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CASES 


THE    SUPREME    COURT 


OF 


PENNSYLVANIA. 


NORTHERN  DISTRICT,  JULY  TERM  1841.— CONTINUED. 


Parker  against  Donaldson. 

When  a  purchaser  at  a  store  selects  the  articles  he  wants,  and  has  them  set 
aside  to  be  sent  for  by  him,  or  to  be  sent  to  him  by  the  merchant,  then  is  the 
time  to  make  the  entry  of  a  charge  against  the  purchaser ;  and  such  entry  is 
evidence. 

If  a  factor  sell  goods  in  his  own  name,  without  the  buyer's  knowledge  of  the 
capacity  in  which  he  is  acting,  the  owner  may  maintain  an  action  for  the  price 
of  the  goods  in  his  own  name ;  and  in  such  case  the  purchaser  may  set  off  a  debt 
due  to  him  by  the  factor. 

If,  in  such  case,  the  purchaser  knew  of  the  capacity  in  which  the  seller  acted, 
then,  in  an  action  by  the  principal  against  him  for  the  price  of  the  goods,  he  can 
not  set  off  a  debt  due  to  him  by  the  factor. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

Samuel  Parker  against  William  Donaldson.  This  was  an 
action  of  assumpsit  for  goods  sold  and  delivered ;  to  support  which, 
the  plaintiff  offered  in  evidence  his  book  of  original  entries,  after 
giving  the  following  evidence : 

Hugh  Smith  sworn.  I  am  a  clerk  of  Mr  Samuel  Parker,  of 
Philadelphia.  He  is  a  grocer.  I  was  in  his  employment  in  April 
1838.  This  book  produced  here  is  the  book  of  original  entries  of 
Samuel  Parker.  This  entry,  dated  April  27th  1838,  is  my  hand- 
writing. It  was  made  on  that  date.  This  is  the  time  the  goods 
II.  — 2  W 
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were  bought,  not  the  time  they  were  delivered ;  they  were  deli- 
vered as  soon  afterwards  as  they  were  called  for,  not  sent  by  our 
porter.  They  were  marked,  "  William  Donaldson,  Danville, 
Penna." 

Cross-examined — I  do  not  recollect  I  took  this  entry  from  a 
piece  of  paper  handed  to  me  by  Mr  Edwards.  I  do  not  recollect 
Edwards  bought  these  goods.  I  can't  say  whether  the  goods  were 
delivered  to  Edwards  &  Verree's  porter,  or  not.  I  did  not  deliver 
them.  I  can't  say  for  certain  I  saw  them  delivered.  I  can't 
say  that  I  saw  them  sold.  I  can't  say  that  William  Donaldson 
bought  them.  This  is  the  first  book  the  entries  are  made  in. 
We  keep  a  memorandum  book,  copied  from  this,  for  the  men  in 
the  store  to  pack  up  by.  Don't  remember  whether  Mr  Parker 
told  me  to  enter  them,  or  whether  I  had  a  memorandum  to  enter 
them  by.  $1.87  is  marked  for  porterage. 

Hugh  Smith,  again.  I  saw  the  marks  on  the  articles ;  they 
were  marked  as  they  got  them  ready ;  each  article,  as  we  went 
along  packing.  They  were  marked  after  the  entry  in  the  books. 
As  soon  as  a  man  comes  in,  sometimes,  he  selects  goods,  and  puts 
his  mark  on  them,  and  at  other  times  he  leaves  it  to  us  to  select 
them;  after  selected,  they  are  weighed  and  marked  with  the 
man's  name,  and  the  place  where  he  resides ;  after  they  are  ready, 
they  remain  there  until  he  sends  orders  where  they  are  to  be  sent. 
We  charge  them  when  they  are  sold,  after  they  are  selected,  and 
before  they  are  got  ready.  When  he  leaves  it  to  us. to  select,  we 
charge  them  before  we  select  them,  and  then  get  them  ready. 
We  can't  remember  what  to  pack  up  without  having  a  memoran- 
dum on  the  book  to  look  at.  I  did  not  select  these  goods,  and 
don't  know  whether  Mr  Donaldson  selected  them,  or  left  them  to 
us  to  select.  I  was  book-keeper,  and  not  out  in  the  store  much 
at  that  time.  I  did  not  assist  in  getting  the  articles  ready.  This 
charge  is  in  our  usual  way  of  doing  business. 

Christian  Dull  sworn.  I  am  a  drayman.  I  know  Mr  Samuel 
Parker,  grocer  of  the  city  of  Philadelphia.  On  the  4th  of  May 
1838,  we  hauled;  my  men  hauled  nine  loads  of  goods,  groceries, 
and  dry  goods.  The  groceries  from  Mr  Samuel  Parker,  the  plain- 
tiff, to  Bolton  &  Co.'s  transportation  house  in  Willow  Street,  I 
delivered  or  my  men  delivered  them  to  Mr  Williams,  the  receiv- 
ing clerk.  On  the  7th  of  May,  likewise,  we  hauled  another  load 
to  the  same  place,  for  William  Donaldson,  of  Danville,  from  Mr 
Parker's.  We  hauled  another  load  to  the  same  place  on  the  9th  of 
May  ;  but  I  am  not  sure  that  was  from  Mr  Parker's.  The  goods 
were  made  up  in  boxes,  kegs,  and  barrels,  all  marked  for  William 
Donaldson,  Danville.  I  should  suppose  there  were  several  hun- 
dred dollars'  worth  of  goods. 

Job  B.  Kay  sworn.  There  were  goods  charged  to  Mr  Donald- 
son which  was  copied  from  the  book  shown  to  the  court  into  a 
rough  book  which  I  got  ready  and  helped  to  get  ready,  and 
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marked  William  Donaldson,  Danville,  Pa.  I  marked  some  of  the 
articles,  and  every  article  was  marked  by  me  and  the  person  who 
assisted.  They  remained  there  until  Edwards's  porter  called  for 
them,  of  the  firm  of  Edwards  &  Verree.  I  do  not  know  whether 
Donaldson  ordered  these  goods  or  not.  The  goods  were  sent  to 
Bolton's :  he  kept  a  forwarding  house  at  the  corner  of  Third  and 
Willow.  Perhaps  they  remained  there  two  or  three  days  after 
they  were  marked.  Christian  Dull's  men  carried  the  goods  from 
Samuel  Parker's  to  Bolton's.  Dull  was  the  porter  of  Edwards  & 
Verree.  The  rough  book  from  which  we  packed  is  at  Samuel 
Parker's  store.  Mr  Smith  copied  it. 

Hugh  Smith  sworn.  The  orders  were  in  the  rough  book.  I 
don't  remember  that  I  copied  from  this  book  into  the  rough  book. 
I  believe  it  is  at  the  store.  Orders  were  given  to  pack  the  goods 
mentioned  in  this  book.  They  were  copied  into  the  rough  book  ; 
that  is,  all  the  orders  that  were  given.  I  don't  remember  of  mak- 
ing the  copy.  If  I  could  see  it,  I  could  tell.  Job  Kay  generally 
entered  the  articles  into  the  rough  book;  but  if  he  was  busy,  I 
did  it. 

Cross-examined — I  cannot  say  I  recollect  of  any  person  packing 
these  particular  goods. 

Job  B.  Kay  again.  There  were  about  15  bags  of  one  kind  of 
coffee.  There  were  candles,  3  or  4  boxes. 

Do  you  recollect  whether  or  not  there  were  a  couple  of  barrels 
of  crackers  ?  —  I  don't  remember.  I  think  there  was  a  cask  of 
Lisbon  wine.  I  do  not  remember  the  tea.  There  was  sugar,  but 
can't  state  whether  one  or  two  hogsheads.  Mr  Smith  copied  it 
from  this  book  into  the  rough  book,  that  is  the  way  I  know  it.  I 
think  there  were  one  or  two  articles  not  sent ;  all  the  rest  were 
marked  for  Donaldson,  William  Donaldson,  Danville,  Pa.  I  don't 
know  what  articles  were  not  sent. 

Cross-examined — In  looking  over  the  articles,  I  recollected 
them.  I  recollect  of  their  being  delivered  from  seeing  it  in  the 
book.  It  is  so  long  I  would  not  remember. 

I  remember  the  fact  of  the  goods  being  marked  William  Donald- 
son, but  the  particular  articles  I  do  not  remember.  I  recollect 
the  coffee  without  the  book.  I  recollect  something  about  the 
sugar,  but  don't  remember  how  much,  whether  one  or  two  hogs- 
heads. I  can't  be  positive  that  I  saw  Mr  Donaldson  in  Mr  Parker's 
store  the  morning  before  we  commenced  packing,  but  have  a 
faint  recollection  of  seeing  him.  I  asked  some  person  in  the  store 
who  this  Mr  Donaldson  was,  and  he  said  it  was  the  man  who  was 
in  the  front  of  the  store  with  Mr  Parker.  I  think  Edwards  was 
with  him  at  the  time,  William  C.  Edwards. 

Cross-examined — When  Mr  Donaldson  served  a  subposna  on 
me,  I  did  not  know  him  at  that  moment.  I  had  seen  him  before. 
I  remember  the  sugar  and  coffee ;  they  were  the  first  articles  we 
got  ready.  The  coffee  was  the  first  article  on  the  book. 


12  SUPREME  COURT  [Sunbury 

[Parker  v.  Donaldson.] 

Plaintiff  offered  the  book  of  original  entries  in  connexion  with  the 
preceding  evidence.  Defendant  objected.  Book  overruled,  and 
plaintiff  excepted. 

William  C.  Edwards  sworn.  The  latter  part  of  April  1838 
Mr  Donaldson  called  at  the  store  of  Edwards  and  Verree,  and 
left  his  order  for  some  groceries,  which  order  I  entered  in  our 
books  of  original  entries,  as  we  did  all  other  goods  we  sold.  In 
taking  his  order,  I  mentioned  we  had  not  the  articles,  or  all  of 
them,  he  wanted ;  but  what  we  had  not  I  would  get  for  him,  as 
we  had  been  in  the  habit  of  getting  before.  I  told  him  the  advan- 
tage we  would  make,  would  be  in  the  commission  we  would  make 
by  the  sale.  We  had  heretofore  not  charged  the  commission. 
We  charged  the  commission  to  Parker.  After  taking  Mr  Donald- 
son's order,  I  took  a  transcript  from  our  book  of  original  entries, 
and  took  it  to  Mr  Parker,  and  told  him  I  had  sold  that  bill  to  Mr 
Donaldson,  of  Danville,  and  asked  him  if  he  would  fill  it  up :  if  he 
would  put  up  that  bill  of  goods  for  Mr  Donaldson.  He  said  yes, 
and  did  put  it  up,  I  believe.  I  sent  our  porter  to  collect  those  goods, 
and  some  others  which  Mr  Donaldson  had  purchased :  the  porters 
got  them,  and  took  them  to  Bolton  &  Co.'s  warehouse,  and  re- 
turned us  the  receipts  for  them,  and  charged  the  porterage  to  us. 

A  bill  was  made  out  by  Parker  to  Mr  Donaldson.  I  saw  such 
a  one  on  our  desk :  not  certain  it  was  delivered  to  Mr  Donaldson : 
thought  at  one  time,  it  was ;  but  my  present  impression  is  that  a 
bill  was  made  out  by  Edwards  and  Verree,  and  given  to  Mr  Do- 
naldson in  place  of  it.  I  do  not  know  whether  Donaldson  went 
with  me  to  Parker's.  Don't  think  he  did.  I  told  Donaldson  our 
assortment  was  run  out,  and  in  all  probability  we  should  be 
obliged  to  wind  up  our  business  unless  we  were  more  successful 
in  our  collections.  I  told  him  I  could  get  them  of  Mr  Parker,  or 
Levering,  or  some  other  of  our  neighbours.  I  named  those  two 
houses,  I  am  sure.  Donaldson  did  not  direct  me  to  get  the  goods 
from  Parker.  Parker  rented  the  cellar  of  our  store.  His  sugars 
were  in  there.  Some  of  this  was  sold  to  Mr  Donaldson.  My  im- 
pression is  I  told  him  the  sugar  did  not  belong  to  us.  I  told  him 
so  with  respect  to  the  whole  bill.  I  told  Mr  Donaldson  we  had 
not  all  the  articles  he  wanted,  but  we  could  get  them,  and  make  a 
commission  by  furnishing  them  to  him. 

(Book  produced.)  This  is  the  book  of  original  entries ;  I  en- 
tered these  articles  for  Mr  Donaldson's  order ;  I  did  not  put  them 
up,  nor  did  I  deliver  them;  I  entered  them  before  I  got  them  from 
Mr  Parker.  These  articles  were  got  from  Mr  Parker ;  some  of 
them  may  have  been  in  our  store,  my  memory  is  indistinct.  The 
reason  my  memory  is  so  indistinct  is,  that  I  got  goods  the  previous 
fall  from  Parker.  The  whole  of  this  is  my  hand-writing;  the 
weights  and  numbers,  and  the  footing  up,  are  not  in  my  hand- 
writing; the  rest  is  mine.  The  articles  Donaldson  did  not  get, 
are  struck  out.  The  other  is  in  the  handwriting  of  my  brother, 
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who  was  our  book-keeper ;  he  is  in  Natchez ;  he  has  been  some 
time  at  the  south.  I  never  charged  these  goods  to  Donaldson, 
nor  our  firm,  that  I  know  of;  this  was  never  posted  into  any  other 
of  our  books.  The  amounts  were  made  before  Donaldson  went 
out  of  town ;  I  believe  Donaldson  got  a  copy  of  this  bill ;  don't 
know  that  amounts  were  made  before,  or  after,  the  goods  were 
delivered.  At  the  time  of  sale,  I  fixed  the  price.  I  did  not  sell 
the  goods  as  agent  or  broker  of  Mr  Parker ;  I  told  Donaldson  we 
had  not  them,  but  we  would  get  them  for  him;  I  bought  the  goods 
from  Parker  for  Mr  Donaldson ;  I  told  Parker  the  goods  were  for 
Donaldson;  I  did  not  tell 'Parker  who  was  to  pay  him;  I  think  I 
did  not  tell  him  who  to  charge ;  we  sold  them  for  Mr  Parker  to 
Donaldson. 

The  entry  "Pr"  was  made  for  our  guidance.  I  think  a  bill  was 
made  out  by  Parker  to  Mr  Donaldson ;  I  saw  such  a  one  on  our 
desk;  I  am  uncertain  whether  it  was  ever  delivered  to  Mr  Donald- 
son ;  I  did  think  at  one  time  that  it  was ;  my  present  impression 
is  that  it  was  not,  and  that  a  bill  was  made  out  by  Edwards  <5c 
Verree  in  the  place  of  it.  We  have  a  journal  to  which  we  carry 
our  charges,  when  we  sold  to  any  person.  These  goods  are  not 
carried  into  any  journal.  The  amount  is  $623.10. 

Cross-examined — The  charge  against  Mr  Parker,  of  $2.50,  is 
not  carried  into  the  journal.  19th  of  March  1838,  sold  Mr  Par- 
ker tea,  $1588,29,  this  not  journalized.  Sold  Jacob  Knepler. 

I  do  not  think  I  told  Donaldson  he  was  to  pay  any  other  person 
for  them.  I  do  not  know  that  I  gave  Donaldson  to  understand  he 
was  buying  from  any  other  person  than  Edwards  &  Verree,  fur- 
ther than  I  have  stated.  I  don't  know  that  Donaldson  authorized 
me  to  buy  these  goods  on  his  credit.  Donaldson  had  dealt  with 
Edwards  &  Verree  for  some  years.  The  firm  of  Edwards  & 
Verree  were  indebted  to  Donaldson  when  these  goods  were 
bought.  I  don't  know  whether  we  were  indebted  to  him  more 
than  the  amount  of  these  goods ;  there  was  unsettled  accounts 
between  us.  He  had  lent  us  his  notes  exceeding  82000  ;  he  paid 
these  notes.  The  firm  of  Edwards  &  Verree  have  been  indebted 
to  him  ever  since.  (Bill  shown.)  I  saw  this  bill  when  Mr  Donald- 
son was  in  Philadelphia  last ;  within  the  last  two  months.  Par- 
ker's store  was  next  door  but  one  to  ours.  The  porterage  was 
charged  to  Edwards  &  Verree. 

Question — In  your  previous  dealings  with  Mr  Donaldson,  if  Mr 
Donaldson  gave  orders  for  goods  which  you  had  not,  were  you 
in  the  habit  of  getting  those  articles  and  charging  them  to  Don- 
aldson ? 

Plaintiff  objected  to  the  question.  Objection  overruled  and  ex- 
ception. 

Answer — We  got  them  and  charged  them  to  Donaldson.  In 
our  previous  dealings  we  paid  for  them  ourselves  and  charged 
them  to  Donaldson,  as  we  did  with  others. 

II.  —  B 


14  SUPREME  COURT  [Sunbury 

[Parker  v.  Donaldson.] 

Mr  Edwards  continued.  Mr  Parker  made  out  an  account  as 
follows :  Mr  William  Donaldson,  to  Samuel  Parker,  Dr.,  to  mer- 
chandise as  per  bill  rendered,  $623.10.  An  order  was  attached 
to  that  account  which  read,  Mr  William  Donaldson  please  pay  to 
Mr  Samuel  Parker  or  order,  (don't  know  whether  it  said  the 
amount  of  the  above  account,  or  the  sum  of  $623.10),  as  the  goods 
were  purchased  of  him.  This  was  signed  Edwards  &  Verree.  I 
gave  that  draft  to  Mr  Parker.  It  was  made  out  by  Mr  Parker  or 
one  of  his  clerks.  The  draft  was  dated  between  the  20th  and  30th 
of  June  1838.  Our  firm  was  dissolved  in  July  1838. 

When  I  got  goods  before  from  Mr  Parker  for  Mr  Donaldson,  I 
took  Mr  Donaldson's  note  before  he  left  town  and  gave  it  to  Mr 
•Parker.  I  took  no  note  for  this.  I  wrote  the  letter  of  3d  of  July 
1838,  in  answer  to  one  Donaldson  wrote  to  me,  to  get  time  from 
Parker.  The  order  I  signed  was  prior  to  this  letter.  I  cannot 
tell  how  long  after  Donaldson  left  the  city  that  I  wrote  to  him. 
Don't  know  whether  I  wrote  to  him  before  I  received  a  letter 
from  him.  Don't  know  whether  the  letter  of  the  3d  of  July  1838, 
was  the  first  after  the  goods  were  sold. 

This  book  of  Edwards  &  Verree  contains  the  sales  of  goods 
of  various  persons ;  some  of  our  own  sales.  It  contains  credits 
and  moneys  received  for  these  sales.  It  is  mostly  the  goods  of 
other  people,  and  not  the  property  of  Edwards  &  Verree.  I  think 
nothing  on  this  book  was  journalized.  We  sold  very  little  of  our 
own  property  at  that  time ;  it  was  other  people's  property.  We 
sold  them  for  a  commission.  We  had  authority  from  Jacob  Lev- 
ering to  sell  a  lot  of  his  goods  in  our  store.  We  had  authority  to 
sell  goods  of  his  that  were  in  our  store.  There  were  sugars  in 
the  store  in  the  cellar  which  Parker  rented.  We  were  embar- 
rassed at  the  time,  and  we  sold  for  a  commission ;  and  we  could 
not  purchase  goods  on  our  own  credit.  We  had  not  an  assort- 
ment of  groceries  27th  of  April  1838.  We  had  some  articles; 
think  we  had  sugar  and  coffee ;  some  considerable  amount  of"  cof- 
fee. We  had  not  entirely  ceased  keeping  an  assortment  as  far  as 
we  were  able,  and  where  we  could  not  fill  a  man's  bill  we  went 
out  and  got  them.  We  hoped  to  get  through.  We  had  some  few 
articles  in  March  1838,  as  far  as  we  could  buy  on  our  own  credit. 

The  teas  we  sold  to  Parker,  before  referred  to,  were  the  pro- 
perty of  Bolton  &  Pilling.  They  were  settled  shortly  afterwards 
by  Parker's  note  to  Bolton  &  Pilling.  Our  commission  was  2^ 
per  cent.  Mr  Donaldson  was  not  informed  of  the  amount  of  our 
commission.  I  informed  Mr  Donaldson  that  the  articles  we  had 
not  we  would  get  for  him  and  charge  him  the  market  price  only, 
and  no  profit,  and  that  the  only  advantage  we  would  get  would 
be  the  commission  on  the  sale  to  him.  We  had  accepted  Donald- 
son's drafts  frequently  for  money.  We  have  not  settled  our  ac- 
counts. There  is  generally  an  allowance  of  2^  per  cent,  for  ac- 
ceptances, where  the  acceptor  is  not  supplied  with  funds.  Some- 
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times  we  accepted  without  funds,  and  sometimes  we  had  funds. 
I  don't  know  who  I  was  subpoenaed  by.  We  have  not  made  the 
charge  of  2£  per  cent,  for  acceptances  in  this  case.  We  have  not 
released  him  from  the  charge. 

Question  by  the  Court — We  never  communicated  to  Donaldson 
that  we  intended  to  charge  him  for  these  acceptances,  and  did  not 
intend,  at  the  time,  to  charge  him  for  them. 

Question — If  you  are  allowed  2^  per  cent,  for  acceptances, 
would  you  be  in  debt  to  Donaldson  ? 

Question  overruled.  The  court  are  of  opinion  that  the  charge 
cannot  now  be  made.  Plaintiff  excepted. 

Donaldson  loaned  us  his  notes,  which  he  paid  at  maturity.  Some 
notes  were  paid  before  the  goods  were  delivered,  and  some  since. 
One  note  of  $1200  was  paid  before  the  goods  were  got.  Two 
notes  of  $2100  were  paid  since.  I  suppose  we  are  indebted  to 
Donaldson  $2000. 

Cross-examined.  —  Donaldson  sent  a  draft  of  $375,  that  we 
were  indebted  to  him  for;  note  of  31st  of  March  1838;  this 
note  was  sent  to  renew  a  note  of  October  4th  1837;  Edwards 
&  Verree  got  the  proceeds ;  we  transferred  the  note  to  William 
Oliver;  this  is  his  endorsement;  I  know  his  hand-writing;  I  never 
informed  Donaldson  the  two  former  notes  were  given  to  Parker-, 
they  were  given  in  payment  of  bills  of  goods  sold  to  Donaldson ; 
one  dated  October  4th  1837, $500;  October  15th  1837,  $600.  Don- 
aldson never  agreed  with  me  to  pay  Mr  Parker;  I  don't  know 
that  he  ever  authorized  me  to  make  an  arrangement  about  that 
bill ;  I  believe  Donaldson  was  unwilling  to  settle  the  two  notes 
of  October  1837,  unless  the  March  note,  or  October  note,  was 

fiven  up ;  I  gave  Mr  Donaldson  no  notice  where  his  note  was ; 
don't  think  he  knew  where  his  notes  were  when  he  sent  the 
third  note  for  renewal. 

Admitted  that  Donaldson  paid  the  two  notes  of  October  1837. 

The  two  notes  that  Parker  got,  were  not  for  the  exact  amount  of 
the  goods  Donaldson  got  at  that  time ;  nor  for  the  exact  amount 
of  the  goods  we  got  from  Parker  at  that  time,  and  sold  to  Don- 
aldson ;  Donaldson  had  not  notice  that  we  got  any  of  these  goods 
from  Parker. 

Defendant  asked  witness,  whether  bill  shown,  dated  Septem- 
ber 21st  1837,  is  not  the  bill  of  goods  for  which  the  notes  were 
given  in  part  payment  ? 

Plaintiff  objected.  Paper  admitted  to  show  how  they  had  been 
in  the  habit  of  dealing.  Exception  by  plaintiff. 

$982  of  %is  bill  was  got  from  Parker;  the  balance  was  our 
own;  we  got  no  commission  from  Parker  for  selling  them;  we 
gave  the  notes  to  Parker  in  twenty  days  after  the  sale  to  Donald- 
son ;  we  gave  them  for  the  $982,  and  the  balance  to  be  credited 
to  us  on  account :  21st  of  September  the  bill  was  sold  to  Donald- 
son; 4th  of  October  received  Donaldson's  notes;  12th  of  October 
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passed  them  to  Samuel  Parker.  These  bills  are  charged  to  Mr 
Donaldson  in  our  journal,  and  carried  to  our  ledger,  and  the  notes 
are  credited. 

Plaintiff  offered  Parker's  book  of  original  entries  again,  for  the 
purpose  of  showing  that  Donaldson  was  charged,  and  not  Edwards 
&  Verree,  at  the  time  of  sale. 

Defendant  objected.  By  the  court. — It  is  not  evidence  of  sale 
and  delivery,  because  the  entries  were  made  before  delivery.  It 
is  not  evidence  to  prove  a  contract  between  the  parties,  because 
not  made  in  the  presence  of  the  other  contracting  party,  either 
Donaldson,  or  Edwards  &  Verree.  It  is  not  evidence,  or  part 
of  the  res  gesta,  because  not  made  at  the  time  of  delivering  the 
goods. 

The  court  overruled  the  book  of  entries.     Plaintiff  excepted. 

Defendant  offered  a  letter  from  William  Donaldson  to  William 
C.  Edwards,  dated  July  llth  1838,  being  proved  by  William  C. 
Edwards  to  be  the  answer  he  received  to  his  letter  of  the  3d  of 
July  1838,  given  in  evidence  by  plaintiff. 

Plaintiff  objected  to  said  letter  being  read.  Objection  overruled, 
and  plaintiff  excepted. 

Defendant  offered  to  read  the  notes  dated  October  4th  1837. 

Plaintiff  required  defendant  to  state  for  what  purpose  they  were 
offered. 

The  note  of  31st  of  March  1838,  offered  to  prove  indebtedness 
of  Edwards  &  Verree,  to  the  amount  of  8350  to  Donaldson,  as 
spoken  of  by  Edwards  in  his  evidence. 

Court  permitted  the  notes  of  the  4th  and  15th  of  October  to  be 
read,  as  proved  by  William  C.  Edwards,  and  in  explanation  of 
his  evidence. 

Plaintiff  objected  to  notes  being  read.  Objection  overruled  and 
exception. 

Endorsement  of  Parker  admitted  by  plaintiff. 

15th  of  October  1837,  note,  William  Donaldson  to  Edwards 
&  Verree,  or  order,  $600,  at  six  months ;  endorsed  Edwards  & 
Verree.  Samuel  Parker. 

4th  of  October  1837,  note,  same  to  same,  $500,  at  six  months; 
endorsed  as  above. 

31st  of  March  1838,  note  at  ninety  days,  William  Donaldson 
to  Edwards  &  Verree,  or  order,  $500;  endorsed  Edwards  & 
Verree,  and  William  Oliver. 

James  Verree  sworn.  I  was  in  the  counting-room  at  the  time 
in  which  Edwards  wrote  down  the  order  for  the  goods ;  Mr  Don- 
aldson gave  the  order ;  I  did  not  hear  them  say  anything  in  re- 
ference to  it  whatever ;  I  gave  a  bill  of  the  goods  to  Donaldson ; 
it  was  two  or  three  days  after  this  transaction  took  place ;  I  de- 
livered it  to  him  personally:  (bill  shown)  this  is  the  bill,  dated 
April  27th  1838;  it  is  in  my  hand-writing;  I  gave  him  no  other 
bill ;  I  don't  know  that  any  other  person  gave  him  a  bill ;  all  I 
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know  is,  that  Donaldson  gave  orders,  and  I  saw  Edwards  write 
down  what  is  in  that  book;  I  don't  think  the  goods  were  charged 
anywhere,  except  in  the  book  that  is  in  evidence. 

Cross-examined. — (Book  shown.)  This  is  the  entry;  I  don't 
know  certainly  where  the  goods  came  from ;  don't  know  that  we 
had  them  in  the  store ;  I  wrote  "  ac.  Pr.,"  in  pencil ;  this  means 
they  were  Parker's  goods;  I  wrote  this  when  I  made  out  an 
account  of  sales  of  Parker's  goods,  a  week  or  ten  days  after  the 
date,  the  27th.  27th  of  April  1838.  (Bill  read  by  defendant.)  I 
recollect  of  seeing  a  bill  in  our  counting-house  from  Parker,  I 
presume  of  these  goods,  though  I  can't  say  certain;  that  bill  stated 
the  goods  bought  by  Donaldson  of  Parker ;  don't  know  what  be- 
came of  that  bill ;  can't  say  I  have  seen  it  since  or  not ;  have  not 
to  my  knowledge ;  I  saw  it  about  the  time  of  the  transaction,  or 
after;  don't  know  whether  it  was  before  I  made  out  the  bill  which 

1  gave  to  Donaldson :  don't  know  that  Donaldson  got  these  goods, 
except  that  our  porter  went  after  them ;  Donaldson  never  said  he 
did  not  get  them ;  I  did  not  know  when  the  entry  was  made  in 
the  book,  that  the  goods  would  be  obtained ;  I  believe  I  made  the 
bill  from  the  book ;  I  did  not  fill  the  entries  in  the  book ;  I  can't 
say  I  knew  the  goods  had  been  obtained,  when  I  made  out  the 
bill ;    I  presumed  they  were.     The  weights  and  amounts  were 
entered  by  Marshal  Edwards,  our  clerk ;  I  don't  know  what  they 
were  made  from ;  don't  know  that  there  was  anything  in  the  store 
from  which  the  weights  and  amounts  could  be  made  out,  but  the 
bill  of  Mr  Parker.     When  we  made  sales  of  our  own  goods  on 
credit,  we  carried  them  to  the  journal,  and  from  that  to  the  ledger. 
This  book,  from  March  15th  to  June  1st  1838,  contains  mainly 
the  sales  of  other  people's  property.     I  think  we  charged  Parker 

2  or  2^  per  cent. ;  think  we  charged  2^  per  cent,  in  the  account 
sales.     We  made  an  assignment  June  29th  1838,  and  I  do  not  see 
that  we  made  any  sales  after  June  9th. 

In  chief. — I  believe  there  are  some  sales  of  our  own  goods  in 
this  book ;  don't  think  any  of  them  were  journalized ;  I  did  not 
inform  Donaldson  these  goods  were  got  of  Parker ;  I  never  heard 
any  one  say  so  to  him. 

Cross-examined. — I  don't  know  the  articles  we  sold  for  our- 
selves that  are  in  this  book,  were  paid  for  or  settled  at  the  time ; 
don't  know  whether  they  were,  or  were  not,  paid,  or  settled  for 
at  the  time. 

Edwards  &  Verree's  book  in  evidence,  to  show  sales  on  com- 
mission. 

The  court  were  requested  to  instruct  the  jury: 

1st.  If  the  jury  believe  the  goods  in  question  were  the  property 
of  Samuel  Parker,  and  were  sold  by  Edwards  for  Parker,  to 
Donaldson,  and  Donaldson  was  informed  by  Edwards  before  the 
sale,  "  That  they  had  not  these  articles,  but  could  get  them,  and 
would  have  a  commission  by  furnishing  them  to  him,"  then  Don- 
n.  — 3  B* 
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aldson  is  a  purchaser  with  notice  that  Edwards  &  Verree  were 
not  owners,  but  agents  or  brokers  for  others. 

2d.  That  if  Donaldson  was  a  purchaser  with  notice  of  the 
agency  of  Edwards  &  Verree,  as  stated  in  first  point,  he  is  liable 
to  the  owner,  whether  the  owner's  name  was  disclosed  or  not  at 
the  time  of  his  purchase,  and  not  having  paid  the  agent  before 
the  real  owner  was  made  known  to  him,  he  still  remains  liable. 

3d.  That  Donaldson  having  purchased  with  express  notice  that 
Edwards  &  Verree  were  not  owners,  but  that  they  would  make 
a  commission  by  furnishing  the  goods  to  him,  cannot  set  up  an 
indebtedness  to  him  by  Edwards  &  Verree,  on  their  running 
unsettled  accounts,  to  defeat  the  plaintiff. 

4th.  That  the  proof  of  indebtedness  of  Edwards  &  Verree  to 
defendant  in  this  case,  is  not  sufficient  to  entitle  him  to  a  set-off. 

The  first  point  of  plaintiff's  counsel  being  read,  the  court  state 
that  the  remark  of  William  C.  Edwards  here  referred  to,  is  an 
isolated  observation  taken  from  his  testimony,  and  not  the  whole 
of  what  he  said  relative  to  the  question.  The  use  of  the  word 
"commission,"  as  stated,  would  certainly  favour  the  idea  that 
Donaldson  is  a  purchaser  with  notice  that  Edwards  &  Verree 
were  not  owners,  but  agents  or  brokers  for  others.  But  it  is  not 
conclusive;  and  there  are  other  circumstances  which  might  favour 
the  opposite  view.  The  jury  should  take  into  consideration  the 
whole  evidence :  the  words,  "  that  they  had  not  the  articles,  but 
would  get  them,"  might  mean  that  they  would  purchase  them  on 
their  own  credit,  or  with  their  own  money;  and  the  remark  that 
they  would  "furnish"  them  to  defendant,  might  mean  that  they 
would  sell  them  to  him  on  their  own  account ;  and  if  the  whole 
evidence  induces  the  jury  to  find  that  they  were  so  intended  and 
understood  by  the  parties,  the  jury  have  a  right  to  say  so. 
Among  the  circumstances  tending  to  produce  this  impression,  are 
the  contract  by  Edwards  &  Verree  to  furnish  the  articles  at 
prices  agreed  upon,  and  charged  in  their  book  to  Mr  Donaldson 
in  his  presence,  before  Parker,  the  plaintiff,  was  spoken  to  on  the 
subject ;  the  statement  of  Mr  Edwards  at  the  time,  that  what 
articles  they  had  not  they  would  get  for  him,  as  they  had  been  in 
the  habit  of  doing  before ;  the  proof  that  in  such  cases  they  had 
been  in  the  habit  of  purchasing  such  articles  as  they  had  not  in 
their  own  assortment,  paying  for  the  same  and  selling  them  on 
their  own  account  to  Donaldson ;  the  fact  that  the  goods  were 
delivered  by  Mr  Parker  to  the  porter  of  Edwards  &  Verree,  and 
were  by  him  delivered  to  the  forwarding-house,  charging  the  por- 
terage to  Edwards  &  Verree;  the  evidence  that,  about  the  time 
the  goods  were  so  delivered,  Messrs  Edwards  &  Verree  delivered 
to  Mr  Donaldson  a  bill  of  the  goods,  and  charging  them  to  him 
on  their  own  account,  without  taking  any  notice  of  the  interest 
or  right  of  Parker.  Under  these  circumstances,  the  court  refuse 
to  say,  as  matter  of  law,  that  "  Donaldson  is  a  purchaser  with 
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notice  that  Edwards  &  Verree  were  not  owners,  but  agents  or 
brokers  for  others."  That  question  is  left  as  a  fact  for  the  deci- 
sion of  the  jury. 

If  the  jury  find  that  fact  in  favour  of  the  plaintiff,  then  the 
plaintiff's  second  and  third  points  are  correct,  and  not  otherwise. 

The  court  refuse  to  give  the  instruction  requested  in  the  fourth 
point,  and  leave  it  as  a  fact  for  the  jury  to  decide  whether  Edwards 
&  Verree  were  indebted  to  Donaldson  at  the  time  of  the  purchase; 
and  how  much,  if  any.  If  Edwards  &  Verree  sold  the  goods  in 
their  own  name,  without  notice  that  they  belonged  to  another ; 
and  if  Donaldson  purchased  them  with  an  understanding  that 
Edwards  &  Verree  were  the  owners  by  purchase  on  their  own 
credit  or  otherwise,  then  Donaldson  may  set-off  any  demand 
against  Edwards  &  Verree  which  existed  at  the  time  of  the  pur- 
chase, and  not  otherwise. 

This  charge  was  excepted  to  by  plaintiff. 

Greenough,  for  plaintiff  in  error,  on  the  point  as  to  the  admis- 
sion of  the  books  in  evidence,  cited  16  Serg.  4*  Rawle  133;  4 
Kawle  404;  12  Pick.  313;  12  Law  Lib.  15. 

Candy,  for  defendant  in  error,  on  the  same  point,  cited  10 
Watts  249 ;  4  Watts  258 ;  5  Serg.  $  Rawle  28. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  book  of  original  entries,  supported  by  the  oath 
of  the  party,  is  prima  fade  evidence  of  the  sale,  and  delivery 
of  the  articles  sold  to  the  person  charged.  But  where  it  certainly 
appears  that  at  the  time  the  entries  were  made  the  contract  of 
sale  was  not  complete,  but  that  the  goods  were  charged  under  a 
confident  expectation  that  the  contract  would  be  completed  by  an 
actual  delivery,  the  book  is  not  competent  evidence.  The  entry 
must  be  made  at  the  delivery  of  the  goods,  or  immediately  after ; 
Curren  v.  Crawford,  (4  Serg.  4*  Howie  3).  Thus,  if  a  tradesman 
order  goods  to  be  sent  by  a  carrier,  it  will  not  operate  as  a  deli- 
very until  the  goods  are  delivered  to  the  carrier,  or  agent  of  the 
purchaser,  although  the  moment  they  are  delivered  to  him  the 
property  is  changed.  Dutton  v.  Solomonson,  (3  Bos.  4*  Pull.  582.) 
By  a  delivery  to  the  agent  of  the  vendee,  the  property  is  changed, 
and  the  vendor  is  entitled  to  the  price  of  the  goods.  And  this 
explains  the  case  of  Rhoads  v.  Gaul,  (4  Rawle  407).  There  the 
charges  were  made  in  anticipation  of  a  delivery  to  the  agent  of 
the  vendee,  and  of  course  before  the  property  in  the  goods  was 
changed.  The  proper  time  for  making  the  entry  is  at  or  about  the 
time  when  there  is  a  transmutation  of  property  from  the  vendor  to 
the  vendee.  A  sale  is  defined  to  be  a  transmutation  of  property  from 
one  man  to  another,  in  consideration  of  some  price  or  recompense 
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in  value.  A  delivery  is  an  inseparable  incident  to  all  sales,  but 
even  in  the  construction  of  the  seventeenth  section  of  the  Statute 
of  Frauds  in  England,  which  is  not  in  force  in  Pennsylvania,  the 
delivery,  to  make  the  contract  binding,  may  be  either  actual  or 
constructive ;  of  this  many  instances  are  given  in  Ross  on  Vendors 
65,  and  the  authorities  there  cited.  The  only  inquiry  on  the 
point  of  the  admissibility  of  the  book  is,  whether  at  or  about  the 
time  the  entries  were  made,  there  was  such  evidence  of  delivery  as 
would  authorize  the  court  to  admit  it  in  evidence ;  or,  rather,  were 
such  facts  disclosed  as  destroyed  the  right  of  the  plaintiff  to  have 
the  book  submitted  to  the  jury  as  prima  facie  evidence  of  the  sale 
and  delivery  of  the  goods  to  the  defendant.  The  ordinary  proof  of 
the  entries  was  made  by  the  clerk  of  the  plaintiff.  That  the  goods 
were  sold  by  the  plaintiff,  and  that  they  went  into  the  possession 
of  the  defendant,  does  not  admit  of  doubt.  There  is  reason  to  be- 
lieve that  Edwards  acted  in  the  purchase  as  the  agent  of  the  de- 
fendant, and  that  the  defendant  knew  that  the  goods  were  the 
property  of  the  plaintiff.  They  were  selected,  (but  by  whom  does 
not  certainly  appear,  although  the  probability  is  by  Edwards 
himself,)  packed,  and  marked  in  the  name  of  the  defendant,  with 
his  address,  were  delivered  to  a  porter  employed  by  Edwards, 
who  delivered  them  at  the  warehouse  of  a  transportation  company 
in  Philadelphia,  by  whom  they  were  in  the  regular  course  of  busi- 
ness forwarded  to  the  defendant. 

The  Court  of  Common  Pleas  seem  to  take  it  for  granted,  that 
the  entries  were  made  before  the  delivery  of  the  goods,  and  that 
consequently  it  fell  within  the  principle  ruled  in  Rhoads  v.  Gaul. 
But  this  is  not  the  fair  result  of  the  evidence.  On  the  contrary, 
there  is  reason  to  believe  the  goods  were  selected  by  Donaldson 
himself,  (who,  as  one  of  the  witnesses  is  under  the  impression, 
was  in  the  store,)  or,  what  is  the  same  thing,  by  his  agent ;  they 
were  set  apart  and  marked  by  his  directions,  or  with  his  assent. 
If  this  be  so,  the  property  in  the  goods  was  then  changed,  and 
consequently  that  was  the  proper  time  to  make  the  entry;  for  when 
the  name  of  the  vendee  is  written  by  his  directions,  or  by  the  direc- 
tions of  his  agent  on  the  article  sold,  or  goods  are  made  up  to  be 
delivered,  or  are  otherwise  separated  from  a  larger  quantity,  of 
which  they  formed  a  part,  with  a  view  to  delivery,  or  where  the 
vendee,  by  the  consent  of  the  vendor,  deals  with  the  property  as 
his  own,  it  has  been  construed  to  be  evidence  of  a  delivery,  so  as 
to  enable  the  vendor  to  maintain  an  action  of  indebitatus  assump- 
sit  for  goods  sold  and  delivered.  Chaplin  v.  Rogers,  (1  East. 
194) ;  Mason  v.  Lickbarrow,  (1  Hen.  Blac.  363) ;  Hodgson  v.  Le 
Bret,  (1  Camp.  233) ;  Hurry  v.  Mangles,  (1  Camp.  452) ;  Elmore 
v.  Stone,  (1  Taunt.  457.) 

A  man  buying  a  hat,  selects  the  article  which  suits  him ;  it  is 
put  aside,  but  for  some  reason  it  is  inconvenient  for  him  to  take  it 
with  him.  He  is  to  send  for  it,  or  the  vendor  is  to  send  it  to  his 
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lodgings.  From  that  moment  there  is  a  change  of  property ;  the 
bargain  is  complete,  and  the  vendee  becomes  the  owner.  Then 
is  the  time  to  charge  the  article,  if  not  paid  for.  There  is  no 
necessity  to  wait  for  that  purpose,  until  it  is  actually  delivered  to 
the  servant  of  the  purchaser,  or  until  it  is  delivered  by  the  ser- 
vant of  the  vendor  to  the  vendee.  The  law  has  been  always  so 
understood,  and  any  other  rule  would  be  attended  with  great  in- 
convenience, and  with  an  increased  risk  to  the  purchaser.  It  does 
not  interfere  with  the  rule  of  Rhoads  v.  Gaul,  which  prohibits 
entries  in  anticipation  of  a  delivery. 

But  the  difficulty  is,  who  was  the  debtor,  or  in  other  words,  to 
whom  were  the  goods  sold  ?  To  Edwards  &  Verree,  or  to  the 
defendant  ?  That  the  plaintiff  has  a  right  to  look  to  one  or  the 
other,  must  be  conceded.  If  the  defendant,  either  by  himself  or 
his  agent,  purchased  the  goods,  there  is  an  end  of  the  case, 
because,  in  that  event,  it  cannot  be  pretended  that  the  defendant 
can  set-off  any  claim  which  he  may  have  against  Edwards  & 
Verree.  And  it  is  equally  clear,  that  if  the  plaintiff  sold  the 
goods  to  Edwards  &  Verree,  who  sold  them  to  Donaldson,  the 
action  cannot  be  sustained.  But  granting  that  Edwards  &  Verree 
did  not  act  as  the  agents  of  Donaldson,  but  as  the  factors  of 
Parker,  it  will  be  necessary  to  consider  the  cause  in  another 
aspect,  and  to  inquire  whether  the  defendant  can  set-off  his  claim 
(if  he  has  one)  against  Edwards  &  Verree  in  this  action.  It  is 
generally  true  that  a  factor's  sale  creates  a  contract  between  the 
owner  and  the  buyer.  If,  therefore,  a  factor  sells  goods  in  his 
own  name,  without  any  reference  to  the  principal,  or  without  the 
buyer's  knowledge  that  he  was  acting  for  another,  a  contract  is 
created  between  the  buyer  and  owner  on  which  a  suit  may  be 
brought.  But  notwithstanding  the  principal  may  maintain  an 
action  against  him  for  the  price  of  the  goods,  still  the  purchaser 
not  knowing  of  any  principal,  may  set-off  a  debt  due  from  the 
factor,  against  the  price  of  the  goods.  But  where  the  purchaser, 
at  the  time  of  the  contract,  knew  that  the  seller  was  not  the  owner 
of  the  goods,  but  a  factor,  the  right  of  set-off  against  the  factor 
does  not  exist,  whether  the  suit  be  brought  in  the  name  of  the 
principal,  or  by  the  factor  in  his  own  name.  Nay  more,  wThen, 
before  all  the  goods  are  delivered,  and  before  any  part  of  them  is 
paid  for,  the  purchaser  is  informed  they  belong  to  a  third  person, 
he  cannot  set-off  a  debt  due  from  the  factor,  in  an  action  by  the 
principal.  Scrimshire  v.  Jllderton,  (2  Stra.  1183);  Drinkwaterv. 
Goodwin,  (Cowp.  252) ;  Atkyn  v.  Amber,  (2  Esp.  493) ;  1  Camp. 
444,  109,  180. 

It  is  not  necessary  to  give  any  opinion  how  the  case  would 
stand,  if  it  appeared  that  both  plaintiff  and  defendant  were  de- 
ceived by  Edwards  &  Verree.  Of  the  application  of  these  prin- 
ciples to  the  facts,  the  jury  must  judge.  But  if  the  testimony  is 
entitled  to  credit,  it  is  difficult  to  believe  that  Donaldson  was 
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ignorant  that  the  goods  sold  belonged  to  the  plaintiff,  and  that 
Edwards  &  Verree  were  but  his  factors.  If  that  be  so,  no  right 
of  set-off  can  exist. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Iddings  against  Nagle. 

A  lease  between  a  landlord  and  tenant  is  to  be  construed  by  those  rules  which 
govern  the  construction  of  contracts,  and  not  by  evidence  of  the  custom  of  the 
country.  A  tenant  is  entitled  to  the  straw  which  grew  upon  the  land,  or  not,  as 
his  contract  may  provide. 

ERROR  to  the  Common  Pleas  of  Union  county. 

In  the  autumn  of  1838,  Robert  Kelly,  being  the  owner  of  a 
tract  of  land  in  Union  county,  let  a  field  of  it  to  the  defendant, 
Jacob  Nagle,  for  the  purpose  of  sowing  it  with  rye  in  the  course 
of  the  same  autumn.  Nagle  was  to  furnish  the  seed,  to  cut  and 
secure  the  rye  when  it  should  ripen,  afterwards  thresh  and  clean 
it,  and  then  deliver  to  Kelly  one-third  part  thereof  at  such  place 
as  the  latter  should  appoint.  Nagle  accordingly  tilled  the  field, 
and  sowed  it  with  rye.  While  the  rye  was  growing  on  the 
ground,  Kelly,  on  the  2d  of  April  1839,  by  his  deed,  sold  arid 
conveyed  the  land  to  Thomas  Iddings  and  Andrew  Iddings,  the 
plaintiffs,  with  an  express  understanding  that  they  were  to  re- 
ceive the  one-third  of  the  rye  which  Nagle  had  sown,  and  agreed 
to  deliver  to  Kelly.  When  the  rye  had  ripened,  Nagle  cut  and 
hauled  it  off  the  land  upon  which  it  grew  to  his  own  barn,  where 
he  threshed  and  cleaned  it.  After  doing  this,  he  delivered  one- 
third  of  the  rye  to  the  plaintiffs,  but  refused  to  deliver  any  por- 
tion of  the  straw  to  them,  the  whole  of  which  they  claimed  and 
required  him  to  deliver.  The  plaintiffs  then  instituted  this  action, 
which  is  in  trover,  before  a  justice  of  the  peace  to  recover  the 
value  of  the  straw,  when  they  obtained  a  judgment  in  their  favour 
against  the  defendant ;  who  appealed  to  the  Court  of  Common 
Pleas,  where  a  verdict  and  judgment  were  rendered  for  him. 

On  the  trial  of  the  cause,  in  the  court  below,  the  plaintiff's 
counsel  submitted  nine  points  to  the  court  for  their  instruction 
on  them  to  the  jury.  The  answer  to  the  eighth  has  been  as- 
signed for  error.  By  this  point,  the  court  were  requested  to 
instruct  the  jury,  "  that  there  was  no  distinction  between  a 
tenant  who  resides  on  a  farm  and  a  mere  cropper  of  a  field." 
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The  court,  in  answer  to  this  point,  said,  "it  is  conceded  to  be 
correct,  if  the  jury  find  from  the  evidence  that  there  is  a  different 
custom  prevailing  in  the  case  of  a  cropper  of  a-field,  from  the  cus- 
tom existing  in  the  case  of  a  tenant  for  a  year  residing  on  the 
farm.  If  the  jury  find  that  a  custom  exists,  by  which  a  mere 
cropper  of  a  field  upon  the  shares  carries  off  the  straw  and  con- 
verts it  to  his  own  use,  where  there  is  no  express  contract  in  rela- 
tion to  the  straw,  then  the  verdict  should  be  for  the  defendant." 
In  the  second  error,  it  is  claimed  that  "  the  court  ought  to  have 
charged  the  jury  that  there  was  no  distinction  between  a  cropper 
of  a  field  and  a  tenant  of  a  farm;  and  that  in  either  case  the  land- 
lord was  entitled  to  the  straw."  The  third  and  fourth  errors 
assigned,  alleged  that  the  court  erred  in  leaving  it  to  the  jury  to 
decide  whether  there  was  any  custom  existing  in  relation  to  the 
taking  of  the  straw  or  not ;  and  that  instead  of  doing  so,  they 
ought  to  have  directed  the  jury  that,  from  the  whole  of  the  evi- 
dence, the  plaintiffs  were  entitled  to  recover. 

The  case  was  submitted  without  argument,  by  Slenker,  for  the 
plaintiffs  in  error,  and  by  Miller,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  On  the  trial  of  the  cause,  it  was  proved  that 
there  was  a  barn  on  the  tract  of  land  of  which  the  field  where  the 
rye  was  grown  composed  a  part ;  and  although  not  in  good  con- 
dition, yet  it  was  such  as  the  rye  might  have  been  threshed  in. 
Evidence  was  also  given  by  both  sides  on  the  question,  whether 
a  general  usage  or  custom  existed,  whereby  the  cropper,  as  in  the 
present  case,  there  being  no  express  agreement  made  in  relation  to 
the  straw,  was  precluded  from  taking  it  off  the  land,  and  using  it 
for  his  own  purposes.  The  evidence  in  regard  to  it  was  conflict- 
ing and  contradictory.  Several  witnesses,  produced  on  the  part 
of  the  defendant,  testified  that  the  custom  was,  where  there  was 
no  express  contract  between  the  parties  to  the  contrary,  that  the 
cropper  took  the  straw,  and  disposed  of  it  as  he  pleased.  Some 
of  them  went  further,  and  said  it  was  also  the  general  custom  for 
a  tenant  residing  upon  the  land  to  do  the  same ;  that  there  was 
no  difference  between  the  right  of  a  cropper  in  this  respect,  who 
was  to  deliver  to  the  landlord  his  proportion  of  the  grain  grown 
upon  the  land,  in  a  state  separated  from  the  straw  and  chaff,  and 
that  of  a  tenant  for  a  year,  or  term  of  years,  residing  upon  the 
leased  premises.  But  other  witnesses,  produced  on  behalf  of  the 
plaintiffs,  testified  that  the  general  custom  in  their  neighbourhood 
had  been  and  was,  in  a  case  like  the  present,  that  the  straw  be- 
longed to  the  land,  and  that  the  cropper  could  not  take  it  off  the 
land  without  returning  it  after  it  was  threshed ;  nor  dispose  of  it 
off  the  land  without  the  consent  of  the  landlord. 
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Now  it  is  evident,  from  the  diversity  of  opinion  among  the  wit- 
nesses in  this  case,  as  well  as  in  the  case  of  Craig  v.  Dale,  (1  Watts 
4*  Serg.  509),  decided  by  us  at  the  present  term,  that  it  would  be  ut- 
terly impossible  to  administer  justice  with  any  degree  of  certainty 
whatever,  according  to  the  real  understanding  of  the  parties  at  the 
time  of  their  entering  into  the  contract,  by  endeavouring  to  make 
custom  on  the  subject  the  rule  for  interpreting  their  contract;  be- 
cause the  witnesses,  not  only  of  different,  but  of  the  same  neighbour- 
hoods, disagree  in  their  opinion  as  to  what  the  custom  is.  Their 
testimony,  therefore,  if  it  tends  to  prove  any  thing  at  all,  is  that 
there  is  no  general  custom  existing  on  the  subject.  Hence  it  is 
obvious,  that  to  leave  the  question,  under  such  conflicting  evidence 
in  every  case  to  be  determined  by  the  jury,  would,  in  effect,  be 
to  prevent  us  from  ever  "having  any  fixed  rule  by  which  it  could 
be  settled.  Every  case  would  be  determined  according  to  the 
private  wishes  and  sentiments  of  the  jury  who  shall  be  called  on 
to  try  it ;  and  the  verdict  given  by  them  for  the  cropper  or  ten- 
ant, or  against  him,  as  the  jury  shall  happen  to  be  composed 
of  croppers  and  tenants,  or  of  landlords.  This  would  literally 
be  referring  the  issue  between  the  parties  to  mere  chance,  and 
would  be  productive  of  an  interminable  contest  between  the  two 
classes.  If  no  better  rule  can  be  found,  they  might  as  well  decide 
the  matter  themselves  by  drawing  straws ;  and  certainly  it  would 
be  infinitely  better  for  the  peace  of  the  community  that  they 
should  do  so.  There  is  certainly  no  reason  why  contracts  creat- 
ing the  relationship  of  landlord  and  tenant,  or  landlord  and  crop- 
per, should  be  treated  differently,  in  respect  to  the  construction 
of  them,  from  other  contracts.  Indeed,  I  take  it  to  be  a  univer- 
sal rule  that  the  construction  be  reasonable  and  as  near  to  the 
minds  and  apparent  intent  of  the  parties  as  possible,  and  the  rule 
of  law  will  permit.  Verba  intentioni  debent  inservire.  2  BL  Com. 
379  ;  Shep.  Touch.  85,  ch.  5,  Tit.  Exposition  of  Deeds.  It  is  fa- 
vourable, says  Lord  Coke,  1  Inst.  314  a,  314  b,  for  all  judges  to 
judge  according  to  the  intention  of  the  parties ;  and  so  they  ought 
to  do,  as  far  as  it  may  stand  with  the  rule  of  law,  Quia  intentio 
inservire  debet  legibus,  non  leges  intentioni.  These  rules  are  ap- 
plicable to  the  construction  of  all  contracts,  whether  under  seal 
or  otherwise.  Seddon  v.  Senate,  (13  East  74).  It  is  a  rule  like- 
wise, that  that  which  is  generally  spoken  or  mentioned  in  general 
terms,  shall  be  generally  understood,  unless  qualified  by  some  spe- 
cial subsequent  words.  Shep.  Touch.  88,  ch.  5,  Tit.  Exposition  of 
Deeds  ;  and  that  the  plain,  ordinary,  and  popular  sense  or  mean- 
ing of  the  words  or  terms,  used  by  the  parties,  shall  be  taken  in 
preference  to  their  strict,  grammatical,  and  etymological  mean- 
ing. 5  Vin.  Mr.  510;  Robertson  v.  French,  (4  East  135-6),  un- 
less the  subject  matter  of  the  contract  have  acquired,  by  the  usage 
of  trade,  or  the  like,  a  peculiar  sense,  different  from  its  .popular 
meaning ;  and  in  such  case,  the  peculiar  sense  of  such  language 
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shall,  in  that  particular  case,  prevail.  Robertson  v.  French,  (4  East 
135-6).  The  owner,  therefore,  of  a  farm,  who  in  general  terms 
agrees  to  let  it  for  a  year,  or  any  greater  term,  in  consideration 
of  being  paid  a  certain  rent  by  the  tenant,  must  be  understood  as 
agreeing  that  the  tenant  shall  have  the  whole  product  arising  from 
his  own  labour  on  the  farm ;  and  the  tenant  in  such  case  would 
be  entitled  to  the  straw  as  part  of  the  product  of  his  labour ;  for 
it  is  of  value  to  him  as  well  as  the  grain  itself  is,  either  for  the 
purpose  of  being  fed  to  his  cattle  as  the  grain  may  be,  or  of  being 
sold  as  an  article  of  merchandise,  and  thus  converted  into  money, 
as  the  grain  may  be.  So  if  the  owner  of  a  farm  lets  a  field  there- 
of for  a  certain  rent,  to  be  paid  in  money,  or  in  a  certain  propor- 
tion of  the  grain  which  shall  be  grown  upon  it,  as  in  the  present 
case,  to  be  delivered  in  the  bushel,  the  result  would  and  ought  to 
be  the  same.  But  if  the  agreement  be  that  the  tenant  or  cropper 
shall  deliver  to  his  landlord  a  certain  proportion  of  the  grain 
grown  on  the  farm  or  the  field,  in  the  sheaf,  it  is  plain,  from  the 
terms  or  words  used  in  such  case,  that  the  landlord  would  be  en- 
titled to  a  certain  proportion  of  the  straw  as  well  as  of  the  grain ; 
because,  according  to  the  plain  and  general,  if  not  the  universal, 
understanding,  the  words  "  grain  in  the  sheaf,"  include  both  straw 
and  grain ;  whereas  the  term  "  grain  in  the  bushel,"  according  to 
the  general  and  popular  sense,  means  the  grain  without  the  straw. 
The  necessary  deduction  then  is,  unless  the  return  which  the  land- 
lord is  to  receive  from  the  tenant  for  the  use  of  the  land  necessarily 
includes  the  straw,or  some  portion  of  it,or  unless  there  be  anexpress 
stipulation  that  the  landlord  shall  have  the  straw,  or  that  it  shall 
not  be  taken  and  used  by  the  tenant  off  the  farm  or  land  where  it  is 
grown,  that  the  tenant  is  entitled  to  it,  and  may  dispose  of  it  as 
he  pleases,  seeing  it  is  as  much  a  part  of  the  fruit  of  his  labour 
as  the  grain  itself  is  that  he  is  to  have.  The  landlord,  therefore, 
who  wishes  that  all  the  straw  grown  upon  the  leased  premises  by 
the  tenant  or  cropper,  shall  either  be  used  or  remain  thereon,  must 
be  content  to  take  less  rent,  or  a  less  portion  of  the  grain,  and 
have  it  expressly  understood  that  the  straw  is  not  to  be  removed 
from  the  leased  premises.  This  rule  will  show  and  determine  the 
relative  rights  of  the  parties  with  certainty,  and  prevent  that  end- 
less state  of  litigation  which  must  necessarily  arise  and  continue 
to  exist  if  the  question  who  shall  have  the  straw  is  to  be  left  to  a 
jury  at  all  times,  to  be  decided  by  them  accordingly  as  they  shall 
find  a  custom  or  usage  on  the  subject  from  conflicting  testimony, 
without  any  regard  to  the  terms  of  the  lease  or  the  contract  be- 
tween the  parties.  We  are,  therefore,  clearly  of  opinion  that  the 
court  below  erred  in  leaving  the  right  of  property  in  the  straw,  in 
this  case,  to  the  jury,  to  be  decided  by  them  in  conformity  to  such 
custom  as  they  should  find  existed  in  relation  to  it.  The  plain- 
tiffs, however,  received  no  prejudice  from  this  error,  as  the  court, 
instead  of  leaving  it  to  the  jury  as  they  did,  ought  to  have  in- 
n.  —  4  c 
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structed  them,  that  the  plaintiffs,  from  their  own  showing,  were 
not,  in  law,  entitled  to  recover.  And  as  the  jury  gave  a  verdict 
for  the  defendant,  who  appears  to  have  been  fairly  entitled  to  it, 
and  the  court  below  have  rendered  a  judgment  upon  it,  we  there- 
fore affirm  the  judgment. 

Judgment  affirmed. 


Wilhelm  against  Caul. 

If  a  contract  requires  the  performance  of  an  entire  work  by  one  party,  yet  if 
the  other  party  dispense  with  the  performance  of  portions  of  it,  the  plaintiff 
may  recover  in  an  action  on  the  contract,  the  sum  he  is  entitled  to  for  the  work 
actually  done. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

Dennis  C.  Caul  against  Henry  Wilhelm.  This  action  originated 
before  a  justice,  and  was  brought  into  the  Common  Pleas  by 
appeal.  It  was  founded  upon  a  contract  between  the  parties,  by 
which  the  plaintiff  agreed  to  do  the  carpenter  work  of  a  house 
for  the  defendant,  for  which  he  was  to  receive  $75  from  the  de- 
fendant, to  be  paid  as  the  work  progressed.  The  charge  of  the 
court  was  the  subject  of  exception ;  it  was  as  follows : 

LEWIS,  President. — It  is  objected  that  the  plaintiff  cannot  main- 
tain the  action  for  the  work  actually  done  under  the  contract  of 
7th  of  May  1839,  because  some  small  portions  of  the  house,  to 
wit,  two  doors  and  one  window,  remain  unfinished.  This  is  the 
general  rule  in  entire  contracts.  But  where,  as  in  this  case,  the 
parties  have  agreed  that  the  compensation  shall  be  paid  as  the 
work  goes  on,  according  to  the  amount  of  work  done,  or  where 
the  party  entitled  to  performance  has  dispensed  with  the  articles 
omitted,  as  is  shown  with  respect  to  the  window  and  two 
doors,  the  plaintiff  may  maintain  an  action  for  compensation  for 
the  work  actually  done  according  to  the  contract,  being  liable  to  a 
deduction  for  any  breach  of  the  contract  shown  to  exist  on  the 
part  of  the  plaintiff. 

Miller,  for  plaintiff  in  error,  argued  that  the  plaintiff  treated 
the  contract  as  entire,  by  suing  upon  it  as  such  to  recover  the 
whole  price,  and  he  cannot  therefore  recover,  unless  he  shows  an 
entire  performance.  A  contract  to  pay  as  the  work  progresses 
does  not  give  a  right  of  action  for  any  part  of  the  work  as  it  is 
done. 
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Pollock,  for  defendant  in  error,  whom  the  court  declined  to 
hear. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  resembles  that  of  Preston  v.  Finney, 
(post.  53)  decided  at  the  present  term,  with  this  difference :  that  here, 
tne  defendant  dispensed  with  the  performance  of  some  minor  por- 
tions of  the  contract,  after  it  had  been  for  the  most  part  performed 
by  the  plaintiff.  These  portions  were  two  doors  and  one  window. 
If  a  contract  require  the  performance  of  the  entire  work  by  one 
party,  yet  if  the  other  party  dispense  with  portions  of  it,  the 
plaintiff  may  recover,  under  the  contract,  the  price  he  is  entitled 
to  for  the  work  he  has  done.  It  is  urged  that  the  court  erred  in 
charging  in  the  alternative,  and  thereby  permitting  a  recovery 
for  part  performance,  if  the  money  was  payable  as  the  work  went 
on  according  to  the  contract.  It  is,  however,  stated  by  the  court 
that  it  was  shown  the  defendant  had  dispensed  with  the  articles 
omitted,  namely,  the  two  doors  and  one  window.  If  so,  that  is 
sufficient.  The  evidence  in  the  cause  has  not  been  furnished  to 
us  by  the  defendant,  and  the  facts  must  therefore  be  taken  to  be 
as  stated  in  the  charge  of  the  court. 

Judgment  affirmed. 


Cook  against  Nicholas. 

A  widow  who  remains  in  the  possession  of  land  of  which  her  husband  died 
seised  and  possessed,  will  not  be  permitted  to  claim  title  adversely  to  her  children 
by  the  Statute  of  Limitations;  her  possession,  under  such  circumstances,  is  that 
of  her  children ;  and  if  she  marry  again,  the  possession  of  her  and  her  husband 
will  be  as  well  for  the  children  as  themselves. 

A  plaintiff  in  ejectment  will  not  be  permitted  to  recover  the  mesne  profits  in 
the  same  action,  unless  he  give  previous  notice  of  such  claim. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

Henry  Nicholas  and  wife,  Walter  Smirall  and  wife,  and  Lyman 
Barney  and  wife,  against  Stephen  Cook.  This  was  an  action  of 
ejectment  for  fifty  acres  of  land. 

The  plaintiffs  were  the  heirs  of  Thomas  Mattison,  who  died 
24th  of  December  1815.  Before,  and  at  the  time  of  his  death, 
he  was  in  possession  of  the  premises  in  dispute.  At  his  death 
he  left  a  widow,  now  the  wife  of  Stephen  Cook,  the  defendant, 
and  the  three  daughters  named  with  their  husbands  as  plaintiffs, 
in  possession  of  and  residing  upon  the  land.  About  the  time  of 
his  marriage  with  the  widow,  Cook  came  to  reside  on  the  premises, 
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and  had  continued  to  reside  there  with  his  family  to  the  time  of  suit 
brought.  The  daughters  of  Mattison  remained  with  the  defendant 
until  they  were  twelve  or  fourteen  years  old,  when  they  went  out 
to  work.  Cook  married  the  widow  in  1818.  The  proceeds  of 
some  personal  property,  left  by  Mattison,  were  applied  by  the 
widow,  who  with  Cook  took  out  letters  of  administration,  to  finish- 
ing a  house  left  by  Mattison  in  an  unfinished  state,  and  to  clearing 
some  land  which  Mattison  had  chopped. 

These  were  the  material  facts  of  the  case,  and  upon  them  the 
defendant  interposed  to  the  plaintiffs'  right  of  recovery  two  ob- 
jections. 

1.  That  plaintiffs  have  shown  no  title  out  of  the  commonwealth, 
and  in  themselves. 

2.  That  defendant  can  hold  under  the  Statute  of  Limitations. 
The  Court  below  thus  charged  the  jury: 

JESSUP,  President. — The  possession  of  Cook  and  his  wife  is  the 
continued  possession  of  Mattison.  At  his  death  the  children,  as  his 
heirs,  were  entitled  to  that  possession,  and  the  mother,  their  natural 
guardian,  remaining  in  possession,  would  continue  their  rights. 
Cook  came  into  possession  in  right  of  his  wife,  and  continues  to  hold 
as  she  held.  There  is  no  evidence  of  any  adverse  claim  by  Cook. 

It  was  not  necessary  for  the  plaintiffs  to  show  title  in  their 
father.  He  died  in  possession.  Cook  came  in  under  them,  and 
not  against  their  title,  and  cannot  now  put  them  to  proof  of  title, 
nor  can  he  hold  the  land  against  their  title  by  virtue  of  the  Statute 
of  Limitations. 

The  defendant  is  entitled  to  the  profits  of  one-third  part  of  the 
land,  in  right  of  his  wife,  who  has  a  dower  interest  therein ;  and 
in  assessing  the  damages,  the  jury  should  only  take  into  view  the 
remaining  two-thirds,  and  allow  also  to  defendant  such  improve- 
ments as  have  been  bona  fide  put  upon  the  premises  by  him,  if 
any,  to  be  deducted  therefrom. 

The  defendant  excepted  to  the  charge. 

Kidder,  for  plaintiff  in  error,  contended  that  the  plaintiffs  had 
not  shown  that  the  title  was  out  of  the  commonwealth.  Mattison 
was  a  mere  trespasser,  and  if  Cook  took  the  possession,  and  held 
for  twenty-one  years,  it  should  have  been  referred  to  the  jury  as 
matter  of  fact,  whether  his  holding  was  not  adverse. 

M'Clintock,  for  defendant  in  error,  whom  the  court  declined  to 
hear. 

PER  CURIAM. — There  is  no  substance  in  the  assignment  of 
errors,  and  we  notice  the  case  particularly,  only  because  it  pre- 
sents an  opportunity  to  supply  what  was  omitted  in  Dawson  v. 
M'Gill,  (4  Whart.  230)  by  stating,  as  the  subject  has  been  men- 
tioned during  the  argument,  that  a  plaintiff  in  ejectment  shall  not 
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be  allowed  to  give  evidence  of  mesne  profits,  unless  he  shall  give 
notice  of  it  in  time  for  preparation  to  encounter  it.  No  notice 
was  given  here,  and  the  matter  passed  without  objection;  hereafter 
the  practice  will  be  different. 

Judgment  affirmed. 


Gibbs  against  Bartlett. 

The  condition  of  a  replevin  bond  requires  a  continued  prosecution  of  the  ac- 
tion of  replevin  from  its  commencement,  and  a  successful  termination.  If  the 
plaintiff  prosecute  his  action  to  a  successful  termination  in  the  Common  Pleas, 
and  the  jndgment  be  reversed  in  the  Supreme  Court  and  no  venire  de  novo  award- 
ed, the  condition  of  the  bond  is  broken,  and  a  right  of  action  accrues  upon  it. 

Upon  a  writ  of  inquiry  of  damages  upon  a  judgment  by  default,  or  on  demur- 
rer, for  the  plaintiff,  in  an  action  upon  a  replevin  bond,  the  value  of  the  property 
as  set  out  in  the  writ  of  replevin,  is  prima  facie  the  measure  of  damages,  sub- 
ject, however,  to  parol  evidence  by  either  party  of  the  actual  value. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Eli  Gibbs  against  David  Bartlett  and  Jesse  Woodruff.  This 
was  an  action  of  debt  upon  a  replevin  bond. 

Alexander  Neely,  Thomas  Pearsall,  and  Nathaniel  Pearsall  sued 
out  a  writ  of  replevin  against  Eli  Gibbs ;  whereupon  they  gave 
bond  to  the  sheriff  and  received  the  goods.  The  action  of  reple- 
vin was  tried  and  a  verdict  and  judgment  rendered  for  the  plain- 
tiff, which  was  removed  to  the  Supreme  Court  by  writ  of  error, 
where  the  judgment  was  reversed,  and  no  venire  de  novo  was 
awarded.  See  for  report  of  the  case,  7  Watts  305.  The  plaintiff, 
Eli  Gibbs,  then  obtained  an  assignment  of  the  replevin  bond  and 
brought  this  action  upon  it.  The  plaintiff,  after  reciting  in  his 
declaration  all  the  previous  proceedings  in  the  action  of  replevin, 
thus  concludes  it : 

"  And  such  proceedings  were  thereupon  had  in  the  said  plea  of 
replevin,  in  the  said  Court  of  Common  Pleas,  of  the  said  county 
of  Bradford,  and  also  in  the  Supreme  Court  of  the  commonwealth 
of  Pennsylvania,  to  which  said  last-mentioned  court  the  record 
and  proceedings  in  said  plea  were  removed  by  writ  of  error,  that 
the  said  Alexander  Neely,  Thomas  Pearsall,  and  Nathaniel  Pear- 
sall did  not  prosecute  their  said  suit  with  effect,  but  wholly  failed 
therein,  and  it  was  considered  and  adjudged  by  the  said  Supreme 
Court  that  they  should  take  nothing  by  their  said  writ,  &c. 
Whereby  the  said  Eli  Gibbs  became  entitled  to  have  restitution 
of  the  said  goods  and  chattels,  &c.,  as  by  the  record  and  proceed- 
11.  —  c  * 
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ings  thereof  more  fully  appears ;  of  all  which  said  several  pre- 
mises, as  well  the;  said  Alexander  Neely,  Thomas  Pearsall,  and 
Nathaniel  Pearsa|r, t  as  the  said  Daniel  Bartlett  and  Jesse  Wood- 
ruff, had  noticellp!  And  the  said  Eli  Gibbs  in  fact  further  saith, 
that  the  said  Alel^g^gr  Neely,  Thomas  Pearsall,  and  Nathaniel 
Pearsall,  did  not  prosecute  their  said  suit  with  effect,  but  therein 
wholly  failed,  and  did  not  make  a  return  of  the  said  goods  and 
chattels,  or  any  part  thereof,  according  to  the  form  and  effect  of 
the  said  condition  of  the  said  writing  obligatory,  but  have  hith- 
erto wholly  neglected  and  refused  so  to  do ;  whereby  the  said 
writing  obligatory  became  forfeited  to  the  said  John  L.  Webb,  so 
being  sheriff  of  said  county  of  Bradford  as  aforesaid.  And  the 
same  being  so  forfeited,  the  said  sheriff,  afterwards,  to  wit,  on  the 
25th  day  of  July,  in  the  year  one  thousand  eight  hundred  and 
thirty-eight,  at  the  county  aforesaid,  at  the  request  of  the  said  Eli 
Gibbs,  by  an  endorsement  on  the  said  writing  obligatory,  duly 
made  and  attested,  in  the  presence  of  two  credible  witnesses,  un- 
der the  hand  and  seal  of  the  said  John  L.  Webb,  sheriff  as  afore- 
said, assigned  the  said  writing  obligatory  to  the  said  Eli  Gibbs, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  as  by  the  said  assignment  endorsed  on  the  said  writing 
obligatory  as  aforesaid,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  to  the  court  now  here  shown, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  may  more 
fully  appear.  By  means  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  an  action  hath  accrued  to  the  said 
Eli  Gibbs,  as  assignee  of  the  said  John  L.  Webb,  sheriff  as  afore- 
said, to  demand  and  have  of  the  said  Daniel  Bartlett  and  Jesse 
Woodruff,  the  said  sum  of  one  thousand  dollars  above  demanded. 
Yet  the  said  Daniel  Bartlett  and  Jesse  Woodruff  (although  often 
requested  so  to  do)  have  not,  nor  hath  either  of  them,  yet  paid  the 
said  sum  of  one  thousand  dollars  above  demanded,  or  any  part 
thereof,  to  the  said  John  L.  Webb  before  the  said  assignment,  or 
to  the  said  Eli  Gibbs,  assignee  as  aforesaid,  or  either  of  them, 
since  the  said  assignment,  but  have  hitherto  wholly  neglected  and 
refused  so  to  do,  and  still  do  neglect  and  refuse  to  pay  the  same 
or  any  part  thereof  to  the  said  Eli  Gibbs,  assignee  as  aforesaid, 
to  the  damage  of  the  said  Eli  Gibbs  of  one  thousand  dollars,  and 
thereof  he  brings  his  suit,  &c. 

Plea.  And  the  said  Daniel  Bartlett  and  Jesse  Woodruff,  de- 
fendants in  the  above  entitled  cause,  by  Williston  and  Elwell, 
their  attorneys,  come  and  defend  the  wrong  and  injury,  when,  &c., 
and  say  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  them,  because  they  say,  That  al- 
though true  it  is  that  the  said  Alexander  Neely,  Thomas  Pearsall 
and  Nathaniel  Pearsall  sued  forth  a  writ  of  replevin  out  of  the 
court  of  Common  Pleas  of  the  county  of  Bradford,  against  the  said 
Eli  Gibbs,  for  certain  goods  and  chattels  in  the  said  writ  of 
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replevin  mentioned,  and  as   the  said  plaintiff  hath  in  declaring 
alleged,  and  that,  on  suing  out  said  writ  of  replevin,  the  said  defend- 
ants did,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, as  sureties  for  the  said  Alexander,  Thomas  and  Nathaniel, 
execute  and  deliver  to  the  said  John  L.  Webb,  sheriff  of  the 
county  of  Bradford,  a  bond,  with  condition  as  set  forth  in  the 
declaration  of  the  said  plaintiff,  and  that  the  said  sheriff  did  there- 
upon replevy  and  deliver  to  the  said  Alexander  Neely,  Thomas 
Pearsall  and  Nathaniel  Pearsall,  certain  goods  and  chattels  speci- 
fied in  his,  the  said  sheriff's  return,  and  set  forth  in  the  declaration 
of  the  said  plaintiffs.     Yet  the  said  defendants  further  in  fact  say 
that  on  the  return  day  of  said  writ  of  replevin,  to  wit,  on  the  llth 
day  of  May  1835,  the  said  Alexander,  Thomas  and  Nathaniel  did 
appear  in  the  said  Court  of  Common  Pleas  of  Bradford  county, 
and  prosecuted  their  said  suit  in  replevin  to  recovery  of  verdict 
and  judgment  in  the  said  court  against  the  said  Eli  Gibbs,  which 
proceedings  and  judgment  were,  by  the  said  Eli  Gibbs,  removed 
by  writ  of  error  to  the  Supreme  Court  for  the  northern  district 
of  Pennsylvania,  and  after  argument  thereon,  it  was  ordered  and 
adjudged,  by  the  said  Supreme  Court,  that  the  judgment  aforesaid 
of  the  Court  of  Common  Pleas  of  Bradford  county,  be  reversed;  and 
the  defendants  further  say,  that  no  further  or  other  judgment  or 
order  of  the  said  court  was  rendered  or  made  in  the  said  suit.    All 
which  the  said  defendants  are  ready  to  verify  and  prove  by  the 
records  of  the  Court  of  Common  Pleas  of  Bradford  county,  and  by 
the  record  of  the  said  Supreme  Court  in  the  said  cause,  remitted 
to  and  now  remaining  in  the  said  court  of  Common  Pleas  of  Brad- 
ford county.     The  said  defendants  protesting  against  the  infe- 
rences and  allegations  of  the  said  plaintiff,  in  his  said  declaration, 
that  the  said  Eli  Gibbs,  by  the  said  proceedings,  became  entitled 
to  have  restitution  of  the  said  goods  and  chattels,  <fcc.,  and  that 
the  said  bond  became  forfeited,  &c.     Wherefore  the  defendants 
pray  judgment,  and  that  the  said  plaintiff  be  precluded  from  hav- 
ing and  maintaining  his  aforesaid  action  thereof  against  them,  &c. 
Demurrer.     And  the  said  Eli  Gibbs  as  to  the  said  plea  of  the 
said  Daniel  Bartlett  and  Jesse  Woodruff,  by  them  above  pleaded, 
saith,  that  the  same  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  to  bar  or  preclude  him,  the  said  Eli  Gibbs,  from 
having  or  maintaining  his  aforesaid  action  thereof  against  them, 
the  said  Daniel  Bartlett  and  Jesse  Woodruff,  and  that  he,  the  said 
Eli  Gibbs,  is  not  bound  by  the  law  of  the  land  to  answer  the 
same,  and  this  he,  the  said  Eli  Gibbs,  is  ready  to  verify ;  where- 
fore, for  want  of  a  sufficient  plea  in  this  behalf,  he,  the  said  Eli 
Gibbs,  prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  him  sustained,  on  occasion  of  the  detention  thereof, 
to  be  adjudged  to  him,  &c. 

Joinder.     And  the  said  Daniel  Bartlett  and  Jesse  Woodruff 
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say,  that  their  said  plea,  by  them  above  pleaded,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude 
the  said  Eli  Gibbs  from  having  or  maintaining  his  aforesaid  action 
thereof  against  them,  the  said  Daniel  Bartlett  and  Jesse  Wood- 
ruff, and  that  they  are  ready  to  verify  and  prove  the  same,  when, 
where  and  in  such  manner  as  the  said  court  here  shall  direct  and 
award ;  wherefore,  inasmuch  as  the  said  Eli  Gibbs  hath  not  an- 
swered the  said  plea,  nor  hitherto,  in  any  manner,  denied  the 
same,  the  said  Daniel  Bartlett  and  Jesse  Woodruff  pray  judgment, 
and  that  the  said  Eli  Gibbs  may  be  barred  from  having  or  main- 
taining his  aforesaid  suit  thereof  against  them,  &c. 

Judgment. — And  now,  to  wit,  on  this  llth  day  of  May,  in 
the  year  one  thousand  eight  hundred  and  forty-one,  at  a  Court 
of  Common  Pleas  held  at  Towanda,  in  and  for  said  county  of 
Bradford,  before  the  judges  of  the  same  court,  come  the  parties 
aforesaid,  by  their  respective  attorneys.  Whereupon,  all  and 
singular  the  premises  being  seen,  and  by  the  court  here  more 
fully  understood,  and  mature  deliberation  being  had  thereupon, 
for  that  it  appears  to  the  court  now  here,  that  the  said  plea,  by 
the  said  Daniel  Bartlett  and  Jesse  Woodruff,  in  manner  and  form 
aforesaid  pleaded,  and  the  matters  in  the  same  contained,  are 
good  and  sufficient  in  law  to  bar  the  said  Eli  Gibbs  from  having 
his  said  action  against  them.  Therefore  it  is  considered  that  the 
said  Eli  Gibbs  take  nothing  by  his  said  bill,  &c.,  and  that  the 
said  Daniel  Bartlett  and  Jesse  Woodruff,  do  go  thereof  without 
day,  &c." 

Error  assigned.  The  court  should  have  rendered  judgment 
upon  the  demurrer  for  the  plaintiff. 

Case,  for  plaintiff  in  error,  argued  that  the  plaintiff  in  the 
replevin  did  not  prosecute  his  writ  with  effect,  but  failed  in  his 
action,  and  that  too  upon  grounds  fatal  to  his  right  to  the  pro- 
perty, which  was  the  subject  of  controversy.  7  Watts  305.  The 
condition  of  the  bond  was  therefore  forfeited,  and  a  right  of  action 
accrued  to  the  present  plaintiff,  as  the  only  remedy  by  which  he 
could  be  restored  to  his  rights.  It  is  not  essentially  necessary 
that  a  writ  de  retorno  habendo  should  issue  for  the  property;  for 
if  it  were,  the  defendant  in  the  action  of  replevin,  in  all  cases 
where  the  property  is  delivered  to  the  plaintiff  on  the  writ,  might 
be  deprived  of  his  property  by  a  refusal  of  the  plaintiff  to  pro- 
ceed in  the  action  to  an  issue  which  could  produce  such  a  judg- 
ment :  he  may  refuse  to  plead  at  all,  and  become  non-suit,  which 
would  clearly  be  a  forfeiture  of  his  bond.  Carth.  248,  519;  14 
Petersdorff  M.  255;  1  Pick.  286;  7  Jim.  Com.  Law  566;  Will. 
Rep.  38;  2  Watts  431;  Selw.  JV.  P.  1013;  15  Eng.  Com.  Law 
Rep.  82. 

As  to  the  measure  of  damages,  it  is  but  just  that  the  court 


July  1841.]  OF  PENNSYLVANIA.  33 

[Gibbs  v.  Bartlett.] 

should  fix  the  damages  at  the  value  placed  upon  the  property  by 
the  plaintiff  himself,  in  the  action  of  replevin.  11  Pick.  223; 
7  Jim.  Com.  Law  569;  4  Whart.  500;  7  Com.  Dig.  269. 

Elwell  and  Williston,  for  defendant  in  error.  To  prosecute  a  suit 
with  effect,  is  to  secure  to  the  party  the  object  of  it.  The  sub- 
ject matter  of  the  controversy  in  the  action  of  replevin,  was  the 
possession  of  the  property,  and  the  result  of  the  action  is,  that 
he  is  left  in  the  possession  of  it,  and  no  remedy  given  to  the  de- 
fendant to  deprive  him  of  it:  he  has  every  thing  he  sought  to 
recover;  he  did  therefore  prosecute  his  action  with  effect  and 
without  delay.  Besides,  this  being  an  action  against  the  sureties, 
there  should  be  no  recovery  against  them  until  an  opportunity 
was  offered  to  have  a  return  of  the  property  according  to  the 
condition  of  their  bond.  Here  there  was  no  judgment  de  retorno 
habendo  which  was  essential  to  fix  the  bail.  12  Wend.  589 ;  5 
Serg.  4*  Rawle  132 ;  2  Watts  431 ;  5  Watts  347. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  condition  of  a  replevin  bond  is,  to  prosecute 
the  suit  with  effect,  and  make  return  of  the  goods  and  chattels,  if 
a  return  thereof  shall  be  adjudged.  It  is  not,  as  is  erroneously 
supposed,  in  Kimmel  \.  Kint,  (2  Watts  432),  in  the  alternative, 
with  alternate  branches  coupled  disjunctively,  but  they  are  dis- 
tinct and  independent  of  each  other,  and  a  breach  of  one  of  them 
will  occasion  a  forfeiture.  Thus  it  has  been  ruled,  that  if  the 
plaintiff  neglect  to  levy  his  plaint  at  the  next  County  Court,  or  if 
he  make  default  in  any  of  the  subsequent  proceedings,  or  do  not 
prosecute  the  suit  with  effect,  the  defendant  may  take  an  assign- 
ment of  the  bond.  Tumor  v.  Turner,  (2  B.' fy  B.  112);  Ex 
parte  Boyle,  (2  D.  $  R.  13) ;  S.  C.  (4  Moore  616).  The  term  pro- 
secuting with  effect,  means  with  success,  and  extends  to  one  con- 
tinued prosecution  from  the  commencement  until  the  termination 
of  the  suit.  Thus  where  to  debt  on  bond  the  defendant  pleaded 
that  he  had  prosecuted  the  suit  with  effect  in  the  county  court, 
but  that  a  writ  of  error  had  been  brought  in  the  court  above, 
where  the  judgment  had  been  reversed ;  and  the  plaintiff  replied, 
that  the  judgment  in  the  court  above  also  was,  that  the  plaint  in 
the  court  below  should  abate,  and  that  there  should  be  a  return 
irreplevisable ;  upon  demurring  to  this  replication,  the  court  held 
that  the  words,  "to  prosecute  with  effect"  in  the  court  below, 
were  not  confined  to  the  prosecution  in  that  court  only,  but  ex- 
tended also  to  the  prosecution  of  the  writ  of  error,  as  that  was 
part  of  the  suit  commenced  below.  Chapman  v.  Butcher,  (Car- 
thew  248,  519  ;  1  Show.  400) ;  Gwillim  v.  Holbrook,  (1  Bos.  $  Pull. 
410).  So  where  the  plaint  is  removed  into  a  Supreme  Court,  the 
condition  of  the  bond  is  not  satisfied  by  having  prosecuted  the 
suit  with  effect  in  the  county  court ;  but  the  plaintiff  must  follow 
II.  — 5 
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it  into  the  court  above.  Vaughan  v.  Norris,  (Ca.  temp.  Hard. 
139);  Tumor  v.  Turner,  (2  B.  $  B.  112);  7  Com.  D.  269.  It 
has  also  been  ruled,  that  the  bond  may  become  forfeited  by  not 
prosecuting  the  suit  without  delay.  Thus,  where  the  plaint  was 
levied  in  the  county  court,  and  two  years  were  allowed  to  elapse 
without  any  further  steps  being  taken,  it  was  held  the  obligee 
might  recover,  although  judgment  of  non  pros  was  never  signed 
in  the  county  court.  Axford  v.  Perrett,  (1  M.  fy  P.  470).  And 
where  the  plaintiff  in  replevin  is  guilty  of  a  breach  of  the  condi- 
tion, by  not  prosecuting  his  suit  without  delay,  it  need  not  appear 
that  the  suit  is  determined.  Harrison  v.  Wardle,  (5  B.  fy  Jldolph. 
146).  The  same  rule  holds  good  when  a  suit  has  been  discon- 
tinued. 15  Com.  Law  Rep.  82;  11  Com.  Law  Rep.  230;  vide 
Hurlstone  on  Bonds  68,  9  Law  Lib.  68 ;  Badlam  v.  Tucker,  (1  Pick. 
286);  3  Selw.  N.  P.  1013,  note  8;  2  Wils.  41.  In  the  cases 
cited,  no  judgment  of  de  retorno  habendo  was  entered.  Of  course, 
such  a  judgment  is  not  indispensable  to  warrant  a  recovery  on 
the  replevin  bond,  as  seems  to  have  been  the  opinion  of  the  court 
in  Kimmel  v.  Kint.  It  is  admitted,  that  the  writ  of  de  retorno  ha- 
bendo is  not  in  use.  Indeed,  it  is  doubtful  whether  such  a  writ 
was  ever  issued  in  this  state.  It  would  therefore  seem  to  be  per- 
fectly nugatory  to  send  this  case  back,  that  such  a  judgment  may 
be  entered;  it  would  increase  the  trouble  and  expense  for  no 
manner  of  advantage  to  any  person ;  for  although  it  is  said,  that 
the  surety  should  not  be  deprived  of  an  opportunity  to  discharge 
himself  by  a  return  of  the  goods,  yet  it  seems  very  questionable 
whether,  at  any  time,  the  defendant  could  save  the  forfeiture  by 
a  tender  of  return  of  the  goods.  The  judgment  de  retorno  habendo 
is  not  intended  for  the  benefit  of  the  defendant,  but  of  the  plaintiff 
in  the  replevin  bond,  who  in  some  cases  perhaps  might  prefer  a 
return  of  the  goods  to  the  damages  assessed  by  the  jury.  It 
would  be  any  thing  but  an  act  of  justice  to  permit  a  person  who 
has  wrongfully  deprived  another  of  his  goods,  and  retained  them 
in  his  possession  until  they  were  nearly  destroyed  by  time  and 
use,  afterwards,  when  judgment  was  rendered  against  him  for 
his  wrongful  act,  to  save  a  forfeiture  of  the  bond  by  an  offer 
to  return  the  article  in  its  depreciated  condition.  Nor  can  the 
sureties  be  placed  in  any  better  situation  than  the  principal.  But 
be  this  as  it  may,  we  think  it  very  clear  that  the  judgment  of  the 
court,  in  the  case  at  bar,  was  erroneous.  The  case  is  this : 
Alexander  Neely  &  Co.  brought  replevin  against  Eli  Gibbs,  who 
is  the  present  plaintiff.  Neely  obtained  judgment  against  Gibbs 
in  the  Court  of  Common  Pleas,  which  was  removed  by  writ  of 
error  to  the  Supreme  Court.  On  argument,  the  judgment  of  the 
Court  of  Common  Pleas  was  reversed,  but  no  venire  de  novo  was 
awarded.  And  the  reason  of  this  entry  appears,  in  the  report  of 
the  case,  Gibbs  v.  Nedy,  (7  Watts  305),  to  have  been  because, 
upon  the  admitted  state  of  facts,  the  plaintiff  could  not  recover. 
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The  judgment  was  advisedly  entered  "judgment  reversed,"  with- 
out more;  for,  according  to  our  practice,  which  saves  expense 
and  trouble,  such  a  judgment  is  a  final  judgment.  Either  party 
was  at  liberty  to  ask  for  a  venire  de  novo,  but  both  were  content 
with  the  judgment.  How  then,  with  this  entry  on  the  record, 
can  the  defendant  say  that  he  has  performed  the  condition  of  his 
bond,  which  obliges  him  to  prosecute  his  suit  with  effect,  and 
without  delay  ?  The  case  comes  directly  within  the  principles 
of  the  cases  cited  above. 

Then  as  to  the  measure  of  damages  and  the  manner  of  assessing 
them,  in  Huggeford  v.  Ford,  (11  Pick.  223),  it  is  held  that  in  an 
action  on  a  replevin  bond,  the  valuation  in  the  writ  of  replevin 
is  to  be  considered  the  value  of  the  property.  The  defendant 
confessed  a  forfeiture  of  the  bond,  and  the  question  before  the 
court  upon  a  hearing  in  chancery  was,  for  what  sum  judgment 
should  be  rendered  upon  the  bond.  It  can  make  no  difference  in 
the  rule,  whether  the  question  arises  on  a  confession  of  forfeiture, 
or  a  judgment  in  demurrer,  or  on  the  trial  before  the  jury.  It  is 
not  recollected  that  it  has  ever  been  ruled  in  this  state,  that  the 
plaintiff  is  held  to  the  value  of  the  goods  stated  in  the  writ.  On 
the  contrary,  the  practice  has  been  uniformly  otherwise.  The 
court  say  the  plaintiff  in  replevin  sets  his  own  value  upon  the 
goods,  and  as  he  takes  them  out  of  the  possession  of  a  person 
prima  facie  entitled  to  the  custody  of  them,  and  undertakes  to 
prove  a  title  in  himself,  which  he  subsequently  fails  to  do,  there 
seems  no  hardship  in  holding  him  to  the  value  fixed  in  his  writ ; 
and  that  a  different  rule  would  introduce  parol  evidence,  and 
valuations  would  be  offered,  depending  on  opinion  and  the  varia- 
tion of  prices  in  the  market,  which  would  often  lead  to  injurious 
consequences.  The  latter  reason  would  seem  to  strike  at  all  parol 
evidence  whatever,  which  like  all  human  testimony,  must  be  in 
some  measure  uncertain,  but  which  is  indispensable  in  a  great 
majority  of  cases,  to  prevent  injustice.  It  is  not  necessary  nor 
indeed  usual  in  a  declaration,  however  it  may  be  in  a  writ  of 
replevin,  to  insert  the  price  of  the  cattle,  or  goods ;  but  when  it  is 
done,  whether  in  the  writ  or  declaration,  the  pleader  will  take 
care  to  fix  the  outside  value,  on  the  supposition  that  the  jury  per- 
haps, would  not  be  at  liberty  to  give  more  than  the  estimated 
value  of  the  plaintiff  himself.  3  Saund.  320,  note  1,  and  autho- 
rities there  cited.  It  is  not  usually  done  with  a  very  nice  atten- 
tion to  the  real  value  of  the  goods,  and  some  injustice  would  be 
the  result  of  a  rule  which  makes  the  value  fixed  in  the  writ,  con- 
clusive evidence.  For  these  reasons  it  has  ever  been  considered 
as  prima  facie,  but  not  conclusive  evidence.  Nor  is  this  doctrine 
inconsistent  with  the  case  of  Knowles  v.  Lord,  (4  Whart.  504), 
which  turned  on  the  inviolability  of  the  sheriff's  return  to  the 
writ  of  replevin.  This  bears  no  similitude  to  the  value  named  in 
the  writ.  It  is  true  that  it  is  very  strong  evidence,  because  it 
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may  amount  to  a  confession  of  record;  but  still  it  is  open  to  coun- 
tervailing proof  of  the  real  value. 

Judgment  reversed,  and  judgment  for  the  plaintiff.  Record 
remitted  to  the  Court  of  Common  Pleas,  with  direction  to  award 
a  writ  of  inquiry  to  assess  damages. 


Hoffman  against  Slossan. 

If  a  defendant  recover  a  judgment  before  a  justice  of  the  peace  for  a  certain 
sum,  and  the  plaintiff  appeal,  and  the  judgment  of  arbitrators  in  court,  be  "  no 
cause  of  action,"  neither  party  is  entitled  to  recover  costs. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Jacob  Hoffman  against  Clark  Slossan.  This  suit  was  instituted 
before  a  justice,  who  rendered  a  judgment  for  the  defendant  for 
fifty  cents,  from  which  the  plaintiff  appealed  to  the  Common 
Pleas,  where  the  cause  was  referred  to  arbitrators,  who  awarded 
"  no  cause  of  action."  The  court  below  decided  that  the  defend- 
ant was  entitled  to  recover  costs. 

Maynard,  for  plaintiff  in  error,  referred  to  the  Act  of  9th  of 
April  1833.  See  3  Purd.  Dig.  684. 

No  appearance  for  defendant  in  error. 

PER  CURIAM. — It  is  difficult  to  say  what  was  meant  by  the  Act 
of  the  9th  of  April  1833.  The  proviso  seems  to  be  repugnant ; 
but  we  are  relieved  from  determining  whether  it  repeals  the  pur- 
view according  to  the  controverted  case  in  Fitzg.  195,  or  is  itself 
repealed  by  it,  for  it  is  clear  the  case  before  us  is  not  within  the 
spirit  of  either.  The  letter  of  the  purview  would  indeed  give 
the  defendant  costs;  but  it  was  clearly  not  intended  to  do  so 
when  the  plaintiff  has  succeeded  in  his  appeal,  as  he  did  here, 
though  it  cannot  be  said  he  recovered  a  greater  sum  in  court  than 
he  did  before  the  justice,  for  he  recovered  nothing  there  or  else- 
where; yet  he  succeeded  in  discharging  the  judgment  against 
him  for  the  defendant's  cross  demand.  There  are  no  costs  at  the 
common  law;  and  as  the  case  is  not  within  the  statute,  costs  can 
not  be  recovered  by  either  party. 

Judgment  reversed  as  to  costs,  and  affirmed  for  the  residue. 
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Kingsbury  against  Ledyard. 

An  officer  who  performs  a  public  duty  by  the  authority  of  process  issued  by 
those  who  have  jurisdiction  of  the  subject,  is  not  a  trespasser,  although  his  ap- 
pointment and  qualification  may  not  be  in  all  respects  according  to  law. 

In  the  appointment  of  collectors  of  taxes,  the  county  commissioners  have  a 
duty  and  responsibility  which  necessarily  give  the  appointment  absolutely  to 
them,  and  they  are  not  bound  in  all  cases  to  appoint  either  of  the  persons  returned 
by  the  assessors ;  and  if  the  persons  returned  by  the  assessors  are  in  all  particu- 
lars competent  for  the  office,  and  the  commissioners  refuse  to  appoint  either,  they 
may  have  a  remedy  to  compel  their  appointment;  but  a  tax-payer  cannot  take 
any  advantage  of  a  dereliction  of  duty  on  the  part  of  the  commissioners  in  such 
case. 

Quaere.  Is  a  collector  of  taxes  such  an  officer  as  must  be  qualified  by  an  oath 
to  support  the  constitution  ! 

ERROR  to  the  Common  Pleas  of  Wayne  county. 

This  was  an  action  of  trespass  by  Joseph  Kingsbury  against 
Luther  Ledyard,  commenced  originally  before  a  justice  of  the 
peace,  from  whose  decision  it  was  brought  by  appeal  into  the 
Common  Pleas. 

The  plaintiff  declared  against  the  defendant,  "for  that  the  said 
defendant  on  the  29th  day  of  October  1838,  seized,  took,  and  car- 
ried away,  one  one-horse  wagon  of  said  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  ninety  dollars,  &c.,  and  converted  and  dis- 
posed of  the  same,"  &c. 

The  defendant  pleaded  "  not  guilty  with  leave  to  justify,"  upon 
which  issue  was  joined. 

The  plaintiff,  proved  the  taking  of  the  property  by  the  de- 
fendant, on  or  about  the  29th  of  October  1838,  and  its  value. 

Whereupon  the  defendant  offered  in  evidence  a  warrant  from 
Jacob  Faatz  and  John  Mumford,  commissioners  of  Wayne 
county,  to  the  defendant,  as  collector  of  county  taxes  for  Clinton 
township,  for  the  year  1838,  with  a  duplicate  annexed,  showing 
a  tax  of  81.60  assessed  on  the  plaintiff,  said  warrant  dated  21st 
of  March  1838.  To  this  evidence  the  plaintiff  objected;  but 
the  court  admitted  it,  and  sealed  a  bill  of  exceptions. 

The  defendant  further  proved  that  he  had  put  up  written  no- 
tices of  the  time  and  place  of  sale  of  the  said  property  at  least  ten 
days  before  the  sale  thereof,  and  called  Truman  Wheeler,  who  tes- 
tified as  follows : 

"  Since  the  trial  of  this  cause  before  the  justice,  I  fell  into  con- 
versation with  Kingsbury,  the  plaintiff,  on  the  subject.  He  said 

II.  —  D 
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he  had  always  been  willing  to  admit  that  Ledyard  had  called  on 
him  for  the  tax  immediately  after  he  received  the  duplicate.  He 
said  he  considered  Ledyard's  appointment  illegal,  as  he  (the  plain- 
tiff) had,  as  assessor,  returned  two  names  for  collector,  and  he  had 
been  treated  improperly  by  the  commissioners.  He  mentioned  the 
difficulty  between  him  and  Ledyard,  and  thought  the  commission- 
ers had  treated  him  badly  in  appointing  Ledyard.  He  said  the 
commissioners  could  not  have  picked  a  more  obnoxious  man  to 
the  township." 

The  plaintiff  thereupon  offered  in  evidence  the  original  assess- 
ment of  Clinton  township  for  the  year  1838,  made  and  duly  re- 
turned by  the  said  plaintiff  as  assessor  of  said  township,  showing 
the  return  by  such  assessor  of  the  names  of  two  citizens  of  said 
township,  to  wit,  Charles  L.  Tenant  and  Alfred  Thomas,  for  col- 
lector ;  and  offered  in  connexion  therewith  to  prove  that  either  of 
said  citizens  was  willing  to  accept  the  office  of  collector,  that  the 
defendant  had  been  the  collector  the  preceding  year,  and  that  he 
had  solicited  the  appointment  under  which  he  now  justifies. 

To  which  evidence  the  defendant  objected,  and  the  court 
sustained  the  objection  and  rejected  the  evidence.  Whereupon 
the  plaintiff  excepted. 

The  plaintiff  then  called  John  Belknap,  who  testified  as  follows  : 

"  I  was  clerk  to  the  commissioners  in  the  fall  of  1838.  The 
duplicate  and  warrant  for  that  year  went  into  the  hands  of  the 
collector  of  Clinton  township  soon  after  it  issued  ;  think  not  more 
than  a  week.  This  was  the  corrected  duplicate.  I  am  mistaken 
— he  received  the  corrected  duplicate  18th  June  1838.  The  cor- 
rected duplicate  was  delivered  at  that  time." 

The  plaintiff  thereupon  offered  the  evidence  mentioned  in  the 
last  bill  of  exceptions,  to  which  evidence  the  defendant  objected, 
and  the  court  sustained  the  objection,  and  rejected  the  evidence ; 
plaintiff  excepted. 

The  witness  then  further  testified — I  do  not  know  as  Ledyard 
was  sworn  as  collector.  I  never  knew  of  collectors  of  county 
taxes  being  sworn  whilst  I  was  in  the  office  as  clerk.  I  think 
if  Ledyard  had  been  sworn,  it  would  have  come  to  my  knowledge. 
I  never  heard  him  say  whether  he  was  sworn  or  not. 

John  Mumford  sworn.  I  was  one  of  the  commissioners  who 
appointed  Ledyard  as  collector.  He  was  not  sworn  as  collector 
to  my  knowledge.  Collectors  were  never  sworn  whilst  I  was 
commissioner.  Never  heard  Ledyard  say  whether  he  was  sworn. 

The  plaintiff  requested  the  court  to  charge  the  jury, 

1.  That  in  an  action  against  one  claiming  to  be  collector  of 
county  rates,  and  levies  for  an  act  which  he  does  not  justify, 
but  as  such  collector,  his  appointment  and  qualification  as  col- 
lector may  be  called  in  question,  and  he  will  not  be  justified  if  it 
appear  that  he  was  not  duly  appointed  or  duly  qualified. 

2.  That  such  pretended  collector  could  not  be  duly  appointed, 
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unless  returned  by  the  proper  assessor,  in  pursuance  of  section 
17th  of  the  Act  of  15th  of  April  1834 ;  or,  unless  in  the  event  of 
some  of  the  contingencies  enumerated  in  the  18th  section  of  that 
Act,  or  unless  the  persons  returned  by  the  assessors,  or  one  of  them, 
were  incompetent  to  serve,  and  that  exemption  from  liability  to 
serve  on  the  part  of  those  returned,  does  not  render  them  incom- 
petent. 

3.  That  such  pretended  collector  could  not  be  duly  qualified, 
and  could  not  justify  as  such  collector,  unless  before  entering  upon 
the  duties  of  his  office,  or  at  least  before  the  act  complained  of, 
he  took  the  oath  prescribed  by  the  8th  article  of  the  constitution 
of  Pennsylvania. 

JESSUP,  President, — After  stating  the  leading  facts  of  the  case, 
charged  the  jury:  That  in  ruling  the  various  points  of  evi- 
dence which  have  been  raised  in  the  cause,  their  opinion  upon  the 
legal  questions  involved  in  the  cause,  had  been  so  fully  expressed 
in  favour  of  the  defendant's  right  under  his  warrant  to  levy  upon 
and  sell  the  property  of  the  plaintiff,  that  it  was  only  further 
necessary  to  answer  the  points  submitted  by  the  plaintiffs  counsel. 

To  the  first  point,  the  court  answer  that  the  warrant  of  the 
county  commissioners  to  the  defendant  was  a  sufficient  appoint- 
ment, and  gave  him  sufficient  authority  to  collect  the  tax,  and  it 
is  not  necessary  for  him  to  show  any  of  the  requirements  of  the 
Act  of  Assembly,  requiring  assessors  to  return  the  names  of  two 
persons  for  collector,  to  have  been  complied  with ;  nor  can  the 
regularity  of  his  appointment  by  the  county  commissioners  be 
inquired  into  in  this  action. 

To  the  second  point  the  court  reply,  that  whether  any  or  all 
of  the  contingencies  happened  which  are  mentioned  in  the  section 
referred  to  in  this  point,  is,  so  far  as  this  action  is  concerned,  im- 
material. The  commissioners  are  the  judges  of  that  matter,  and 
they  must  decide  it  before  they  issue  their  warrant  for  the  col- 
lection of  the  tax.  This  court  will  not  inquire  thus  collaterally 
into  the  regularity  of  their  proceedings,  and  repeat  that  the  war- 
rant duly  issued  by  the  commissioners  will  be  all  that  is  necessary 
for  the  justification  of  the  person  to  whom  it  is  directed. 

To  the  third  point  the  court  reply,  that  it  is  immaterial  in  this 
case  whether  the  collector  had  or  had  not  taken  the  oath  pre- 
scribed by  the  8th  article  of  the  constitution  of  Pennsylvania. 

If  the  jury  believe  from  the  evidence  that  defendant  gave  plain- 
tiff notice  of  the  tax,  and  required  payment  a  proper  time  before 
the  levy,  that  plaintiff  refused  payment,  that  defendant  levied, 
and  advertised,  and  sold,  agreeably  to  the  requirements  of  the  Act 
of  Assembly,  the  plaintiff  is  not  entitled  to  recover. 

To  which  charge  plaintiff  excepted. 

Errors  assigned: 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 
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2.  The  court  erred  in  rejecting  the  evidence  mentioned  in  the 
second  and  third  bills  of  exceptions. 

3.  The  court  erred  in  refusing  to  charge  the  jury  on  the  several 
points,  as  requested  by  the  counsel  for  the  plaintiff. 

4.  There  is  error  in  the  answer  of  the  court  to  each  of  the 
several  points  on  which  they  were  requested  by  the  counsel  for 
the  plaintiff  to  charge  the  jury. 

Butler,  for  plaintiff  in  error,  argued  that  although  the  defend- 
ant was  a  collector  de  facto,  it  was  competent  for  the  plaintiff  to 
show  that  he  was  not  so  de  jure.  Two  questions  arise :  1st.  Was 
the  appointment  of  the  defendant  legal  1  By  the  17th  section  of 
the  Act  of  1834,  it  is  made  the  duty  of  the  assessors  to  select  and 
return  two  persons  as  qualified  for  the  appointment,  of  whom  the 
commissioners  must  select  one,  unless  in  the  excepted  cases  pro- 
vided for  in  the  18th  section,  where  alone  any  discretion  is  given 
them.  This  case  did  not  come  within  the  exception ;  each  of  the 
persons  returned  by  the  assessor  was  qualified  and  willing  to  ac- 
cept, and  the  commissioners  had,  therefore,  no  power  to  appoint 
the  defendant.  Besides,  he  had  not  taken  the  oath  prescribed  by 
the  Eighth  Article  of  the  Constitution,  which  is  necessary.  7  Serg. 
4*  Rawle  386.  2d.  Was  the  defendant  justified  by  his  illegal 
warrant  ?  The  principle  that  we  cannot  collaterally  inquire  into 
the  validity  of  an  officer's  commission,  is  applicable  only  to  cases 
arising  between  third  persons ;  but  in  an  action  against  an  officer 
himself  for  an  act  done  by  virtue  of  his  commission,  he  must  be 
able  to  justify  by  establishing  the  validity  of  it.  It  is  not  a  col- 
lateral but  a  direct  inquiry  necessarily  involved  in  the  issue.  Al- 
though a  stranger  may  protect  himself  under  the  official  acts  of 
one  who  is  an  officer  de  facto,  yet  the  officer  himself,  whenever 
he  becomes  a  party,  must  be  able  to  establish  his  official  character 
dejure.  9  Mass.  231;  7  Serg.  4>  Rawle  392 ;  7  Johns.  539 ;  2  Rawle 
139 ;  11  Serg.  $  Rawle  411 ;  3  Binn.  410 ;  2  Binn.  209 ;  3  Cranch 
331 ;  8  Watts  294;  1  Penn.  Rep.  304;  3  Whart:  481 ;  2  East  171. 

Kidder,  for  defendant  in  error.  The  question  presented  here  is 
whether  any  tax-payer  can,  through  the  medium  of  an  action 
against  the  collector,  inquire  into  the  regularity  of  his  appoint- 
ment by  the  commissioners  ?  not  into  the  fact  of  his  appointment, 
for  that  would  be  a  legitimate  inquiry,  but  into  the  particular  cir- 
cumstances of  it.  If  the  officer  set  up  a  claim  for  his  own  bene- 
fit, and  this  was  the  matter  in  issue,  it  may  be  that  the  legality  of 
his  appointment  might  be  inquired  into ;  but  there  can  be  nothing 
clearer,  than  that  he  was  in  the  discharge  of  a  public  duty,  and 
was  an  officer  de  facto,  into  whose  commission  an  inquiry  cannot 
here  be  made.  As  a  mere  question  of  expediency,  can  it  be  that 
the  defendant  is  to  be  judged  by  the  regularity  or  irregularity  of 
the  proceedings  of  the  commissioners  ?  if  this  were  so,  no  one 
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would  take  the  risk  of  such  an  appointment.  It  is  sufficient  that 
the  defendant  acted  by  colour  of  legal  authority :  he  cannot  be 
treated  as  a  trespasser.  1  Chit.  PL  183;  3  Binn.  404;  3  Serg.  6f 
Rawle  141 ;  2  Rawle  139 ;  1  Penn.  Rep.  297 ;  9  Johns.  135. 

Butler,  in  reply,  referred  to  the  date  of  the  warrant  to  the  col- 
lector, and  that  of  the  act  complained  of,  in  order  to  show  that  the 
time  had  elapsed  within  which  the  law  requires  that  he  shall  ac- 
count to  the  treasurer  for  the  amount  of  his  duplicate,  and,  there- 
fore, argued  that  the  defendant  was  performing  an  act  for  his  own 
benefit  and  not  in  discharge  of  a  public  duty. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  case  of  Riddle  v.  Bedford  County,  (7  Serg.  <$• 
Rawle  386),  has  been  relied  on  by  both  parties.  That  case,  and 
Keyser  v.  M'Kissan,  (2  Rawle  139),  in  our  own  reports,  state  the 
law  as  well  settled  in  England,  New  York,  Massachusetts,  and 
this  state,  that  the  act  of  an  officer,  who  is  only  such  de  facto, 
is  not  good  where  it  is  for  his  own  benefit,  or  where  he  sues  to 
recover  for  his  own  benefit;  but  where  he  acts  for  the  benefit  of 
strangers  or  of  the  public,  who  know  nothing  about  his  title  to 
the  office,  his  acts  are  valid.  We  heard  much  in  this  case  about 
the  danger  of  the  inhabitants  being  compelled  to  pay  a  second 
time  the  taxes  paid  to  this  collector.  The  case  last  cited  expressly 
decides  that  a  bond  taken  according  to  law,  by  commissioners,  is 
good  without  showing  the  regularity  of  their  election,  or  that  they 
took  the  oaths  prescribed  by  law  or  decided  by  the  court  to  be 
within  the  constitutional  provision ;  and  also  that  a  payment  to 
an  officer  de  facto  is  good  without  showing  that  he  was  appointed 
and  qualified  in  all  respects  agreeably  to  law. 

That  an  officer  is  not  liable  as  a  trespasser,  who  acts  under  pro- 
cess issued  by  those  who  have  jurisdiction,  is  well  settled ;  see  3 
Binn.  404 ;  since  often  recognised  in  this  court. 

Indeed  the  counsel  admitted  the  action  could  not  be  supported 
against  the  collector  if  acting  for  the  public,  and  contended  that 
in  this  case  the  tax  levied  was  not  for  the  county  but  for  the  sole 
and  exclusive  use  of  the  collector;  and  to  show  this  was  cited 
section  third  of  the  Act  of  28th  of  February  1835,  (Stroud's  Pur- 
don  209),  making  it  the  duty  of  the  commissioners,  within  three 
months  after  the  delivery  of  a  duplicate  to  a  collector,  to  file  a 
certificate,  under  their  hands  and  seals,  in  the  office  of  the  pro- 
thonotary  of  the  Court  of  Common  Pleas  of  the  county,  stating 
the  amount  due  and  unpaid  by  the  collector,  which  the  prothono- 
tary  must  enter  on  his  docket,  and  it  shall  have  the  effect  of  a 
judgment  against  such  collector.  A  former  law,  (Stroud's  Purdon 
211,)  had  authorized  the  treasurer  to  issue  process  to  seize  the  real 
and  personal  estate  of  a  collector  who  was  in  default ;  and  provi- 
sion is  made  in  certain  cases  to  sell  this  property ;  but  it  has  never 
11.  —  6  D  * 
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been  considered  that  entering  such  certificate  as  a  judgment,  or 
such  seizure  of  lands  and  goods  of  a  collector,  was  a  discharge  of 
the  inhabitant  from  his  tax ;  such  decision  would  often  be  to  the 
great  loss  of  the  county ;  but  other  Acts  of  Assembly  leave  no 
doubt  as  to  this  matter.  The  several  laws  are  to  be  considered 
together  as  forming  one  system.  The  Act  of  15th  of  April  1834, 
had  required  every  collector  to  give  bond.  The  first  section  of 
the  Act  of  28th  of  February  1835,  gave  commissioners  power  to 
appoint,  without  taking  bond  or  mortgage.  The  third  section 
above  cited  allowed  or  required  them  to  secure  the  amount  not 
paid  over  at  the  end  of  three  months  by  a  lien  operating  as  a  judg- 
ment ;  this  for  the  security  of  the  county,  not  as  a  discharge  to  the 
tax-payers ;  for  by  the  44th  section  of  a  prior  Act  of  1834,  in  full 
force,  "  every  warrant  of  a  collector,  issued  as  is  heretofore  provi- 
ded, shall  be  effective  to  authorize  him  to  collect  the  sums  charged 
in  his  duplicate  during  the  period  of  three  years  from  the  date  of 
his  warrant."  Nothing  can  show  more  strongly  that  the  tax-payer 
was  not  discharged,  than  this  authority  given  the  collector  to  col- 
lect, even  by  distress  and  sale,  for  three  years  from  the  date  of  his 
warrant.  In  the  same  spirit  we  arrange  the  provision  of  the  50th 
section,  which  forbids  the  collector  to  sue  for  a  tax  in  any  case, 
and  prohibits  an  alderman  or  justice  from  issuing  process  for  him. 
Now  it  cannot  be  believed  the  legislature  would  have  compelled 
an  officer  to  collect  a  debt  due  to  himself,  and  prohibited  him  from 
collecting  it  by  the  general  law.  These  provisions  show  the  tax 
to  be  still  due  to,  and  the  property  of  the  county,  and  to  be  col- 
lected for  the  county  after  the  three  months,  if  not  paid  before. 

As  much  was  said  about  the  appointment  of  this  collector,  and 
the  rights  of  the  citizen,  I  will  notice  it.  And  first :  the  men  re- 
turned by  the  assessor  to  the  commissioners  as  suitable  persons 
of  whom  to  select  one  as  collector,  do  not  complain ;  they  are  not 
parties  before  us ;  they  never  appeared  before  the  commissioners 
to  ask  the  appointment ;  all  that  was  offered  to  be  proved  was 
that  either  of  those  citizens  was  willing  to  be  appointed  collector; 
it  was  not  offered  to  be  proved  that  either  of  them  was  of  suffi- 
cient property  to  be  trusted  with  public  money,  or  would  have 
given  security.  The  Act  of  1834,  required  security  from  every 
collector.  The  Act  of  1835,  permitted  the  commissioners  to  ap- 
point without  taking  security ;  but  they  will  only  do  this  where 
they  have  no  doubt  of  the  safety  of  the  money  without  surety. 
An  inquiry  into  the  debts  of  an  individual,  his  habits  of  business, 
his  punctuality,  &c.,  is  not  always  pleasant  to  the  man  about 
whom  it  is  made,  or  to  those  whose  duty  it  is  to  make  it.  The 
commissioners  may  know  what  the  assessor  did  not  know.  The 
assessor  may  return  the  names  of  two  "  respectable  citizens,"  and 
the  commissioners  may  not  believe  them  so.  The  person  to  be 
appointed  without  giving  security  must  own  a  freehold  estate 
which  the  commissioners  believe  to  be  sufficient  security.  The 
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commissioners  may  know  of  encumbrances,  or  that  the  land  is 
held  only  by  articles  of  agreement,  &c. 

In  short,  since  the  Act  of  1835,  the  commissioners  have  a  duty 
and  a  responsibility  thrown  on  them  which  necessarily  give  the 
appointment  absolutely  to  them,  uncontrolled  by  the  "  shall  ap- 
point" of  the  first  law. 

The  law  makes  no  provision  that  the  commissioners  shall  serve 
a  notice  on  the  persons  nominated  by  the  assessor,  and  makes  no 
provision  for  a  fee  to  the  person  serving  such  notice,  and  no  fee 
can  be  charged  where  none  is  given  by  law.  The  distance  may 
be  a  day's  ride. 

It  is  not  meant  that  if  the  persons  nominated  by  the  assessor 
appear  and  apply  for  the  appointment,  and  offer  security  if  re- 
quired, that  the  commissioners  can  reject  such  person  from  preju- 
dice to  him  or  partiality  to  another ;  and  if  the  person  so  rejected 
complains,  the  law  will  give  him  redress ;  will  remove  the  other 
and  put  him  into  the  office,  and  in  some  supposable  cases  punish  the 
commissioners.  But  if  the  person  returned  by  the  assessor  never 
appeared  before  the  commissioners — never  informed  them  he 
would  accept  the  appointment,  and  never  complained  and  does  not 
complain  that  another  was  selected,  no  other  person  can  object  or 
be  heard,  and  it  matters  not  whether  such  other  person  is  actuated 
by  malice  and  ill-will,  or  party  feelings,  or  a  mistaken  and  morbid 
propensity  to  interfere  with  other  people's  acts,  and  does  this 
under  what  he  calls  a  wish  that  all  things  should  be  done  strictly 
according  to  his  notions  of  law.  As  against  and  as  respects  all 
other  persons,  the  appointment  by  the  commissioners  gives  autho- 
rity de  facto  and  de  jure;  if  it  were  not  so,  the  act  of  the  commis- 
sioners and  the  reasons  of  the  commissioners  may  be  held  good  by 
one  jury  and  not  good  by  another;  and  if  not  good  by  all  juries, 
there  is  then  no  officer,  for  a  jury  cannot  appoint ;  by  a  quo  icar- 
ranto  the  one  is  put  out  and  another  put  in,  and  the  county  or 
district  is  not  without  an  officer.  The  counties  and  townships  of 
this  state  are  made  corporations  for  certain  purposes — does  the 
constitutional  provision  require  that  every  officer  of  every  corpo- 
ration shall  swear  to  support  the  constitution  of  this  common- 
wealth ?  The  laws  creating  corporations,  and  for  electing  and 
appointing  county,  township  and  corporation  officers,  prescribe 
oaths  to  be  taken  by  certain  officers,  and  are  silent  as  to  any  oath 
by  others.  Does  this  provision  include  every  thing  called  an 
officer  ?  Does  it  include  the  crier  of  the  court  ?  He  is  called  an 
officer  of  the  court.  Does  it  include  the  clerk  of  the  commission- 
ers ?  his  appointment,  like  that  of  court  cryer,  is  noticed  in  the 
Acts  of  Assembly ;  but  hitherto,  as  far  as  I  can  learn,  neither  have 
been  sworn,  nor  have  many  of  those  holding  subordinate  borough 
offices  ;  no  one  has  heard  of  a  collector  being  sworn,  though  it  may 
have  occurred  in  some  counties. 

But  it  is  not  necessary  to  decide  it,  for  we  are  all  of  opinion 


44  SUPREME  COURT  [Sunbury 

[Kingsbury  v.  Ledyard.J 

this  collector  was  collecting  a  tax  for  the  county,  and  his  acts  for 
others  and  for  the  public  are  good,  though  only  informally  ap- 
pointed. We  do  not  say  he  was  not  appointed  strictly  according 
to  law. 

Judgment  affirmed. 


Kleckner  against  Klapp. 

The  addition  of  the  word  "  surety"  to  the  name  of  one  of  several  signers  to  a 
note  does  not  change  his  character  or  liability  from  that  of  a  promisor  to  that  of 
a  guarantor. 

ERROR  to  the  Common  Pleas  of  Union  county. 

George  Kleckner  against  John  Klapp.  This  action  originated 
before  a  justice,  and  was  brought  into  court  by  appeal.  It  was 
founded  upon  the  following  agreement : 

"  Article  of  an  agreement  made  and  entered  into  the  25th  of 
March  1836,  between  George  Kleckner,  of  Hartley  township, 
Union  county,  and  state  of  Pennsylvania,  of  the  one  part,  and 
Henry  Charles,  of  the  township,  county  and  state  aforesaid,  of  the 
other  part,  witnesseth,  that  the  said  George  Kleckner  does,  by 
these  presents,  agree  to  lease  or  rent  unto  the  said  Charles  all  that 
parcel  or  tract  of  land,  together  with  the  appurtenances,  for  the 
term  of  three  years,  (if  the  said  property  is  not  sold  before  the  ex- 
piration of  said  term,)  containing  100  acres,  more  or  less,  adjoin- 
ing lands  of  Henry  Roush,  on  the  west,  Gundy  on  the  east,  to- 
gether with  all  the  ways,  woods,  water-rights.  And  the  said 
Charles  does  agree  to  cut  no  timber  more  than  is  necessary  for 
making  fences  ;  no  hay  or  straw  to  be  sold  or  given  off  the  place. 
The  said  Charles  is  to  pay  all  the  taxes  that  may  be  assessed 
against  said  property.  The  house  and  lot  occupied  by  Doughen- 
bach  is  to  be  excepted,  and  the  taxes  of  the  said  house  and  lot  the 
said  Charles  shall  be  exempted  from  paying.  For  and  in  consi- 
deration of  the  above-mentioned  property,  said  Charles  does  agree 
to  pay  the  said  Kleckner  sixty  dollars  for  the  first  year,  eighty 
dollars  for  each  of  the  other  two  years,  and  give  bail  for  the 
yearly  rent  of  the  above-mentioned  condition.  In  testimony 
whereof,  we,  the  said  parties,  have  hereunto  set  our  hands  and 
seals,  the  day  and  date  above-mentioned. 

GEORGE  KLECKNER, 

H.  CHARLES, 

JOHANNES  KLAPP,  surety." 

Witness,  CHARLES  MASON. 
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The  subscribing  witness  to  the  agreement  was  examined  as  a 
witness,  and  testified  that  when  the  agreement  was  executed,  he 
added  the  word  "  surety"  to  the  name  of  the  defendant,  with  the 
assent  and  understanding  of  all  parties  that  Klapp  was  the  secu- 
rity or  bail  mentioned  to  be  given,  in  the  agreement. 

Kleckner  had  sued  Charles,  and  failed  to  recover  the  money : 
the  proceedings  in  that  action  gave  rise  to  the  question  whether 
the  plaintiff  could  recover  in  this.  In  answer  to  a  point  put  by 
the  plaintiff,  the  court  thus  instructed  the  jury  : 

"  The  duty  of  the  creditor  to  pursue  the  goods  of  the  principal 
before  resorting  to  the  surety,  has  its  foundation  in  a  principle 
derived  from  the  civil  law,  and  prevails  when  the  principal  and 
surety  are  bound  by  separate  instruments.  When  they  are  bound 
in  the  same  instrument,  the  rule  indicated  in  this  point  would  be 
the  proper  one.  But  the  contract  in  writing  is  entirely  between 
Kleckner  and  Charles,  and  among  the  stipulations  is  one  which 
obliges  Charles  to  procure  bail  for  the  payment,  which  can  scarcely 
be  deemed  the  contract  of  Klapp.  By  signing  his  name  below, 
coupled  with  the  word  surety  annexed  to  his  name,  in  connexion 
with  the  parol  evidence  explaining  for  whom  he  was  surety,  the 
defendant  must  be  considered  as  making  himself  liable  as  a  guar- 
antor ;  and  therefore  the  plaintiff  is  not  entitled  to  recover  against 
him  unless  the  jury  believe,  that  the  plaintiff  has  previously  used 
due  diligence  in  endeavouring  to  collect  the  debt  from  Charles. 
And  whether  this  diligence  has  been  used  or  not,  is  a  fact  for  the 
jury." 

Slenker,  for  plaintiff  in  error,  cited  and  relied  upon  the  case  in 
10  Watts  258. 

Weirich  and  Jordan,  for  defendant  in  error,  argued  that  the 
defendant  must  be  characterized  by  the  nature  of  the  instrument 
to  which  he  became  a  party,  and  the  manner  in  which  he  became 
responsible.  It  is  apparent  that  it  was  not  the  design  of  the  im- 
mediate parties  to  the  instrument,  that  it  should  be  signed  by  any 
one  but  themselves  as  lessor  and  lessee ;  and  in  addition  to  this, 
it  also  appears  that  they  contemplated  an  independent  engage- 
ment by  a  third  person,  who  was  to  become  a  guarantor  for 
the  performance  of  the  lessee.  Their  mode  of  carrying  their  de- 
sign into  effect,  should  then  be  construed  by  their  manifest  inten- 
tion, as  expressed  by  the  addition  of  the  word  "surety"  to  the 
name  of  the  defendant.  3  Penn.  Rep.  18;  16  Serg.  4*  Rawle  79 ;  9 
Serg.  $  Rawle  202. 

PER  CURIAM. — This  is  exactly  the  case  of  Craddock  v.  Armor, 
in  which  such  a  marginal  annexation  to  the  name  of  one  of  the 
parties,  was  not  allowed  to  change  his  character  of  promissor  to 
that  of  a  guarantor.  Here,  it  is  true,  the  obligatory  words  of 
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the  instrument  are  strictly  applicable  to  the  principal  contractor; 
but  so  they  were  in  the  case  just  quoted,  for  the  debt  was  declared 
to  be  payable  in  "  meat  at  my  stall ;"  and  it  is  too  clear  for  a  doubt, 
that  the  parties  meant  to  join  in  the  same  engagement.  Whether 
the  promise  was  joint  or  several,  has  not  been  argued,  and  we  do 
not  at  present  decide  it. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Vaughn  against  Ferris. 

A  subsequent  parol  agreement  varying  the  terms  of  a  sealed  contract,  cannot 
be  tacked  to  it,  so  as  to  make  the  whole  a  covenant  between  the  parties. 

In  a  scire  facias  upon  a  judgment  entered  on  a  bond  conditioned  for  the  per- 
formance of  certain  things  mentioned  in  a  covenant  between  the  parties,  it  is  not 
competent  for  the  plaintiff  to  give  in  evidence  a  subsequent  parol  agreement 
between  him  and  the  defendant,  by  which  the  terms  of  the  covenant  were  altered. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

John  Vaughn,  Jr.,  against  Isaac  Ferris  and  Samuel  Ferris. 
This  was  a  scire  facias  upon  a  judgment  entered  upon  the  follow- 
ing agreement  and  bond : 

Be  it  remembered  that  on  the  21st  day  of  November  one 
thousand  eight  hundred  and  thirty-two,  it  is  agreed  between 
Samuel  Ferris,  of  the  township  of  Blakely,  county  of  Luzerne, 
and  state  of  Pennsylvania,  and  John  Vaughn,  Jr.,  of  the  town- 
ship of  Providence,  in  the  county  and  state  aforesaid,  in  manner 
and  form  following,  to  wit :  The  said  Samuel  Ferris  for  the  con- 
sideration hereinafter  mentioned,  doth  for  himself,  his  heirs,  execu- 
tors and  administrators,  covenant  with  the  said  John  Vaughn,  Jr., 
his  executors,  administrators  and  assigns,  that  he  the  said  Samuel 
Ferris,  or  his  assigns,  shall  and  will  repair  the  saw-mill,  now  one- 
third  of  which  is  owned  by  the  said  Ferris,  the  other  two-thirds 
by  Calvin  Barber,  situate  in  the  township  of  Blakely  aforesaid, 
in  complete  repair,  and  chop  down  and  saw  with  a  cross-cut  saw, 
into  logs  of  suitable  length  for  home  and  other  markets,  all  the 
pine  timber  on  the  premises  or  lot  of  land  called  the  Connor  lot, 
and  haul  said  logs  to  the  said  mill,  owned  by  said  Ferris  and  Bar- 
ber as  above-mentioned,  and  saw  in  a  complete  workman-like 
manner,  the  said  logs  into  such  boards  and  other  materials,  as 
will  best  suit  home  and  other  markets ;  dress  off  the  stub-shorts 
of  all  said  boards  or  materials,  after  being  sawed  in  said  mill,  and 
pile  each  kind  of  said  boards  and  materials  into  four  different 
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piles,  to  wit :  culling,  common,  first,  and  second  pannels,  and  pile 
each  pile  in  a  complete  manner,  and  cut  the  timber  clean  as  he 
goes,  from  the  beginning  to  the  end  of  this  contract,  and  clear  the 
said  premises  of  all  the  pine  timber,  by  the  first  day  of  April  one 
thousand  eight  hundred  and  thirty-six,  if  it  can  [not]  be  sawed  in 
said  mill  in  that  time.  In  consideration  thereof,  the  said  John 
Vaughn,  Jr.,  doth,  for  himself,  his  executors  and  administrators, 
covenant  with  the  said  Samuel  Ferris,  his  executors,  administra- 
tors and  assigns,  well  and  truly  to  pay  unto  the  said  Samuel  Fer- 
ris, his  executors,  administrators  or  assigns,  the  sum  of  twenty 
cents,  in  store  goods,  for  chopping  and  sawing  said  logs  with  a 
cross-cut  saw,  as  above-mentioned,  for  each  and  every  thousand 
feet  of  said  lumber,  sawed  in  said  mill  out  of  said  logs,  as  above- 
mentioned  ;  or  chop  and  saw  part  or  all  of  said  logs  himself,  or 
cause  it  to  be  done,  and  that  the  said  Ferris  shall  have  one  equal 
half  of  all  the  said  lumber,  after  being  sawed  and  piled  as  above- 
mentioned.  And  further,  the  said  Ferris  agrees  that  the  said 
Vaughn  may  chop  and  saw  with  a  cross-cut  saw,  all  or  any  part 
of  said  logs  as  above-mentioned,  and  that  he,  the  said  Ferris  will 
deduct  the  sum  of  twenty  cents  for  each  thousand  feet,  as  above- 
mentioned,  chopped  and  sawed  by  said  Vaughn ;  and  that  it  shall 
be  optional  with  the  said  Vaughn,  after  the  said  Ferris  has  taken 
five  hundred  logs  from  the  said  premises,  to  continue  or  discon- 
tinue these  agreements ;  and  that  he,  the  said  Ferris,  will  lease 
Barber's  part  of  said  mill,  or  agree  with  Barber  to  saw  for  him, 
the  said  Ferris,  all  the  time  he  can,  until  the  whole  be  completed 
or  discontinued ;  and  to  stock  and  drive  said  mill  until  all  of  said 
lumber  is  sawed.  And  it  is  further  agreed  that  no  part  of  said 
lumber  shall  be  disposed  of  by  either  party,  until  a  division  be 
made.  In  witness  whereof,  the  parties  above  named  have  here- 
unto set  their  hands  and  seals,  day  and  year  first  above  written. 

SAMUEL  FERRIS,          [SEAL]. 
JOHN  VAUGHN,  JR.     [SEAL]. 

Bond.  Know  all  men  by  these  presents,  that  we,  Samuel  and 
Isaac  Ferris,  of  Blakely  township,  in  the  county  of  Luzerne,  and 
state  of  Pennsylvania,  are  held  and  firmly  bound  unto  John 
Vaughn,  Jr.,  of  Providence  township,  in  the  county  and  state 
aforesaid,  in  the  sum  of  $5000  lawful  money  of  the  United  States, 
to  be  paid  to  the  said  John  Vaughn,  Jr.,  or  to  his  certain  attor- 
ney, executors,  administrators,  or  assigns,  to  which  payment  well 
-and  truly  to  be  made  and  done,  we  bind  ourselves,  heirs,  execu- 
tors, administrators,  and  every  of  them,  firmly  by  these  presents; 
sealed  with  our  seal,  dated  the  fifth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-three.  The 
condition  of  this  obligation  is  such,  that  if  the  above  bounden 
Samuel  and  Isaac  Ferris,  their  heirs,  executors,  administrators, 
or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
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paid,  unto  the  above-named  John  Vaughn,  Jr.,  or  to  his  certain 
attorney,  executors,  administrators,  or  assigns,  the  just  and  full 
sum  of  $5.50,  lawful  money  of  the  United  States,  for  each  and 
every  thousand  feet  of  lumber  the  said  Vaughn  has,  or  may  have 
at  any  time  hereafter,  at  the  said  Samuel  Ferris's  saw-mill,  in 
Blakely  township,  agreeably  to  an  agreement  between  Samuel 
Ferris  and  John  Vaughn,  Jr.,  bearing  date  the  twenty-first  of 
November,  one  thousand  eight  hundred  and  thirty-two,  as  by 
reference  to  said  agreement  will  more  fully  appear,  when  sold  or 
otherwise  disposed  of,  and  sell  or  otherwise  dispose  of  all  of  said 
lumber  which  is,  or  may  be  at  any  time  hereafter,  at  the  said 
Ferris's  mill,  in  Blakely  township,  belonging  to  the  said  Vaughn, 
agreeably  to  the  above-mentioned  agreement  of  the  twenty-first 
of  November,  one  thousand  eight  hundred  and  thirty-two,  as 
often  as  once  in  each  and  every  year,  provided  there  is  water 
sufficient  to  float  said  lumber  to  market,  without  fraud  or  further 
delay,  then  the  above  obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  virtue.  And  further,  we  do 
hereby  empower  any  attorney  of  the  Court  of  Common  Pleas  of 
Luzerne  county,  or  any  court  of  record  of  Pennsylvania,  or  else- 
where, to  appear  for  us,  and  after  one  or  more  declarations  filed 
for  the  above  penalty,  thereupon  to  confess  judgment  or  judg- 
ments against  us,  as  of  last,  next  or  any  subsequent  term,  with  re- 
lease of  all  errors. 

ISAAC  FERRIS,         [SEAL]. 

SAMUEL  FERRIS,     [SEAL]. 

After  the  agreement  and  bond  were  read  in  evidence,  the  plain- 
tiff examined  a  number  of  witnesses  as  to  the  amount  of  work 
done  by  him  under  the  contract,  and  then  offered  to  prove  that, 
after  the  bond  of  the  5th  of  February  1833  had  been  given,  Isaac  and 
Samuel  Ferris  applied  to  the  plaintiff,  or  his  agent,  for  leave  to 
make  part  of  the  lumber  on  the  Connor  tract  into  shingles ;  and 
that  it  was  agreed  they  might  do  so,  under  the  written  contracts ; 
and  that  the  logs  to  be  converted  into  shingles  should  be  measured, 
and  the  quantity  of  sawed  lumber  they  might  make,  should  be 
estimated.  Also  that  it  was  agreed  between  the  plaintiff,  by  his 
agent,  and  the  defendants,  that  part  of  the  timber  on  said  tract 
should  be  taken  to  Mott's  mill  to  be  sawed. 

The  defendants  objected  to  this  evidence ;  but  the  court  over- 
ruled the  objection,  and  sealed  a  bill  of  exceptions. 

And  the  plaintiff  further  offered  to  prove,  that  at  the  time  de- 
fendants took  possession  of  the  Connor  lot,  there  was  a  million  of 
feet  on  it  suitable  for  lumber ;  and  that  the  defendants  took  and 
used  the  whole  of  it,  under  the  contracts  in  evidence. 

The  defendants  objected  to  the  evidence;  the  objection  was 
overruled  by  the  court,  to  which  the  defendants  excepted. 
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That  part  of  the  charge  of  the  court  to  which  the  defendants 
excepted,  was  as  follows : 

"  The  claim  of  the  plaintiff  rests  upon  a  judgment  rendered 
upon  a  conditional  bond,  which  refers  to  an  article  of  agreement, 
and  by  its  reference  makes  that  article  of  agreement  a  part  of  its 
condition.  The  agreement  is  between  plaintiff  and  Samuel  Ferris ; 
and  by  it,  the  jury  will  perceive  that  the  manufactured  lumber, 
which  was  the  subject  of  it,  was  to  be  divided  into  two  equal  parts, 
one  of  which  was  to  belong  to  plaintiff  and  one  to  Samuel  Ferris. 
This  is  dated  21st  of  November  1832.  On  the  5th  of  February 
1833,  the  bond  was  given ;  and  by  its  condition  the  share  of 
the  lumber  which,  under  the  agreement,  belonged  to  Vaughn, 
was  sold  to  Isaac  and  Samuel  Ferris  for  $5.50  per  thousand. 
The  effect  of  the  bond  upon  the  agreement,  was  merely  to  trans- 
fer the  lumber,  which,  under  it,  might  belong  to  the  plaintiff, 
to  the  defendant;  and  by  the  confession  of  judgment,  to  give 
the  plaintiff  security  for  the  amount  when  it  should  be  liqui- 
dated. The  agreement  provided  that  all  the  lumber  should  be 
manufactured  at  Ferris  &  Barber's  mill,  and  that  lumber  was 
provided  for  by  the  condition  of  the  bond.  During  the  progress 
of  the  cause,  the  court  admitted  evidence  to  prove  that  the  parties, 
by  a  verbal  agreement,  made  after  the  date  of  the  bond,  had  pro- 
vided that  a  part  of  the  lumber  might  be  hauled  to  Mott's  mill, 
which  was  in  the  neighbourhood,  and  there  manufactured ;  and 
also  that  a  part  of  the  lumber,  by  the  same  agreement,  was  to  be 
made  into  shingles,  and  measured  on  the  ground ;  and  to  this 
effect,  some  evidence  has  been  adduced.  If  the  jury,  from  the 
evidence,  believe  that  such  agreement  was  made  by  the  parties, 
they  will  allow  the  plaintiff  for  the  lumber  thus  manufactured ; 
for  the  court  instruct  you,  that  it  is  such  an  immaterial  vari- 
ance in  the  mere  matter  of  the  place  of  delivery,  and  mode  of  as- 
certaining the  quantity  of  lumber,  as  will  not  deprive  the  plaintiff 
of  the  security  of  his  judgment." 

Kidder  and  Greenough,  for  plaintiff  in  error,  argued  that  the 
court  erred  in  admitting  the  evidence  of  a  parol  agreement,  for 
the  purpose  of  charging  the  defendants  in  this  action,  which  must 
be  considered  as  if  an  action  of  debt  upon  the  bond ;  and  in  charg- 
ing the  jury  that  they  should  allow  the  plaintiff  for  work  done 
under  such  agreement.  There  can  be  nothing  better  settled  than 
that  the  alteration  of  a  contract  under  seal  by  parol,  makes  it 
all  parol,  and  it  cannot  be  enforced  by  an  action  on  the  bond 
or  covenant.  3  Stark.  Ev.  1002;  5  Serg.  4*  Rawle424-,  14  Serg. 
fy  Rawle  286,  448 ;  1  Watts  36 ;  2  Watts  451 ;  6  Serg.  #  Rawle 
171,  410 ;  1  Serg.  fy  Rawle  464,  160 ;  2  Rawle  431 ;  3  Rawle  345 ; 
1  Binn.  610:  7  Serg.  $  Rawle  115;  1  Yeates  132;  10  Serg.  $ 
Rawle  339. 

n.  —  7  E 
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M'Clintock  and  Butler,  for  defendants  in  error.  By  the  recitals 
in  the  bond,  the  agreement  was  made  that  of  both  the  defendants; 
and  the  parol  evidence  did  not  tend  to  vary  the  agreement  in  any 
essential  particular,  but  merely  to  modify  it,  and  that  for  the 
benefit  of  the  defendants.  Either  party  may  waive  a  right  under 
a  written  contract,  and  the  other  party  may  give  parol  evidence 
of  such  waiver ;  and  that  was  all  that  was  done  here.  2  Penn. 
Rep.  454;  4  Serg.  $  Rawle  241. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  several  errors  assigned  in  this  court,  founded 
on  the  exceptions  taken  to  the  opinion  of  the  court  below,  may  all 
be  disposed  of  by  deciding  the  question  whether  the  parol  agree- 
ment alleged  by  the  plaintiff  below  to  have  been  made  subse- 
quently to  the  execution  of  the  bond,  can  be  considered  as  being 
incorporated  into  and  forming  a  part  of  the  condition  thereunder 
written.  For  if  it  cannot,  then  the  evidence  mentioned  in  the 
first  bill  of  exception  offered  by  the  counsel  of  the  plaintiff,  and 
admitted  by  the  court,  for  the  purpose  of  proving  the  parol  agree- 
ment, was  clearly  inadmissible,  and  ought  not  to  have  been  re- 
ceived. And,  consequently,  the  evidence  mentioned  in  the  second 
bill  of  exception  ought  not  to  have  been  received  either,  as  it 
was  admitted  for  the  purpose  of  proving  the  whole  quantity  of 
boards  and  other  materials,  which,  it  was  alleged,  the  defendants 
below  had  gotten,  as  well  under  the  written  agreement  referred 
to  in  the  condition  of  the  bond  as  the  parol  agreement,  without 
proposing  to  distinguish  or  show  how  much  was  obtained  sepa- 
rately under  either  of  the  agreements.  In  a  suit,  however,  against 
Isaac  Ferris  for  a  breach  of  the  subsequent  parol  agreement, 
which,  from  the  evidence  given,  it  would  seem  he,  in  conjunc- 
tion with  Newton  Smith,  and  perhaps  with  John  Malone  and 
John  Dale,  but  not  with  Samuel  Ferris,  as  it  appears  to  me,  made 
with  the  plaintiff  below,  the  evidence  mentioned  in  the  second 
bill  of  exception,  though  of  a  very  vague  and  uncertain  charac- 
ter, would  have  been  admissible  as  to  the  quantity  of  lumber, 
which  the  timber  growing  on  the  west  side  of  the  road  would 
have  made,  because  Isaac,  if  the  evidence  be  true,  not  only  kept 
no  account  himself  of  the  timber  brought  to  Mott's  mill  and  sawed 
from  that  side  of  the  road,  but  actually  destroyed  one  which  his 
sawyer  had  commenced  keeping,  and  forbade  him  to  keep  any. 
Although  the  bond  in  this  case  and  the  judgment  entered  upon 
it,  in  favour  of  the  plaintiff  below,  against  the  defendants,  was  for 
a  certain  sum  of  money,  yet  from  the  terms  of  its  condition  it  was 
perfectly  uncertain  what  the  amount  would  be,  which  the  defend- 
ants would  ultimately  become  liable  to  pay  under  it.  In  order, 
therefore,  to  ascertain  the  sum  of  money  which  the  defendants, 
according  to  the  tenor  of  the  bond  and  its  condition,  had  rendered 
themselves  liable  to  pay  to  the  plaintiff,  it  became  necessary  to 
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sue  out  upon  the  judgment,  the  writ  of  scire  facias,  which  is  now 
before  us.  The  writ  of  scire  facias  does  not  set  out  the  condition 
of  the  bond  and  show  now  much  lumber  belonging  to  the  plaintiff 
was  received  and  taken  by  the  defendants  under  it ;  nor  does  any 
declaration  appear  to  have  been  filed  by  the  plaintiff  below  for  the 
like  purpose.  But  notwithstanding  this  has  been  omitted,  we  are 
to  look  at  the  case  and  pass  upon  it  as  if  a  declaration  had  been 
filed  by  the  plaintiff,  reciting  the  condition  of  the  bond  upon 
which  the  judgment  was  entered,  stating  the  amount  of  the  lum- 
ber received  by  the  defendants  under  it,  and  showing  their  liabil- 
ity to  pay  for  the  same  according  to  the  tenor  and  effect  of  the 
condition.  If  the  plaintiff,  in  drawing  his  declaration,  had  recited 
the  condition,  as  it  was  written  at  the  time  of  the  execution  of 
the  bond,  it  is  quite  clear,  I  apprehend,  that  he  could  not  have 
claimed  to  charge  the  defendants  with  lumber  gotten  by  them  under 
the  subsequent  parol  agreement,  to  which  the  condition  of  the 
bond  has  no  reference  whatever,  and  indeed  could  not  possi- 
bly have,  as  it  was  not  in  existence  at  the  time  of  the  execution 
of  the  bond,  nor  even  thought  of  by  them.  The  rule  that  the 
allegata  and  probata  must  agree,  would  have  precluded  the  ad- 
mission of  evidence  to  establish  such  a  charge.  But  suppose,  in 
order  to  avoid  the  operation  of  this  rule,  the  plaintiff  had  intro- 
duced into  his  declaration  the  parol  agreement  as  having  been 
made  a  part  of  the  condition  of  the  bond,  by  a  subsequent  parol 
agreement  entered  into  for  that  purpose  between  the  parties. 
This  would  have  militated  against  another  rule,  that  an  agree- 
ment cannot  be  partly  in  writing  under  seal  of  the  parties  and 
partly  in  parol.  A  subsequent  parol  agreement  cannot  be  tacked 
to  a  prior  agreement  under  seal,  between  the  same  parties,  so  as 
to  make  the  two  agreements  one  entire  agreement  under  seal. 
But  a  prior  agreement  under  seal  may  be  referred  to  by  a  subse- 
quent parol  agreement,  and  made  a  part  of  it,  so  that  both  shall 
form  but  one  entire  parol  agreement.  This  doctrine  was  recog- 
nised in  Vicary  v.  Moore,  (2  Watts  451),  and  ruled  that  case  in 
favour  of  the  plaintiff  in  error,  by  reversing  the  judgment  rendered 
against  him,  as  the  defendant  in  the  court  below,  which  the  plain- 
tiff there  recovered  in  an  action  of  covenant  for  the  breach  of  an 
agreement,  made  first  in  writing  between  the  parties  under  their 
hands  and  seals,  but  subsequently  altered  in  some  respects  by  a 
parol  agreement.  The  bond  and  the  judgment  entered  upon  it  in 
this  case,  were  given  for  the  purpose  of  securing  to  the  plaintiff 
the  payment  of  the  price  of  all  the  lumber  which  he  had  or  should 
thereafter  have  at  the  saw-mill  of  Samuel  Ferris,  one  of  the  de- 
fendants, under  an  agreement  in  writing  therein  referred  to,  all 
which  lumber  the  plaintiff  had  sold  to  the  defendants  at  the  price 
mentioned  in  the  condition  of  the  bond,  to  be  taken  by  them  at 
said  saw-mill.  This  is  certainly  and  clearly  all  the  lumber  that 
is  embraced  within  the  condition  of  the  bond ;  and  it  is  equally 
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certain,  that  the  bond  or  its  condition  contains  no  provision,  that 
any  other  lumber  than  that  which  had  or  should  be  sawed  at  Ferris's 
mill  for  the  plaintiff  under  the  agreement  therein  mentioned  should 
by  any  future  agreement  of  the  parties  be  superadded.  Without 
some  such  provision  at  least,  I  apprehend,  that  the  bond  could 
never  be  considered  as  forfeited  by  reason  of  the  non-performance 
of  a  subsequent  parol  agreement,  that  the  condition  of  it  should 
extend  to  lumber  which  the  plaintiff  had  at  the  time  of  mak- 
ing such  subsequent  parol  agreement,  or  might  thereafter  have 
sawed  at  Mott's  saw-mill  under  a  different  agreement  from  that 
mentioned  in  the  condition  of  the  bond,  and  to  be  taken  by  the 
defendants  as  purchasers  of  it  at  this  last  mill  instead  of  Ferris's 
mill.  If  a  mortgage  had  been  given  in  this  case  instead  of  the 
judgment  bond,  it  would  scarcely  be  pretended,  as  it  appears  to 
me,  that  it  could,  by  a  subsequent  parol  agreement  made  between 
the  parties,  be  extended  so  as  to  cover  and  secure  the  payment  of 
other  lumber  than  that  mentioned  in  the  mortgage;  yet  there 
seems  to  be  no  reason  for  making  a  distinction  between  the  two 
cases.  For  I  take  it  to  be  the  settled  rule  upon  this  subject,  that 
no  money  can  be  recovered  under  the  penalty  of  a  bond,  or  a 
judgment  obtained  for  the  penalty  of  it,  excepting  it  be  assessed 
or  allowed  as  damages  or  a  compensation  on  account  of  a  breach  of 
the  condition  as  it  is  written.  The  penalty  is  only  considered  a 
security  for  the  payment  of  whatever  loss  or  damage  may  actually 
arise  and  accrue  to  the  obligee,  from  the  non-performance  or  non- 
observance,  by  the  obligor,  of  something  clearly  mentioned  or  re- 
ferred to  in  the  condition;  and  not  for  loss  or  damage  growing  out 
of  subsequent  agreements  or  transactions  between  the  parties,  to 
which  they  could  have  had  no  possible  reference,  as  they  did  not 
exist  either  in  fact  or  in  the  contemplation  of  the  parties  at  the 
time.  We  therefore  think  that  the  court  below  erred  in  admit- 
ting evidence  for  the  purpose  of  establishing  the  subsequent  parol 
agreement ;  and  in  directing  the  jury  that  such  agreement,  if 
proved,  came  fairly  within  the  condition  of  the  bond,  or,  at  least, 
was  not  such  a  material  alteration  of  the  agreement  mentioned 
and  referred  to  in  the  condition  of  the  bond,  as  would  preclude 
the  defendants  from  being  liable  to  pay  for  all  the  lumber  and 
shingles  obtained  under  it,  and  from  being  liable  to  an  execution 
to  be  awarded  against  them  for  the  amount  thereof,  whatever  the 
jury  should  find  it  to  be,  in  the  scire  facias  upon  the  judgment. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Preston  against  Finney. 

An  action  upon  a  written  contract  to  recover  the  price  of  certain  labour  and 
services  performed,  will  not  be  defeated  by  proof  that  the  plaintiff  failed  in  some 
slight  particulars  in  his  performance,  if  it  appear  that  he  acted  with  a  bona 
fide  intention  of  fulfilling  his  whole  contract,  and  the  other  contracting  party  re- 
ceived the  fruit  of  his  labour  as  performed. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

Nathan  N.  Finney  and  others  against  Mark  Preston.  This 
was  an  action  on  the  case,  in  which  the  plaintiffs  declared  upon  a 
written  contract  by  which  they  agreed  to  cut,  haul,  and  deliver 
to  the  defendant,  1000  white  pine  saw  logs,  of  a  specified  size, 
and  within  a  particular  time,  to  wit,  by  the  15th  of  March; 
for  which  the  defendant  agreed  to  pay  them  $450  —  one-half 
thereof  as  the  work  progressed,  and  the  other  half  on  the  1st  of 
June  thereafter. 

The  plaintiffs  gave  in  evidence  the  agreement,  and  then  proved 
by  witnesses  that  they  had  delivered  950  logs  according  to  their 
contract. 

The  defendant  then  gave  evidence  of  payments  on  account 
made  in  December,  January,  February,  April,  and  May,  follow- 
ing the  date  of  the  contract,  amounting  to  8222.22,  and  then 
gave  some  evidence  tending  to  show  that  the  logs  were  not  deli- 
vered at  the  place,  and  of  the  quality  stipulated,  and  requested 
the  court  to  charge  the  jury  that  the  plaintiffs  were  not  entitled 
to  recover  unless  they  had  performed  their  whole  contract  accord- 
ing to  its  terms.  On  that  subject,  the  court  below  thus  instructed 
the  jury : 

CONYNGHAM,  President. — We  further  say  to  you,  this  contract 
is  for  the  delivery  of  the  logs  by  the  15th  of  March,  with  pay- 
ment to  be  made  for  the  whole  by  the  1st  of  June.  After  the 
15th  of  March,  the  contract  on  the  part  of  the  plaintiffs,  if  the 
whole  quantity  had  not  been  previously  delivered,  no  longer 
remained  capable  of  being  fulfilled,  or  within  their  power  to  per- 
form: they  could  no  longer  comply  with  the  stipulated  provisions 
of  the  contract  to  deliver  the  logs  by  the  specified  time,  and  the 
defendant  might,  if  he  had  pleased,  have  rescinded  the  whole 
contract,  and  refused  to  receive  or  keep  any  of  the  logs,  and  then 
might  have  looked  to  the  plaintiffs  for  damages  for  non-fulfilment 
of  their  contract.  But  if  the  defendant,  instead  of  taking  this 
course,  did  receive  a  portion  of  these  logs  (and  it  would  seem  from 
the  testimony  he  did  receive  at  any  rate  a  large  portion  of  the 
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1000)  and  retain  and  convert  this  portion  to  his  own  use,  the 
plaintiffs  may,  under  the  declaration  filed  in  this  case,  recover  the 
apportioned  value  of  the  cutting  and  delivery  of  the  number  of 
logs  so  received  and  retained  by  defendant,  with  interest  from  the 
time  payment  should  have  been  made ;  first  deducting  therefrom 
the  payments  made,  and  any  damage  which  the  defendant  may  be 
entitled  to  claim  against  them  for  the  breach  of  the  contract,  in 
not  delivering  the  stipulated  quantity,  or  as  to  quality,  time, 
place,  and  manner  of  cutting  and  running,  as  we  have  herein 
before  stated  to  you. 

To  which  charge  so  delivered  the  defendant  excepted. 

Verdict  for  the  plaintiffs  for  $222,  on  which  judgment  was 
entered. 

Waikins  and  Case,  for  plaintiff  in  error.  The  plaintiffs  below 
declared  upon  an  entire  contract,  and  alleged  performance  on 
their  part,  which  they  were  bound  to  prove.  The  delivery  of 
the  whole  number  of  logs  was  a  condition  precedent  to  the  right 
to  demand  the  money  from  the  defendant ;  and,  unless  they  have 
shown  an  entire  performance,  they  cannot  recover  for  less.  2 
Pick.  267 ;  2  Mass.  147 ;  10  Johns.  203 ;  12  Johns.  165  ;  13  Johns. 
94;  19  Johns.  340;  4  Wend.  604;  2  Penn.  Rep.  454 ;  3  Penn. 
Rep.  445. 

Elwell  and  Williston,  contra,  admitted  the  general  principle, 
that  when  a  contract  is  entire  and  not  susceptible  of  division, 
there  must  be  a  performance  in  order  to  entitle  the  party  to 
an  action  upon  it.  But  this  is  not  applicable  to  the  facts  of  this 
case.  The  want  of  performance  was  entirely  accidental ;  it  was 
not  a  wilful  refusal  of  the  plaintiff  to  perform ;  it  could  make  little 
difference  to  the  defendant  whether  he  received  950  or  1000  logs: 
and  he  was  satisfied  to  receive  them,  and  used  them  after  the  time 
when  the  contract  was  to  be  completed ;  thereby  signifying  to  the 
plaintiff  his  satisfaction  with  the  manner  in  which  he  performed 
his  contract.  If  he  had  been  dissatisfied,  he  should  have  given 
the  plaintiff  notice  that  he  had  rescinded  the  contract,  and 
refused  to  receive  the  logs  after  the  time ;  but  he  cannot  derive  all 
the  benefit  of  the  contract,  and  then  refuse  to  pay  anything 
because  a  very  small  part  of  it  remains  to  be  performed.  1  Com. 
Dig.  225,  Action  F,  2;  17  Eng.  Com.  Law  401 ;  10  Johns.  26;  7 
Pick.  181 ;  12  Serg.  $  Rawle  275. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  error  complained  of  in  the  charge  of  the 
court  is,  in  instructing  the  jury  that  the  plaintiffs  might  recover 
the  apportioned  value  of  the  number  of  logs  delivered,  deducting 
therefrom  the  damage  sustained  by  the  defendant,  in  not  deliver- 
ing strictly  according  to  the  contract.  The  defendant  contends 
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that  the  contract  being  entire,  it  was  incumbent  on  the  plaintiffs 
to  show  a  performance  of  all  that  was  stipulated  on  their  part  to 
be  performed,  and  on  failure  so  to  do,  they  are  not  entitled  to  re- 
cover any  thing.  The  law  would  undoubtedly  be  so  as  a  general 
rule,  but  there  are  exceptions.  By  this  contract  the  whole  number 
of  logs  were  to  be  delivered  by  the  15th  of  March,  and  it  was 
the  duty  of  the  plaintiffs  to  deliver  them  by  that  time ;  but  if  the 
defendant,  as  seems  to  have  been  the  case,  went  on  under  the  con- 
tract afterwards,  paying  money,  and  receiving  and  using  logs  de- 
livered, it  is  too  late  now  to  object.  He  must  be  considered  as 
having  waived  the  performance  by  the  plaintiffs  at  the  exact  time 
stipulated ;  and  the  contract  is  to  be  treated  as  still  subsisting  in 
other  respects.  Shaw  v.  The  Turnpike  Company,  (3  Penn.  Rep. 
445). 

If  this  be  so,  then  the  defendant  says  it  was  the  duty  of  the 
plaintiffs  to  fulfil  the  contract  in  all  other  respects,  and  to  have 
gone  on  and  delivered  the  whole  1000  logs  according  to  its  terms ; 
whereas  the  plaintiffs  cut  and  delivered  only  about  940  or  950 
logs.  But  in  a  question  of  this  kind  it  is  necessary  to  distinguish. 
Should  a  party  stipulate  for  the  performance  of  an  entire  service 
or  contract,  and  then  having  but  part  performed  it,  voluntarily 
abandon  the  service,  or  leave  the  work  unfinished  or  in  such  a 
state  as  to  be  useless,  he  could  not  claim  to  recover  anything. 
So,  if  he  obstinately  and  perversely  refuses  to  go  on  and  com- 
plete it  when  it  is  in  his  power,  and  when  the  other  party  re- 
quests it  and  offers  to  pay  for  it,  as  was  the  case  in  Shaw  v.  The 
Turnpike  Company,  (3  Penn.  Rep.  445).  But  suppose  the  party 
acting  honestly,  and  with  a  bona  fide  intention  of  fulfilling  the 
contract,  perform  it  substantially,  but  fails  in  some  comparatively 
slight  particulars,  ought  the  other  party  to  hold  and  enjoy  the 
fruits  of  his  labour  and  money,  and  time,  without  paying  a  fair 
compensation  according  to  the  contract,  receiving  credit  for  what- 
ever loss  or  damage  he  may  have  sustained  by  these  deviations  ? 
We  think  not.  In  those  cases  where  the  law  allows  the  party  to 
recover  on  a  quantum  meruit,  or  quantum  valebat,  where  there  is  a 
special  contract,  this  is  the  principle  which  applies.  The  party  is 
allowed  to  recover,  says  Parker,  C.  J.,  in  Hayward  v.  Leonard, 
(7  Pick.  187),  in  those  cases  only  in  which  there  is  an  honest  in- 
tention to  go  by  the  contract,  and  a  substantive  execution  of  it, 
but  some  comparatively  slight  deviations  as  to  some  particulars 
provided  for.  Cases  of  fraud  or  gross  negligence  may  be  excep- 
tions. 

Now  that  may  have  been  the  case  here,  although  by  the  omis- 
sion of  the  plaintiff  in  error  to  return  the  evidence  with  the  record, 
we  cannot  positively  say  so.  It  is  sufficient,  however,  that  the 
evidence  so  far  as  stated,  justifies  us  in  presuming  it  may  have 
been  the  case,  and  it  is  so  alleged  by  the  defendants  in  error  to  have 
appeared.  The  contract  was  a  very  precise  one ;  it  specified  not 
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only  the  number  of  logs  and  time  of  delivery,  but  the  mode  of 
cutting,  and  quality  of  them,  the  width  to  be  not  less  than  thirteen 
inches  at  the  top  end,  and  the  smallest  logs  not  to  be  crooked,  to 
be  sixteen  feet  long,  and  not  to  be  split  in  getting  them  down  the 
hill.  If  the  plaintiffs  really  and  bona  fide  endeavoured  to  fulfil 
the  contract,  and  thought  they  had,  but  from  accident  or  other- 
wise, some  did  not  measure  to  the  width  provided  for,  and  were 
rejected  as  defective  too  late  in  the  season  to  supply  them,  and 
the  deficiency  was  no  more  than  a  small  proportion  of  the  number 
stipulated,  the  rule  laid  down  by  the  court  would  be  a  correct 
one,  and  it  would  be  doing  injustice  for  us  to  say  it  was  not  true 
as  an  abstract  principle  in  all  cases,  without  referring  to  the 
circumstances  of  each  particular  case.  For  these  reasons  we 
think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Rank  against  Hill. 

The  remedy  to  recover  the  amount  of  an  award  at  common  law,  is  upon  the 
award,  and  not  upon  the  submission ;  the  Act  of  Limitations  is  therefore  no  bar 
to  the  action. 

ERROR  to  the  Common  Pleas  of  Union  county. 

Sidney  Hill  against  Adam  Rank.  This  was  an  action  of  debt. 
The  plaintiff  in  her  declaration  set  out  a  parol  submission,  and 
the  following  award  as  the  foundation  of  her  action : 

Whereas,  certain  unsettled  accounts  existing  between  Sidney 
Hill  and  Adam  Rank,  have  by  their  amicable  agreement  been 
referred  to  the  award  and  determination  of  Jacob  Slenker,  Jr., 
and.  James  Miller,  indifferently  chosen  and  agreed  upon  by  the 
said  Sidney  Hill  and  Adam  Rank,  to  calculate,  settle  and  adjust 
the  same.  We,  the  said  Jacob  Slenker  and  James  Miller,  after 
having  heard  the  said  parties,  their  reasons  and  allegations,  pro- 
ceeded to  the  examination  and  calculation  of  such  accounts  as 
were  laid  before  us ;  and  after  a  full  and  careful  examination  of 
the  same,  do  find  the  said  Adam  Rank  indebted  to  the  said  Sidney 
Hill,  the  sum  of  $139.83. 

Witness  our  hands  this  22d  of  February,  A.  D.  1834. 

JACOB  SLENKER,  JR. 
JAMES  MILLER. 

The  defendant  pleaded  non  assumpsit,  non  assumpsit  infra  sex 
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annos,  no  submission,  no  award,  payment  with  leave  to  set-off,  to 
all  which  the  plaintiff  replied. 

The  court  below  (Lewis,  President,)  referred  all  the  issues  of 
fact  to  the  jury,  and  directed  them  to  find  the  amount  due  to  the 
plaintiff,  without  regard  to  the  plea  of  non  assumpsit  infra  sex 
annos,  with  regard  to  which  there  was  no  evidence  given  by  the 
plaintiff.  The  jury  found  for  the  plaintiff  $139.83  debt,  and  $58.65 
damages.  Upon  which  the  defendant  moved  that  judgment  be 
entered  for  him,  upon  the  plea  of  the  Statute  of  Limitations. 
Upon  argument  the  court  overruled  the  motion,  and  rendered  a 
judgment  upon  the  verdict. 

Miller,  for  plaintiff  in  error.  The  Statute  of  Limitations  is  a 
beneficial  one,  and  should  be  applied  whenever  by  its  reasonable 
construction  it  is  applicable.  This  award  is  not  under  seal ;  the 
submission  was  by  parol,  and  both  are  founded  upon  a  "  contract;" 
the  statute,  therefore,  bars  a  recovery.  5  Johns.  132;  11  Johns. 
668;  13  Serg.  fy  Rawle  395.  There  was  no  proof  of  demand,  and 
therefore  the  recovery  of  interest  as  damages  was  wrong.  1  Sound, 
on  PL  and  Ev.  186  ;  3  Camp.  468. 

Linn,  for  defendant  in  error,  cited  and  relied  upon  the  case  of 
Hodsden  v.  Harridge,  (2  Saund.  61),  as  having  settled  the  question 
as  to  the  Statute  of  Limitations.  4  Bac.  Jib.  472 ;  13  Serg.  &  Rawle 
400;  11  Law  Lib.  209;  7  Com.  Dig.  415;  Lev.  273;  1  Sid.  415; 
1  Law  Lib.  92 ;  4  Johns.  279 ;  7  Wend.  241 ;  1  Cow.  316  ;  1  Saund. 
37  ;  1  Mason  288,  243 ;  2  Randolph  303  ;  2  Saund.  62,  note  4. 

Both  parties  are  bound  to  take  notice  of  an  award ;  there  is  no 
necessity  therefore  of  notice  by  one  to  the  other. 

PER  CURIAM. — An  award  at  common  law  seems  to  be  consid- 
ered rather  as  a  judgment  than  as  an  agreement  of  the  parties 
made  through  the  authorized  agency  of  others.  Yet  one  would 
suppose  the  submission  to  be  an  engagement  to  abide  by  what  the 
arbitrator  should  direct,  and  a  promise  to  perform  it.  The  reme- 
dy, however,  in  a  case  like  this,  is  not  on  the  submission  but  on 
the  award.  Still  an  award  so  far  differs  from  a  judgment  that  it 
transfers  no  property  and  binds  no  right,  as  was  held  in  Hunter 
v.  Rice,  (15  East  100),  though  it  has  been  held  in  Morris  v.  Ros- 
ser,  (3  East  11),  that  the  ascertainment  of  a  right  of  property  by  an 
arbitrator  pursuant  to  the  submission,  will  conclude  the  parties. 
But  that  an  action  of  debt  lies  on  an  award  for  a  sum  of  money, 
and  not  on  the  submission,  except  for  the  performance  of  a  col- 
lateral act,  led  to  the  conclusion  that  a  debt  created  by  award  is 
not  grounded  on  any  lending  or  contract ;  consequently  that  an 
award  upon  even  a  parol  submission  is  not  to  be  barred  by  the 
Statute  of  Limitations ;  and  however  doubtful  this  might  have 
been  on  principle,  it  is  too  firmly  established  by  Hodsden  v.  Har- 
ii.  — 8 
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ridge,  (2  Saund.  R.  64  b)  to  be  questioned.  It  would  seem,  there- 
fore, the  action  in  this  case  was  not  barred ;  and  the  other  errors 
are  either  not  pressed  or  not  maintained. 

Judgment  affirmed. 


Rice  against  Foster. 

An  appeal  from  an  award  of  arbitrators  by  one  of  two  defendants,  will  not  be 
considered  an  appeal  by  both  unless  such  distinctly  appears  to  have  been  the 
intention  of  the  party  appealing. 

ERROR  to  the  Common  Pleas  of  Tioga  county. 

Amos  Foster  against  Tyrus  Rice  and  Solomon  J.  Rice.  This 
cause  was  referred  to  arbitrators,  who  made  an  award  in  favour 
of  the  plaintiff  for  $243,  from  which  an  appeal  was  entered  by 
Solomon  J.  Rice,  who  took  the  oath  required  by  law,  and  entered 
into  recognizance  with  Clark  W.  Bailey  as  his  security.  The 
only  question  was,  whether  this  should  be  considered  an  appeal 
for  both. 

CONYNGHAM,  President,  was  of  opinion  that  the  appeal  was  by 
the  one  defendant,  and  ruled  the  cause  accordingly. 

White  and  Maynard,  for  plaintiff  in  error,  cited  9  Watts  72. 
Williston,  for  defendant  in  error. 

SERGEANT,  J. — The  ground  taken  by  the  plaintiff,  that  the  ap- 
peal is  to  be  considered  as  made  by  Solomon  J.  Rice  alone,  seems 
to  be  the  true  one.  It  would  be  incumbent  on  the  defendant  alleg- 
ing that  the  appeal  was  by  both,  to  make  that  out  clearly,  in  order 
to  avail  himself  of  an  objection  suggested  by  himself  alone.  If 
the  proceedings  were  in  this  respect  equivocal,  it  would  be  the 
duty  of  the  court  to  construe  them  so  as  to  support  the  judgment, 
in  the  absence  of  any  complaint  by  Tyrus,  and  of  any  interfer- 
ence or  concern  in  the  suit  by  him  since  the  award  was  made. 
But  the  paper  containing  the  oath  for  the  appeal  was  by  Solomon 
alone ;  for  the  paper  is  headed  "  appeal  from  award  of  arbitra- 
tors by  defendant,"  in  the  singular  number ;  and  the  oath  is  by 
Solomon  alone,  and  Tyrus  is  no  party  to  the  recognizance,  or  any 
subsequent  proceeding.  There  is  nothing  to  bind  him  to  the  ap- 
peal, or  render  him  a  party  to  it,  if  he  should  choose  to  disavow 
it,  and  should  refuse  to  be  considered  as  a  party  to  the  verdict 
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and  judgment  that  might  be  rendered  upon  it.     He  must  be  con- 
sidered as  having  been  content  with  the  award  as  it  stood. 

We,  therefore,  think  the  appeal  is  to  be  treated  as  having  been 
made  by  Solomon  alone. 

Judgment  affirmed. 


Reichly  against  Maclay. 

A  notice  to  a  stake-holder  not  to  pay  over  money  deposited  in  his  hands  upon 
an  illegal  wager,  must  come  from  the  owner  of  the  money ;  a  notice  from  the 
person  who  made  the  bet  and  deposited  the  money  on  behalf  of  the  owner,  is 
ineffectual  to  enable  the  owner  to  recover  it  back. 

ERROR  to  the  Common  Pleas  of  Union  county. 

Robert  P.  Maclay  against  Jacob  Reichly.  This  was  an  action 
to  recover  the  sum  of  $150,  part  of  a  bet  made  by  Michael  Kleck- 
ner  with  Jacob  Reichly,  on  the  result  of  the  election.  $300  were 
deposited  by  each  party  in  the  hands  of  Samuel  Aurand,  as  the 
stake-holder.  After  the  election,  and  while  the  money  was  yet  in 
the  hands  of  the  stake-holder,  Kleckner  gave  him  this  notice : 

"  Mr.  Samuel  Aurand.  Sir — I  inform  you  not  to  give  up  the 
$300  which  I  bet  with  Jacob  Reichly  some  time  ago ;  the  men 
who  own  the  greater  part  of  the  money  gave  me  the  same  notice 
yesterday. 

(Signed)         MICHAEL  KLECKNER." 

Aurand,  however,  paid  over  the  money  to  Reichly,  and  took  his 
refunding  receipt  and  indemnity.  Kleckner  then  brought  suit 
against  Reichly ;  to  which  defence  was  made,  and  the  plaintiff 
recovered  only  SI  14,  being  the  amount  which  he  had  in  the  bet. 
After  which,  Robert  P.  Maclay  brought  this  suit  to  recover  8150, 
the  amount  which  he  had  in  it.  The  court  below  was  of  opinion, 
and  so  instructed  the  jury,  that  the  notice  of  Kleckner  to  the  stake- 
holder was  as  efficient  for  the  purpose  of  the  plaintiff,  in  the  pre- 
sent action,  as  if  given  by  himself.  This  was  the  subject  of  the 
assignment  of  error. 

Donnell,  for  plaintiff  in  error,  argued  that  notice  to  the  stake- 
holder was  essential  to  the  plaintiff's  right  of  action;  and  he  was 
not  bound  to  regard  the  notice  of  any  one  but  him  who  had  the 
right  to  the  money. 

Jordan,  for  defendant  in  error. 
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PER  CURIAM. — The  stake-holder  was  bound  to  regard  no  notice 
which  did  not  proceed  directly  from  the  owner  of  the  money;  and 
Kleckner  admitted  that  he  himself  was  entitled  only  to  a  part  of 
it,  which  he  subsequently  recovered.  He  could  not  maintain  an 
action  for  any  other  part  of  it,  and  he  was  incompetent  to  take 
any  step  in  regard  to  it.  How  then  could  the  stake-holder  tell 
whether  the  true  owner  did  not  mean  to  let  his  part  of  the  stake 
be  paid  over  to  the  winner  ?  It  might  naturally  be  supposed  that 
if  he  did  not  intend  to  do  so,  he  would  have  given  notice  to  the 
stake-holder  himself,  rather  than  to  his  own  partner  in  the  bet. 
All  should  be  open  and  explicit  in  such  a  case.  No  names  should 
be  withheld,  nor  anything  omitted  to  show  the  stake-holder  exactly 
what  was  intended ;  and  thus  to  relieve  him  from  all  embarrass- 
ment. For  the  want  of  this,  he  was  justifiable  in  paying  over  the 
money. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Myers  against  The  Commonwealth. 

The  Act  of  the  14th  of  June  1836,  which  provides  a  remedy  upon  the  official 
bond  of  a  sheriff,  is  not  applicable  to  bonds  which  bear  date  prior  to  the  passage 
of  that  Act;  they  must  be  sued  according  to  the  provisions  of  the  Act  of  the  28th 
of  March  1803,  whereby  the  plaintiff  recovers  alone  the  amount  of  damage  which 
he  has  sustained  by  the  official  misconduct  of  the  officer. 

But  if,  in  such  case,  a  general  judgment  be  rendered  for  the  plaintiff,  the  Su- 
preme Court  will  direct  such  judgment  to  be  rendered  on  the  verdict,  as  the  court 
below  should  have  done. 

The  issuing  of  an  alias  fieri  facias  by  the  plaintiff  upon  his  judgment,  will  not 
release  the  sheriff  from  a  liability  which  he  had  incurred  upon  the  fieri  facias. 

If  a  sheriff,  by  reason  of  neglect  of  duty,  become  liable  for  the  amount  of  a 
fieri  facias,  a  subsequent  rule  granted  by  the  court,  to  show  cause  why  the  judg- 
ment upon  which  it  issued  should  not  be  opened,  and  the  defendant  let  into  a 
defence,  will  not  release  the  sheriff  from  such  liability. 

ERROR  to  the  Common  Pleas  of  Luzerne  county. 

The  Commonwealth,  for  the  use  of  William  Swetland  &  Co., 
against  Thomas  Myers  and  others.  This  was  an  action  of  debt, 
upon  the  official  bond  of  Thomas  Myers,  sheriff  of  Luzerne 
county. 

The  plaintiffs  assigned  for  a  breach  of  the  bond,  in  substance, 
that  they  obtained  a  judgment  on  the  9th  of  July  1838,  against 
Powers  &  M'Kennan,  for  $323.76,  which  had  been  reduced  by 
payments  to  $73.76,  for  which  they  issued  a  fieri  facias,  and  put 
it  into  the  hands  of  the  said  Myers,  as  sheriff,  on  the  same  9th  of 
July  1838,  with  directions  to  levy  on  certain  personal  property 
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specified,  which  was  of  sufficient  value  to  pay  the  amount ;  that 
the  said  Myers  refused  and  neglected  to  levy  on  the  personal  pro- 
perty of  the  defendants,  by  which  they,  the  said  Swetland  &  Co., 
lost  their  debt. 

The  plaintiffs  gave  in  evidence  the  official  bond  of  the  defend- 
ant, dated  the  20th  of  October  1835,  in  the  penalty  of  $15,000, 
and  in  common  form ;  and  then  offered  in  evidence  the  judgment 
of  William  Swetland  &  Co.  against  Powers  &  M'Kennan,  "  for 
$320.68,  on  which  is  due  and  unpaid  $73.76,  with  interest  and 
costs." 

The  defendant  objected  to  the  evidence,  but  the  court  overruled 
the  objection,  and  sealed  a  bill  of  exception. 

The  plaintiff  then  gave  in  evidence  the  fieri  facias,  issued  the 
9th  of  July  1838,  and  called  as  a  witness, 

Daniel  Vauscoy  sworn.  I  got  a  writ  from  the  prothonotary's 
office  for  Swetland.  Gave  it  to  Hitchcock.  Told  him  that  Swet- 
land wished  me  to  hand  it  to  him,  and  wished  him  to  go  out  and 
make  a  levy.  That  he  must  levy  the  first  time  he  went  out. 
Don't  remember  the  day.  'T  was  the  same  day  writ  issued. 
Hitchcock  was  acting  as  a  deputy  sheriff.  Powers  <fe  M'Kennan 
were  contractors  on  the  rail-road.  I  think  Hitchcock  asked  me 
if  they  had  property,  and  I  told  him  there  were  horses  and  carts. 
There  was  personal  property  enough  to  have  levied  this  writ. 
Saw  Hitchcock  afterwards.  He  said  he  had  been  out.  I  went 
out  within  four  or  five  days.  At  that  time  Powers  &  M'Kennan 
had  property  enough  in  their  possession  to  have  paid  this  debt. 
Hitchcock  said  they  had  promised  to  come  in  the  next  week  and 
fix  it,  and  he  hadn't  therefore  levied. 

The  defendant  then  called 

Platt  Hitchcock  sworn.  I  recollect  Vauscoy  called  at  the  office, 
and  notified  Sheriff  Myers  that  a  writ  was  making  out ;  and  I 
think  he  brought  it  to  the  office.  He  said  Mr  Swetland  directed 
him  to  say  to  the  sheriff,  that  he  wanted  the  money  collected.  I 
asked  if  the  defendants  had  property,  and  he  said  they  had.  Told 
him  it  would  be  impossible  to  go  out  that  day.  Went  out  next 
day.  Took  execution  for  $73  and  some  cents  along.  Went  to 
section  of  Powers  &  M'Kennan.  Found  one  of  them.  He  was 
very  drunk.  Made  known  my  business,  but  could  get  nothing 
from  him.  Went  with  him  to  their  shanty.  I  did  not  do  any- 
thing with  the  execution.  I  received  from  the  judge  a  written 
stay  of  execution.  It  was  in  pursuance  of  that  I  stopped  pro- 
ceedings upon  the  writ.  I  told  Vauscoy,  I  am  a  stranger  to 
Powers  &  M'Kennan,  and  don't  know  what  property  they  have. 
He  said,  if  they  refuse  to  pay  or  turn  out  property,  let  us  know, 
and  we  will  turn  out  property.  I  saw  Mr  Swetland  soon  after 
this.  I  told  him  all  I  had  done.  He  appeared  perfectly  satisfied. 
I  told  him  they  had  agreed  to  come  in  and  settle  the  execution. 
Told  him  all  about  it.  Mr  Swetland  said,  very  well,  if  I  only 
ii.  —  P 
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get  my  money ;  but  I  want  you  to  attend  to  it  strictly.  On  the 
day  fixed  upon,  they  came  in ;  they  came  to  me  with  the  written 
order  of  the  judge.  If  it  had  not  been  for  that  stay,  we  would 
have  gone  ahead.  It  is  my  impression  that  the  stay  was  returned 
with  the  writ. 

Cross-examined — I  told  Mr  Swetland  the  whole  situation  of 
the  matter.  I  took  the  wife's  promise.  Told  Swetland  all  that 
passed.  No  person  present.  I  think  I  have  given  all  he  said.  I 
have  related  the  substance  of  what  passed  at  defendants'  shanty. 
I  didn't  proceed  because  I  thought  the  matter  would  be  settled. 

The  defendants  then  also  gave  in  evidence  the  record  of  the 
plaintiff's  judgment,  and  this  entry  :  "  13th  July  1838,  rule  to  show 
cause  why  judgment  shall  not  be  opened  and  defendant  let  into  a 
defence.  10th  October  1838,  rule  discharged."  On  the  10th  of 
October  1838,  the  plaintiff  issued  an  alias  fieri  facias,  (the  first 
having  been  returned  by  the  sheriff  "  Rule  granted  in  this  case  by 
C.  D.  Shoemaker,  to  show  cause  why  judgment  shall  not  be 
opened:  so  answers  Thomas  Myers,  sheriff"),  upon  which  the 
sheriff  made  a  levy  on  the  defendants'  personal  property  and  sold 
it ;  the  proceeds  of  sale  were  brought  into  court,  and  appropriated 
to  an  execution  which  had  issued  on  the  same  day,  but  prior  to 
that  of  Swetland  &  Co. 

The  evidence  was  then  closed. 

The  court  then  charged  the  jury  as  follows  : 

JESSUP,  President. — On  the  part  of  the  defendants,  their  coun- 
sel have  desired  the  court  to  charge  the  jury  that  the  plaintiff,  by  is- 
suing the  alias  fieri  facias,  discharged  the  liability  of  the  sheriff  to 
him  if  any  liability  had  been  incurred  under  the  fieri  facias. 

To  this  the  court  answer  that  if  at  the  time  the  fieri  facias  was 
returned  by  the  sheriff  he  was  liable,  issuing  the  alias  would  not 
release  that  liability.  What  would  be  the  law,  if  the  sheriff  had 
made  return  of  any  thing  done  by  him  on  the  fieri  facias,  and  the 
plaintiff  had  adopted  that  return,  and  issued  another  writ,  it  is 
not  necessary  to  decide ;  for  in  this  case  the  sheriff  returned  the 
writ  in  consequence  of  an  injunction  from  his  Honour,  Judge  Shoe- 
maker, requiring  him  so  to  do ;  and  if  he  had  become  responsible 
before  that  injunction,  he  is  still  liable.  It  is  the  duty  of  a  she- 
riff, upon  receiving  a  fieri  facias,  without  any  directions  other 
than  those  contained  in  his  writ,  to  proceed  with  due  diligence  to 
search  for  the  personal  property  of  the  defendants,  and  when  he 
finds  such  property,  at  once  to  levy  his  execution  upon  it.  If  he 
fail  so  to  do,  and  in  consequence  thereof  the  plaintiff  loses  his 
debt,  the  sheriff  will  be  liable.  If,  as  in  this  case,  the  property 
be  described  to  him,  and  he  be  directed  by  the  plaintiff  to  levy 
his  execution  at  once,  and  instead  of  doing  that  he  take  an  agree- 
ment of  the  defendant  to  come  and  settle  the  debt  at  a  future  day, 
he  thereby  takes  upon  himself  the  responsibility  of  the  debt,  and 
if  the  plaintiff  thereby  fail  to  collect  it  of  the  defendant,  he  may 
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recover  it  from  the  sheriff.  But  if  the  sheriff,  under  such  direc- 
tions, take  an  agreement  of  the  defendant  to  come  and  settle  the 
debt  at  a  future  day,  and  does  not  levy,  and  then  informs  the  plain- 
tiff of  all  he  has  done  and  of  all  the  circumstances  of  the  case, 
as  far  as  he  knows,  and  the  plaintiff  assent  to  and  approve  the 
course  pursued  by  the  sheriff,  such  assent  and  approbation  will 
be  as  full  a  justification  to  the  sheriff  as  if  he  had  been  so  in- 
structed to  act  by  the  plaintiff. 
Errors  assigned : 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
bill  of  exceptions. 

2.  The  court  erred  in  entering  judgment  generally  for  the 
plaintiff. 

3.  There  is  error  in  the  declaration  being  under  the  Act  of 
14th  June  1836,  entitled  an  Act  relative  to  bonds  with  penalties 
and  official  bonds. 

4.  The  court  erred  in  charging  the  jury  that  if  at  the  time  the 
fieri  facias  was  returned  by  the  sheriff  he  was  liable,  the  issuing 
the  alias  fieri  facias  would  not  release  that  liability. 

5.  The  court  erred  in  charging  the  jury  that  if  the  sheriff  had 
become  responsible  before  the  injunction  of  Judge  Shoemaker,  he 
was  still  liable. 

M'Clintock  and  Kidder,  for  plaintiffs  in  error. 
Butler,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is,  that  the  court  erred 
in  admitting  in  evidence  the  judgment  obtained  by  Wm.  Swet- 
land  &  Co.  against  Powers  &  M'Kennan.  The  defendants  con- 
tend that  there  is  a  variance  between  this  judgment  and  the  one 
between  the  same  parties  set  out  in  the  declaration.  There  is  no 
ground  for  this  allegation.  The  declaration  states  the  judgment 
to  be  for  the  sum  of  $323.76,  besides  costs.  The  record  offered 
sets  out  a  judgment  entered  on  a  promissory  note,  dated  14th  of 
April  1838,  payable  twenty-five  days  after  date,  for  the  sum  of 
$320.68,  on  which  is  due  and  unpaid  $73.76,  with  interest  and 
costs  of  suit ;  and  then  in  the  calculation  which  follows,  the  debt 
is  stated  at  $320.68,  interest  $3.08,  making  the  judgment  to  be 
precisely  the  sum  stated. 

The  second  and  third  errors  raise  the  question  under  what  Act 
of  Assembly  the  proceedings  on  this  sheriff's  bond  were  to  be  had. 
For  if  they  were  under  the  Act  of  28th  of  March  1803,  then  by 
the  4th  section,  the  party  aggrieved  by  the  misconduct  of  the  she- 
riff is  to  sue  for  the  damage  he  has  sustained,  and  the  verdict  and 
judgment  are  to  be  for  that  only.  If  the  Act  of  the  14th  of  June 
1836,  relative  to  official  bonds,  applies  in  this  case,  then  by  sec- 
tion 8,  the  final  judgment  is  to  be,  first,  for  the  commonwealth  in 
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the  amount  of  the  obligation;  second,  for  the  plaintiff  in  the 
amount  of  damages  assessed,  and  for  the  costs.  It  seems  clear, 
however,  that  the  latter  Act  does  not  apply ;  because,  by  the  6th 
section  it  is  confined  to  bonds  and  obligations  which  shall  be  given, 
and  therefore  affects  only  bonds  of  officers  made  after  that  law- 
came  into  operation,  which  was  the  1st  of  September  1836.  The 
present  bond  was  given  on  the  20th  of  October  1835,  and  is  there- 
fore, we  think,  not  within  the  Act  of  the  14th  of  June  1836.  The 
court  therefore  erred  in  entering  judgment  generally  for  the  plain- 
tiff. It  should  have  been  entered  only  for  the  amount  of  the  dam- 
ages assessed  by  the  verdict  of  the  jury,  and  costs  of  suit.  This 
we  may  correct  here  by  entering  a  proper  judgment  on  the  verdict. 
The  fourth  error  is,  that  the  court  erred  in  instructing  the  jury 
that  the  issuing  the  alias  fieri  facias  did  not  release  the  sheriff, 
if  he  was  liable  when  the  fieri  facias  was  returned.  If  the  two 
remedies  pursued  by  the  plaintiff  were  not  inconsistent  with  each 
other,  he  might  adopt  one  without  thereby  relinquishing  the  other, 
unless  he  had  obtained  satisfaction.  In  Jackson  v.  Bartlett,  (8  Johns. 
361)  it  is  held,  that  after  an  escape  by  the  defendant  from  the  custody 
of  the  sheriff  on  a  ca.  sa.,  the  plaintiff  may  proceed  against  the 
sheriff  for  the  escape,  and  at  the  same  time  take  out  a  fieri  facias 
against  the  property  of  the  defendant ;  for  the  remedies  are  not 
inconsistent  with  each  other.  The  mere  taking  out  and  proceed- 
ing on  an  alias  fieri  facias  was  no  waiver  of  the  sheriff's  respon- 
sibility ;  it  might,  if  successful,  have  been  for  the  benefit  of  the 
sheriff,  that  the  debt  should  be  levied  of  the  defendants'  goods. 
There  is  no  repugnance  between  them,  and  the  pursuit  of  one 
was  not  in  itself  a  relinquishment  of  the  other. 

The  fifth  error  suggests,  that  the  sheriff's  liability  was  done 
away  by  the  rule  (or,  as  it  is  called,  the  injunction)  of  Judge 
Shoemaker,  to  show  cause  why  the  judgment  should  not  be  open- 
ed. But,  it  would  seem,  the  neglect  of  duty  complained  of  by 
the  plaintiff,  occurred  four  days  before  that  order  was  issued,  and 
the  sheriff  staid  the  execution  in  consequence  of  an  agreement 
with  him,  on  the  part  of  the  defendant,  to  call  and  settle  the  debt 
at  a  future  day.  This,  the  court  properly  say,  fixed  the  sheriff 
for  the  debt,  unless  the  plaintiff  ratified  the  proceeding  and  in 
some  way  waived  his  liability. 

Judgment  reversed  and  judgment  entered  for  plaintiff  for  $90.32, 
with  interest  from  7th  of  November  1840,  with  costs  of  suit  be- 
low. 
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Overseers  of  Lewisburg  against  Overseers  of 
Augusta. 

A  devise  to  A  upon  condition  that  he  becomes  a  sober  man,  if  the  devisee 
does  not  comply  with  the  condition,  will  not  vest  in  him  such  an  estate  as  will 
make  him  chargeable  as  a  pauper  upon  the  township  where  the  land  devised  is 
situate. 

A  collector  of  taxes  is  a  public  officer  to  whose  official  acts  credit  should  be 
given ;  his  duplicate  and  an  entry  made  therein  by  him  of  the  payment  of  a  tax, 
is  good  evidence  of  the  fact  of  payment,  independent  of  the  oath  of  the  collector 
himself. 

CERTIORARI  to  the  Quarter  Sessions  of  Northumberland 
county. 

The  overseers  of  the  poor  of  Lewisburg  against  the  overseers 
of  the  poor  of  Augusta  township,  Northumberland  county.  This 
case  involved  the  question  whether  George  Conrad  had  a  legal 
settlement  in  Augusta  township,  by  reason  of  a  devise  to  him  of 
a  tract  of  land  in  that  township,  or  whether  his  settlement  was  in 
Lewisburg,  by  reason  of  the  payment  of  taxes  there.  All  the 
facts  are  fully  stated  in  the  opinion  of  the  court. 

Linn  and  Miller,  for  appellants,  argued  that  by  the  devise  to 
George  Conrad,  he  became  seised  of  the  land,  and  by  the  9th 
section  of  the  Act  of  13th  of  June  1836,  became  chargeable  upon 
Augusta  township.  That  he  was  seised,  they  cited  2  Jacob's  Law 
Die.  288 ;  2  Wm.  Blac.  938 ;  1  Burr.  Set.  Cases  307 ;  3  Burn's  Jus.  551 . 

Donnell,  for  appellee,  whom  the  court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  proceeding  was  commenced  originally  by 
the  overseers  of  Augusta  township  before  two  justices  of  the 
peace,  against  the  overseers  of  the  poor  of  the  borough  of  Lew- 
isburg, for  the  purpose  of  having  George  Conrad,  a  pauper,  re- 
moved from  Augusta  township,  where  he  had  become  chargeable, 
to  the  borough  of  Lewisburg,  as  the  last  place  wherein  he  had 
acquired  a  legal  settlement.  The  justices  of  the  peace,  after 
hearing  the  evidence  and  the  parties,  being  of  opinion  that  the 
pauper  was  last  legally  settled  in  the  borough  of  Lewisburg,  ac- 
cordingly made  an  order  for  his  removal  to  that  place.  From 
this  order  the  overseers  of  the  poor  of  the  borough  of  Lewisburg 
appealed  to  the  Court  of  Quarter  Sessions  of  Northumberland 
n.  — 9  F* 
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county,  where  upon  a  hearing  of  the  case,  the  order  of  the  justices 
of  the  peace  was  affirmed.  From  this  decision  of  the  Quarter 
Sessions,  the  cause  has  been  brought  into  this  court  by  an  appeal 
taken  again  on  the  part  of  the  overseers  of  the  borough  of  Lew- 
isburg. The  overseers  of  Augusta  township  claim  that  the  pau- 
per acquired  a  right  to  a  legal  settlement  in  the  borough  of  Lew- 
isburg, by  his  having  been  charged  with,  and  having  paid  his 
share  towards  the  public  taxes  or  levies  for  the  poor  of  said  bo- 
rough, for  the  years  1831  and  1832,  under  the  provision  contained 
in  the  16th  section  of  the  Act  of  the  5th  of  March  1828,  which 
declares  inter  alia,  that  "  if  any  person  shall  be  charged  with,  and 
pay  his  or  her  share  towards  the  public  taxes  or  levies  for  the 
poor  of  the  said  city,  district,  or  township,  for  two  years  succes- 
sively, he  shall  be  adjudged  and  deemed  to  gain  a  legal  settlement 
in  the  said  city,  district,  or  township."  This  claim  is  resisted  on 
the  part  of  the  borough  of  Lewisburg,  first,  on  the  ground  that 
competent  and  sufficient  evidence  has  not  been  given  to  establish 
that  such  taxes  or  levies  were  charged  against  and  paid  by  the 
pauper ;  and  secondly,  if  the  evidence  should  be  considered  com- 
petent and  sufficient  to  prove  these  facts,  that  the  evidence  ad- 
duced on  their  part,  shows  that  the  pauper  subsequently  obtained 
a  legal  settlement  in  Augusta  township,  by  having  become  seised 
of  a  freehold  estate  therein,  and  having  dwelled  upon  the  same  for 
one  whole  year,  in  conformity  to  the  4th  clause  of  the  9th  section 
of  the  Act  of  13th  of  June  1836,  which  enacts  that  a  settlement 
may  be  gained  in  any  district,  "  by  any  person  who  shall  have 
become  seised  of  any  freehold  estate  within  such  district,  and 
who  shall  dwell  upon  the  same  for  one  whole  year."  This  latter 
ground  may  be  noticed  first,  because  if  sustained  by  the  evidence 
of  the  appellants,  the  appellees  must  support  the  pauper,  as  it 
would  thence  appear  that  he  had  gained  his  last  settlement  within 
their  district.  To  support  this  latter  ground  of  defence,  the  ap- 
pellants rely  on  the  last  will  of  Peter  Conrad,  the  father  of  the 
pauper,  to  show  that  by  it  the  pauper  in  1837  became  seised  of  a 
freehold  estate  in  sixty  acres  of  land,  lying  within  Augusta  town- 
ship, which  the  testator  devised  in  the  following  words,  to  wit : 
"To  my  son  George  Conrad,  I  give  and  devise  sixty  acres  of  land 
in  Augusta  township,  adjoining  the  sixty  acre  tract  of  land  I  de- 
vised to  my  son  John  Conrad,  M'Clay's  land,  and  others,  to  hold 
to  him,  his  heirs  and  assigns  for  ever ;  upon  condition,  however, 
that  the  said  George,  after  my  decease,  becomes  a  perfectly  sober 
man,  and  abstains  from  the  use  of  all  intoxicating  liquors,  of  which 
my  executors  hereinafter  named  are  to  judge.  And  provided  the 
said  George  do  not  become  a  sober  man,  and  abstain  from  the 
use  of  liquors  as  aforesaid,  then  and  in  that  case,  it  is  my  will 
that  the  said  tract  of  land  descend  to  the  wife  and  children  of  the 
said  George,  in  equal  shares,  in  fee-simple."  It  is  very  plain  from 
the  terms  of  the  devise,  that  at  the  time  of  making  the  will,  George 


July  1841.]  OF  PENNSYLVANIA.  67 

[Overseers  of  Lewisburg  v.  Overseers  of  Augusta.] 

was  addicted  to  the  excessive  use  of  strong  liquors,  and  that  he 
was  only  to  have  the  land  therein  mentioned,  upon  condition  that 
he  became  a  sober  man,  and  abstained  from  all  further  use  of  such 
liquors.  It  is  also  clear  that  the  condition  here  mentioned,  is  a 
condition  precedent,  and  that  the  testator  did  not  intend  that  any 
estate  in  the  land  should  vest  in  George,  until  he  complied  first 
with  the  condition.  That  such  was  the  intention  of  the  testator 
is  made  manifest  beyond  all  possible  doubt,  for  in  the  event  of" 
George's  failing  to  comply  with  the  condition,  he  has  given  the 
land  over  to  the  wife  and  children  of  George  in  fee,  to  hold  the 
same  as  tenants  in  common.  And  the  executors  of  the  will  were 
thereby  appointed  to  judge  of  George's  having  become  a  sober 
man,  so  as  to  entitle  him  to  claim  the  estate  mentioned  in  the 
devise.  But  according  to  their  evidence,  as  well  as  the  evidence 
of  other  witnesses  in  the  case,  it  is  only  too  clear  that  George 
never  has  complied  with  the  condition :  indeed  it  would  seem  as 
if  he  had  never  even  tried  to  do  so ;  though  he  has  had  all  the 
time,  and  a  great  deal  more  than  could  be  asked,  for  such  pur- 
pose. But  according  to  the  Act  of  Assembly,  it  is  not  only  requi- 
site that  he  should  have  become  seised  of  a  freehold  estate  in  the 
land,  in  order  to  gain  a  legal  settlement,  but  that  he  should  also 
have  dwelt  upon  it  for  one  whole  year.  Now  there  is  no  evidence 
whatever,  going  to  show  that  he  has  ever  dwelt  or  resided  upon 
the  land  at  any  time.  It  does  not  even  appear  that  there  is  such 
a  thing  as  a  dwelling-house  upon  it.  The  most  that  has  been 
shown  of  his  connexion  with  the  land  is,  that  before,  and  at  the 
time  of  his  father's  death,  he  had,  by  the  permission  of  the  father, 
been  in  the  receipt  of  at  least  some  portion  of  the  profits  of  the 
land,  and  that  after  the  father's  death,  he  continued  in  the  receipt 
thereof  for  some  time ;  so  that  the  appellants  have  failed  entirely 
to  establish  the  second  ground  of  their  defence  against  receiving 
and  providing  a  support  for  the  pauper.  It  therefore  becomes 
necessary  to  consider  whether  it  has  been  proved  by  competent 
testimony,  that  George  Conrad  was  charged  with,  and  paid  his 
share  towards  the  public  taxes,  or  levies  for  the  poor  of  the  bo- 
rough of  Lewisburg,  for  the  two  successive  years  of  1831  and 
1832.  John  Rebor,  the  first  witness  on  the  part  of  the  appellees, 
testified  that  he  was  collector  of  the  borough  of  Lewisburg  in  the 
year  1832,  of  county  tax:  also  produced  his  duplicate,  showing 
that  George  Conrad  was  charged  with  thirteen  cents  county  tax, 
and  six  cents  state  tax ;  that  witness  was  satisfied  that  these  taxes 
were  paid,  as  they  were  marked  like  all  the  rest  that  were  paid. 
William  Wallace,  another  witness  on  behalf  of  the  appellees,  tes- 
tified that  he  was  collector  of  county  taxes  in  the  borough  of 
Lewisburg,  for  the  years  1831  and  1833.  He  also  produced  his 
duplicates,  which  were  read  in  evidence  to  the  court  below,  show- 
ing that  George  Conrad  was  charged  with  a  county  tax  for  each 
of  these  years.  The  witness  further  testified  that  these  taxes 
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were  marked  paid,  and  as  he  believed,  in  his  own  hand- writing ; 
that  he  had  no  reason  to  believe  that  George  did  not  pay  them ; 
that  he  had  no  recollection  of  the  payment  without  looking  at  the 
duplicates ;  that  the  only  reason  he  had  for  believing  that  George 
paid  them,  was  because  they  were  so  marked ;  that  if  his  dupli- 
cates had  been  lost,  he  could  not  have  testified  that  the  taxes 
charged  to  George  for  the  years  1831  and  1833,  respectively, 
were  paid ;  but  he  had  no  reason  to  believe  but  what  George 
Conrad  paid  them.  The  testimony  of  these  witnesses  stands  un- 
contradicted,  and  without  anything  whatever  going  to  impugn  it 
in  the  slightest  degree.  But  it  is  objected  that  the  duplicates 
produced  and  read  in  evidence,  were  not  the  best  evidence  of  the 
taxes  mentioned  in  them  having  been  charged.  And  again,  that 
the  evidence  of  the  taxes  therein  charged,  having  been  paid  by 
George  Conrad,  was  insufficient,  because  the  witnesses  could  not 
recollect  the  fact  distinctly,  of  their  having  been  paid  by  him ;  so 
that  if  paid  at  all,  it  might  have  been  done  voluntarily  by  some 
other  person ;  possibly  for  a  fraudulent  purpose.  In  support  of 
the  first  objection,  it  is  alleged  that  the  original  assessments,  which 
are  filed  in  the  office  of  the  commissioners  of  Union  county,  or 
certified  copies  thereof,  would  have  been  better  evidence  of  the 
taxes  having  been  charged  against  the  pauper,  than  the  duplicates; 
and  therefore  they  ought  to  have  been  produced.  But  what  are 
the  duplicates  ?  They  are  in  fact  certified  copies  of  the  assess- 
ments, with  warrants  annexed  thereto,  from  the  commissioners  of 
the  county,  certified  under  their  hands  and  seal  of  office,  and 
directed  to  the  collectors  respectively  therein  named,  authorizing 
them  to  proceed  and  collect  the  taxes  therein  specified.  But  these 
duplicates,  although  in  point  of  fact,  they  are  transcripts  of  the 
assessments  remaining  in  the  commissioners'  office,  yet,  ex  vi  ter- 
mini, they  may  be  regarded  here  as  importing  something  more 
than  mere  copies,  something  of  the  same  kind,  equal  in  every  re- 
spect and  consequently  equal  in  verity  to  their  protocols.  But 
at  all  events,  the  duplicates  being  made  out  and  certified  by  the 
commissioners,  under  their  hands  and  common  or  the  county  seal, 
would  seem  to  be  evidence  of  as  high  a  nature,  and  quite  as  veri- 
table as  copies  of  the  assessments  certified  by  their  clerk  under 
the  county  seal,  which  are  expressly  made  good  evidence  by  the 
22d  section  of  the  Act  of  the  15th  of  April  1834.  Stroud's  Purd. 
(1841)  196.  The  evidence  then  being  competent,  and  also  ple- 
nary to  establish  the  fact  that  George  Conrad  was  charged  with 
public  taxes,  not  only  for  two,  but  three  years  successively,  while 
a  resident  in  the  borough  of  Lewisburg,  brings  us  to  the  conside- 
ration of  the  next  objection ;  that  the  testimony  is  insufficient  to 
prove  the  payment  of  these  taxes.  The  witnesses  adduced  for 
this  purpose,  it  must  be  observed,  were  the  collectors  themselves, 
with  their  respective  duplicates  and  warrants  in  their  hands,  by 
which  they  were  authorized  and  required  to  collect  these  taxes. 
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They  say  that  these  taxes  for  the  years  1831, 1832  and  1833,  were 
paid,  because  they  are  marked  as  paid  on  their  duplicates ;  that 
they  do  not  recollect  the  fact  of  their  having  been  paid,  but  have 
no  doubt  that  it  was  so,  for  they  are  marked  as  paid  by  them- 
selves ;  and  that  they  would  not  have  done  this  if  the  fact  had 
been  otherwise.  Neither  can  they  recollect  that  these  taxes  were 
paid  by  George  Conrad  himself,  but  they  have  no  reason  to  be- 
lieve that  they  were  paid  by  any  other  person.  Now  it  must  be 
recollected  that  the  collector  of  taxes  is  a  public  officer  specially 
appointed,  and  clothed  with  the  public  authority  for  that  purpose. 
A  registry  therefore  made  by  him  in  writing,  of  his  having  per- 
formed certain  duties  as  such,  is  not  to  be  looked  upon  merely  as 
a  memorandum  or  registry  made  by  a  private  individual  of  his 
transactions ;  but  as  an  official  act,  to  which  some  degree  of  faith 
and  credit  at  least,  is  to  be  given,  on  account  of  the  public  confi- 
dence reposed  in  him  for  his  integrity  and  truth,  which  is  evi- 
denced by  his  appointment  to  the  office.  Hence  I  am  inclined  to 
believe  that  the  production  of  the  duplicate  and  warrant,  with  a 
return  or  mark  made  on  it  by  the  collector  that  the  tax  has  been 
paid,  with  proof  that  such  return  or  mark  was  in  his  hand-writing, 
would  be  sufficient  to  prove  that  the  tax  was  paid,  without  calling 
the  collector  himself  for  that  purpose :  this  is  frequently  done  in 
the  case  of  a  sheriff,  where  he  has  returned  money  made  on  a  writ 
of  fieri  facias;  and  why  should  it  not  be  so  in  the  case  of  a  col- 
lector of  the  public  taxes  ?  In  principle  there  is  no  distinction 
between  the  two  cases.  And  in  every  such  case  it  is  not  only 
evidence  that  the  money  has  been  paid,  but  evidence  likewise, 
that  it  was  paid  by  the  party  charged  and  bound  to  pay  it.  Great 
public  inconvenience  would  inevitably  arise,  if  no  evidence  could 
be  given  of  their  official  acts,  except  by  calling  them  forward  to 
testify  to  the  fact,  and  then  not  to  be  permitted  to  give  evidence 
of  it  unless  they  have  a  distinct  recollection  of  it. 

Decree  affirmed. 
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Post  against  Carmalt. 

Mutual  debts  do  not  per  se  extinguish  each  other :  to  effect  such  extinguish- 
ment, there  must  be  some  act  of  the  parties,  whilst  debtor  and  creditor,  by  which 
they  determine  that  one  shall  go  in  satisfaction  of  the  other;  which  act  must  be 
of  binding  efficacy,  so  as  to  accompany  the  claims  into  whose  soever  hands  they 
may  pass. 

ERROR  to  the  Common  Pleas  of  Susquehanna  county. 

Caleb  Carmalt,  assignee  of  Robert  H.  Rose,  against  Simeon 
Cook,  with  notice  to  Isaac  Post,  terre  tenant.  This  was  a  scire 
facias  upon  a  mortgage,  and  the  same  case  which  is  reported  in 
8  Watts  406.  The  defendant  pleaded  payment  with  leave  to 
give  the  special  matter  in  evidence,  and  in  pursuance  of  the  rules 
of  court,  gave  the  following  notice  of  his  defence : 

"  The  terre  tenant,  Isaac  Post,  under  his  plea  will  give  in  evi- 
dence : 

"  Payments  to  Robert  H.  Rose,  per  his  receipts, 

"2d  January        1816, $3000 

"  15th  December  1815, 70  00 

"  8th  January      1817, 193  92 

$293  92 

"  And  also  that  the  said  Robert  H.  Rose  subscribed  to  the  Sus- 
quehanna Academy  the  sum  of  fifty  dollars,  which  sum  was  by 
the  trustees  of  said  Academy  assigned  to  the  said  Isaac  Post,  and 
the  said  Robert  H.  Rose  requested  the  said  Isaac  Post  to  charge 
the  same  in  account  between  them,  and  it  should  apply  to  said 
mortgage,  to  be  applied  as  of  January  1818. 

"  Also  an  order  of  William  M.  Doty  of  $24.33,  dated  13th 
June  1818,  which  the  said  Robert  H.  Rose  agreed  to  take  and 
apply  as  aforesaid.  Also  an  order  of  Robert  H.  Rose,  10th  April 
1820,  in  favour  of  J.  Green,  for  $26.00.  And  the  said  Isaac  Post 
will  also  give  in  evidence  an  account  of  the  said  Isaac  Post 
and  David  Post  against  the  said  Robert  H.  Rose,  amounting  to 
$152.49 ;  and  prove  an  admission  and  agreement  of  the  said  Ro- 
bert H.  Rose,  that  the  said  account  should  apply  in  payment  of 
said  mortgage. 

"  Also  an  account  of  the  said  Isaac  Post  against  the  said  Ro- 
bert H.  Rose  of  $7.56.  The  first  of  said  accounts  under  dates 
from  the  5th  of  April  1818,  to  13th  December  1819;  and  the  last 
from  19th  September  1821,  to  10th  April  1827. 
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"  And  the  said  Isaac  Post  will  insist  that  so  much  of  the  said 
sums  as  may  be  necessary  to  satisfy  said  mortgage,  shall  be  ap- 
plied to  the  same." 

The  plaintiff  replied  the  Statute  of  Limitations  to  the  defend- 
ant's set-off. 

The  defendant,  after  giving  in  evidence  the  accounts  mentioned 
in  his  notice  of  special  matter,  called  Dr  Rose  as  a  witness,  who 
testified  as  follows : 

"  I  have  a  very  indistinct  recollection,  but  if  I  could  be  per- 
mitted to  refer  to  my  papers,"  (witness  then  examined  some  pa- 
pers, and  proceeded,)  "  there  was  an  account  unsettled  with 
Isaac  Post.  I  had  the  two  mortgages  of  Simeon  Cook  and  J.  J. 
Hubbard,  on  which  he  was  to  apply  any  unsettled  account  which 
he  had — not  any  specific  account — but  any  account  which  he  had 
— he  did  apply  some,  as  you  have  heard.  I  subscribed  $50  to 
the  Academy,  which  I  think  Mr  Post  answered  for  me. 

"  The  Doty  order  is  correct  for  $23.33,  and  I  charged  to  Doty 
in  1818,  $23.33  for  this  order.  I  have  examined  the  account  of 
Post.  This  account  was  sent  to  me  at  the  time  it  bears  date. 
The  orders  produced  are  mine.  It  is  so  long  since  that  I  can't 
particularly  recollect  the  delivery  of  the  articles.  I  believe  the 
account  is  correct."  (Account  commencing  April  5th  1818,  of 
I.  &  D.  Post,  and  ending  December  13th  1819;  and  account  of 
Isaac  Post  commencing  September  19th  1821,  and  ending  April 
10th  1827.) 

David  Post  testified  as  follows  : 

"  At  the  time  my  brother  and  I  were  doing  business  in  partner- 
ship, it  was  understood  that  my  brother  was  indebted  to  Dr  Rose 
for  land,  and  it  was  understood  between  us  that  he  was  to  have 
the  account  made  by  Dr  Rose  to  apply  on  what  he  was  owing 
Dr  Rose  for  land.  I  don't  know  that  Rose  knew  any  thing  about 
it." 

Robert  H.  Rose,  being  recalled,  testified  as  follows: 

"  The  accounts  of  I.  &  D.  Post  were  to  apply  on  what  Isaac 
Post  was  owing  for  land.  There  was  no  specific  account  spoken 
of,  but  the  account  in  the  store  was  to  be  applied." 

The  court  below,  in  answer  to  a  point  put  by  defendant's  coun- 
sel, thus  instructed  the  jury  : 

CONYNGHAM,  President. — This  cause  has  been  heretofore  before 
the  judges  of  the  Supreme  Court,  and  they  have  sent  it  back  here 
for  another  trial,  laying  down  the  law  which  must  govern  both 
court  and  jury  at  this  time.  We  do  not  discover  that  in  the  evi- 
dence now  there  is  any  material  difference  to  vary  the  rule  laid 
down  by  the  Supreme  Court.  Dr  Rose  is  only  more  distinct  and 
positive  now  with  regard  to  the  authority  to  appropriate  the 
claims  on  the  part  of  Mr.  Post,  a  view  of  the  case  which  the  Su- 
preme Court  assumed  in  their  opinion ;  and  we  consider,  therefore, 
that  the  rules  by  them  stated  must  still  apply  to  the  cass.  We 
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say  to  you,  therefore,  that  there  is  no  evidence  before  you  at  this 
time,  of  any  application  of  these  debts  to  each  other  by  the  joint 
or  concurrent  act  of  the  parties  before  or  previous  to  the  assign- 
ment of  the  mortgage  to  Mr  Carmalt ;  and  therefore,  that  as  far 
as  Mr  Carmalt  is  concerned,  there  is  nothing  in  the  case  to  estop 
the  operation  of  the  Statute  of  Limitations  on  the  claims  or  off- 
sets of  the  defendant.  Consequently,  that  such  claims  and  offsets 
are  barred,  and  should  not  now  be  allowed,  and  that  the  plaintiff 
should  recover  the  otherwise  conceded  balance  due  on  the  mort- 
gage. 

Williston,  for  plaintiff  in  error,  referred  to  the  testimony  of  Dr 
Rose,  and  argued  that  it  should  have  been  referred  to  the  jury  as 
a  matter  of  fact  whether  the  parties  had  not  made  an  actual  ap- 
propriation of  the  accounts  as  set-off  to  the  mortgage,  and  that 
the  jury  would  have  been  justified  in  so  finding. 

Case,  for  defendant  in  error,  argued  that  the  testimony  amounted 
to  nothing  more  than  an  expression  of  the  willingness  of  the  par- 
ties that  the  appropriation  might  be  made,  but  that  it  clearly  ap- 
peared that  it  never  had  been  made.  The  proof  was  too  vague 
and  uncertain  to  submit  to  a  jury. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  is  not,  in  the  point  now  discussed, 
placed  in  a  situation  materially  different  from  that  which  it  pre- 
sented on  the  former  writ  of  error.  It  is  urged  that  the  present 
evidence  of  Dr  Rose  goes  positively  to  show  an  agreement  be- 
tween him  and  Post,  that  the  claims  of  Post  should  be  applied  in 
discharge  of  the  mortgage,  which  the  court  below  ought  to  have 
left  to  the  jury ;  whereas,  they  charged  that  there  was  no  evidence 
that  could,  in  point  of  law,  alter  the  character  of  these  claims,  and 
bar  the  operation  of  the  Statute  of  Limitations  upon  them.  Tak- 
ing the  testimony  of  Dr  Rose  alone,  and  without  referring  to  the 
other  evidence  in  the  case,  it  is,  in  our  opinion,  too  loose  and  un- 
certain in  its  character  to  justify  the  inference  that  any  applica- 
tion of  these  claims  had  been  made  by  the  joint  or  concurrent  acts 
of  the  parties  prior  to  the  assignment  of  the  mortgage  from  Rose 
to  Carmalt,  so  as  to  preclude  the  assignee  from  insisting  on  the 
bar  by  lapse  of  time.  It  is  settled,  that  mutual  debts  do  not  per 
se  extinguish  each  other.  Himes  v.  Barnitz,  (8  Watts  39);  Car- 
malt  v.  Post,  (8  Watts  406).  To  effect  such  extinguishment,  there 
must  be  some  act  of  the  parties,  whilst  mutually  debtor  and  cre- 
ditor, by  which  they  conclusively  establish  that  one  shall  go  in 
satisfaction  of  the  other,  which  act  must  be  of  binding  efficacy,  so 
as  to  accompany  the  claims  into  whose  soever  hands  they  may 
pass,  and  fix  definitively  their  character,  and  determine  whether 
they  still  subsist  as  debts,  or  become  cancelled  and  extinguished. 
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But  all  that  Dr  Rose  says  is  comprised  in  a  line  or  two :  that  the 
unsettled  accounts  between  them  "  were  to  be  applied  on  what 
the  defendant  owed  for  the  land."  This  apparently  means  that 
such  was  the  purpose  and  intent  of  the  parties,  and  that  if  either 
had  requested  the  application  to  be  made,  it  would  not  have  been 
refused.  But  he  does  not  allege  that  this  was  ever  done ;  nor  does 
he  state  that  there  was  any  positive  and  fixed  agreement  between 
them  to  that  effect,  which  would  conclude  them,  nor  state  when 
or  where,  or  on  what  occasion  such  agreement  was  made.  The 
design  is  left  inchoate  and  incomplete,  to  be  performed  at  some 
future  day ;  and  if  before  that  day  either  party  chooses  to  assign 
his  claim  to  a  third  person,  without  having  effected  this  purpose 
or  intent,  and  without  any  express  arrangement  on  the  subject, 
the  assignee  might  well  contend,  that  what  was  intended  to  be 
done  never  was  done,  nor  any  act  completed  which  would  be 
equivalent  in  its  legal  operation.  No  particular  mode  of  making 
such  application,  either  by  endorsement  or  settlement  of  accounts, 
(though  these,  perhaps,  would  be  the  safest  modes)  is  designated 
by  law,  but  certainly  there  must  be  some  positive  and  definite  act 
or  agreement  by  which  both  parties  are  bound,  and  not  a  floating 
general  intention  or  willingness  which  either  may  relinquish,  and 
which  he  must  be  considered  as  relinquishing  who  assigns  his 
claim  to  a  third  person  for  a  valuable  consideration,  and  without 
notice,  as  appears  to  have  been  the  case ;  otherwise  third  persons 
would  be  prejudiced  by  latent  intentions  in  the  breast  of  the 
assignor,  never  executed,  and  never  communicated  to  them.  For 
these  reasons,  we  think  there  was  no  error  in  the  charge  of  the 
court.  . 

Judgment  affirmed. 
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Rathbone  against  Tioga  Navigation  Company. 

After  the  issuing  of  letters  patent  by  the  governor,  in  compliance  with  the 
requisition  of  an  Act  of  Assembly  creating  a  corporation,  a  deed  of  conveyance 
to  the  company  is  good  and  effectual  to  vest  the  estate  conveyed  in  it;  although 
they  may  not  have  been  so  far  organized  as  to  have  elected  their  officers ;  and  their 
assent  to  it  will  be  presumed. 

A  conveyance  of  land  to  a  company  for  the  purpose  of  constructing  a  rail-road 
upon  it,  "  provided  the  same  does  not  interfere  with  buildings  on  said  land,"  will 
be  so  construed  as  to  prevent  the  construction  of  the  road  so  near  to  the  buildings 
as  to  endanger  their  safety  or  destroy  their  usefulness. 

A  corporation  may  become  bound  by  an  express  or  implied  contract,  or  with 
or  without  seal. 

ERROR  to  the  Common  Pleas  of  Tioga  county. 

Clarendon  Rathbone  presented  his  petition  to  the  court  for  the 
appointment  of  viewers  to  assess  damages  for  injury  done  to  his 
land  by  the  location  of  a  rail-road  by  the  Tioga  Navigation  Com- 
pany through  it.  The  viewers  were  appointed,  and  made  a  re- 
port in  his  favour  for  $350,  from  which  the  company  appealed 
to  the  Common  Pleas ;  and  when  the  cause  came  on  for  trial,  the 
company  gave  in  evidence  the  following  deed  of  the  said  Claren- 
don Rathbone : 

"  Know  all  men  by  these  presents,  that  we,  whose  names  are 
hereunto  subscribed,  in  the  township  of  Lawrence,  in  the  county 
of  Tioga,  Pennsylvania,  in  consideration  of  one  dollar  to  us  in 
hand  paid  by  the  Tioga  Navigation  Company,  have  bargained, 
sold,  released,  and  quit-claimed,  unto  the  said  Tioga  Navigation 
Company,  and  to  their  successors  and  assigns,  all  those  certain 
pieces  or  parcels  of  land,  situate,  being  and  lying  in  the  township 
of  Lawrence,  by  us  jointly  and  severally  occupied,  or  owned,  not 
exceeding  in  width  three  rods,  across  said  land,  providing  the 
same  does  not  interfere  with  buildings  on  said  land ;  then  in  that 
case,  all  damages,  so  far  as  relates  to  the  buildings,  to  be  paid  by 
the  company,  in  such  part  thereof,  and  in  such  direction  as  the 
president  and  managers  to  be  elected,  shall  lay  out  the  rail-road 
from  Blossburg  to  the  state  line,  at  or  near  Lawrenceville ;  and 
also  the  right  and  privilege  of  casting  earth  upon,  and  otherwise 
using  so  much  of  the  land  on  both  sides  of  the  piece  herein  con- 
veyed, as  may  be  necessary  for  the  convenience  of  said  company, 
while  the  said  rail-road  is  constructing,  to  have  and  to  hold  the 
same,  together  with  the  privilege  aforesaid,  unto  the  said  Tioga 
Navigation  Company,  their  successors  and  assigns,  for  the  pur- 
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poses  of  the  rail-road  aforesaid,  with  all  and  singular  the  heredi- 
taments and  appurtenances  thereunto  belonging." 

CONYNGHAM,  President,  thus  stated  the  case  and  charged  the 
jury: 

This  is  a  proceeding  commenced  under  the  4th  section  of  the 
Act  of  4th  of  April  1833,  supplementary  to  the  Act  incorporating 
the  defendants,  and  is  brought  into  court  by  the  appeal  of  the 
defendants  from  the  report  of  viewers,  under  the  provisions  of  the 
same  section.  The  declaration  sets  forth  the  proceedings  under 
this  Act,  and  several  pleas  are  put  in  by  defendants ;  to  only  one 
of  which,  under  the  view  the  court  proposes  to  take  of  the  cause, 
is  it  necessary  to  refer;  this  is  the  deed  of  release  dated  the  27th 
of  July  1835 ;  and  to  this  special  plea  the  plaintiff  replies  and 
alleges  that  it  was  obtained  by  fraud,  or  under  certain  conditions 
as  to  location  and  fencing,  which  have  not  been  complied  with  by 
the  defendants.  There  is  no  evidence  before  you  of  any  fraud  in 
regard  to  this  matter,  or  any  evidence  of  a  condition  with  regard 
to  the  location,  as  stated  in  the  pleadings ;  and  the  evidence  of 
Dr  Parkhurst  that  the  agreement  with  the  several  parties,  was 
that  the  company  should  fence  out  the  road,  is  not  a  condition 
which  would  destroy  or  defeat  the  operation  of  the  release  or 
agreement  at  this  time,  whether  the  company  have  done  the 
fencing  or  not.  The  charter  of  the  company  was  obtained  from 
the  governor  under  the  seal  of  state,  on  the  18th  day  of  July  1835, 
previous  to  the  date  of  the  release;  and  therefore  under  the  3d 
section  of  said  supplementary  Act,  the  said  company  was  then 
authorized  to  purchase  lands  or  tenements,  which  may  be  neces- 
sary for  the  erection  of  said  rail-road.  For  all  then  that  appears 
in  this  cause,  you  are  to  consider  this  as  a  valid  and  existing  deed 
and  agreement  between  the  parties. 

The  fair  construction  of  the  deed  appears  to  the  court  to  be, 
(and  this  is  matter  of  law  for  us,)  that  it  is  a  release  of  three  rods 
of  land  across  the  farms  of  the  subscribers,  to  be  located  in  such 
part  thereof,  and  in  such  direction  as  the  president  and  managers 
of  the  company  to  be  elected,  shall  select,  to  occupy  with  their 
rail-road,  &c.,  together  with  the  privilege  of  using  land  on  each 
side  for  certain  purposes  therein  specified;  provided,  however, 
that  in  case  such  location  shall  interfere  with  any  buildings,  then 
the  company  shall  pay  the  damages  for  such  interference  with  the 
buildings ;  that  is  vesting  in  the  company  the  right  to  the  land, 
wherever  the  road  may  be  located  for  such  purposes,  absolutely, 
upon  the  implied  agreement  to  pay  damages  for  any  buildings 
they  may  interfere  with  by  such  location.  A  question  would  in 
the  first  place  here  arise,  if  it  were  not  for  another  part  of  this 
case  to  which  your  attention  will  be  hereafter  directed,  whether 
under  the  evidence  there  is  now  such  a  case  presented,  that  the 
court  could,  under  their  legal  construction  of  this  written  agree- 
ment, leave  to  you  the  ascertainment  of  any  damages.  We  think 
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that  in  such  a  case  as  is  here  presented  before  us,  it  would  not 
require  that  there  should  be  an  absolute  touching  of  the  building  to 
interfere  with  it.  An  interference  with,  or  an  obstruction  to  the 
privileges  and  appurtenances  rendered  necessary  for  the  enjoyment 
of  the  building  for  the  purposes  for  which  it  was  intended  to  be 
used,  would  be  contrary  to  the  spirit  of  this  contract.  Exposure 
to  danger  by  fire,  unreasonable  obstruction  of  the  proper  mode 
of  ingress  and  egress,  and  such  like  matters,  would  all  be  calcu- 
lated to  lessen  the  value  of  the  buildings  as  such ;  and  therefore  in 
our  opinion,  if  they  existed,  would  be  such  an  interference  with, 
and  damages  to  the  buildings,  for  which  the  owner  might  fairly 
seek  for  compensation  under  the  meaning  of  this  agreement  or 
release.  It  might  not  have  been  necessary  that  the  court  in  this 
case  should  have  given  the  above  opinion  to  you,  as  we  think  there 
is  a  legal  difficulty  in  the  way  of  the  plaintiff's  recovering  any 
thing  in  this  form  of  proceeding ;  but  we  have  been  desirous  that 
the  various  questions  arising  under  the  evidence,  might  all  be  dis- 
posed of  on  the  record. 

We  have  already  said  to  you  that  the  execution  and  delivery 
of  this  release  vested  in  the  defendants  the  right  to  the  three  rods 
of  land,  together  with  the  privilege  of  using  the  necessary  land 
on  each  side  for  their  convenience,  while  the  road  was  being  con- 
structed ;  subject  only  to  the  implied  agreement,  and  that  an  ab- 
solute one,  irrespective  of  any  increased  value  to  the  property,  to 
pay  not  the  value  of  the  land  occupied,  but  only  for  the  buildings; 
and  also  under  the  testimony  of  Dr  Parkhurst,  for  fencing.  It 
gave  to  the  company  the  right  of  immediate  entry,  to  locate  the 
road  wherever  the  president  and  managers  might  direct,  and  also 
to  construct  the  same ;  and  took  away  from  them  the  characters 
of  trespassers,  which  would  otherwise  have  appertained  to  them 
for  so  doing,  unless  they  should  have  previously  fulfilled  all  the 
prerequisites  required  of  them  under  the  4th  section  of  the  Act 
of  April  1833. 

This  Act  however  contemplates  a  state  of  things  altogether 
different  from  those  we  have  just  stated.  The  1st  section  provides 
how  the  road  is  to  be  located ;  it  repeats  all  the  different  consi- 
derations which  are  to  operate,  to  justify  and  authorize  the  loca- 
tion. The  4th  section  considers  no  interest  in  the  land  to  be 
vested  in  the  company,  until  payment  of  the  damages,  &c. ;  and 
indeed  no  right  of  entry,  until  the  commencement  of  the  proceed- 
ings and  tender  of  the  amount  reported  by  the  viewers;  and  these 
damages,  whether  estimated  by  viewers,  or  by  a  court  and  jury, 
are  for  the  land,  including  buildings  and  all  appurtenances,  to  be 
estimated  however,  under  the  general  advantage  derived  to  the 
owner  of  the  property  from  the  rail-road. 

Again,  the  Act  gives  no  authority  to  the  company  to  go 
through  a  dwelling-house,  or  any  out-house  of  the  value  of  $500, 
without  the  consent  of  the  owner.  Now  it  may  be  the  true  con- 
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struction  of  this  agreement,  that  the  company  have  the  consent 
of  the  owner  to  pass  through  any  buildings,  being  obliged  merely 
to  pay  the  damages  for  the  building.  Further,  the  Act  regards 
the  owner  of  the  land  occupied  by  the  location  of  the  road,  as  the 
person  entitled  to  damages  under  the  summary  method  of  reco- 
vering them,  therein  provided.  In  this  case,  the  company  under 
this  release,  and  not  the  plaintiff  here,  were  the  owners  of  the  land 
at  the  time  of  the  location.  Is  it  not  evident  that  the  Act  refers 
to  a  case  where  the  owner  and  the  company  are  different  persons? 
We  finally  say  to  you  that  this  release  so  changes  the  situation 
and  rights  of  the  parties  respectively,  that  the  special  proceeding 
provided  under  the  4th  section  of  the  Act  does  not  apply  to  them, 
and  therefore  that  the  plaintiff  cannot  now  recover. 

His  remedy,  if  he  has  sustained  damages  contrary  to  the  spirit 
and  meaning  of  the  deed  of  release,  is  by  an  action  upon  the  im- 
plied undertaking  therein  contained.  And  we  add  that  there  is 
nothing  in  this  case  to  authorize  the  plaintiff  to  recover  the  value 
of  the  two  rods  of  land,  over  and  above  the  three  rods  occupied 
under  this  release. 

The  court  further  charge  the  jury  in  reply  to  the  points  sub- 
mitted by  the  plaintiff: 

The  first  point  does  not  arise  in  the  cause. 

To  the  second,  we  reply  that  the  release  recited  a  valuable 
and  sufficient  consideration  paid.  That  Dr  Parkhurst  swears  he 
was  requested  by  some  of  the  stockholders  in  the  company  to  pro- 
cure releases  on  the  various  different  proposed  routes  of  the  road, 
to  assist  in  deciding  on  the  question  of  location,  whether  on  the 
east  or  west  side  of  the  Tioga  river.  This  release  from  its  very 
language,  is  drawn,  submitting  the  location  to  the  officers  after- 
wards to  be  elected,  the  charter  having  been  then  duly  obtained. 
It  is  afterwards  delivered  over  to  the  company,  whose  officers  as 
the  plaintiff  shows  us,  were  duly  elected  in  August  1835,  and 
claiming  under  this  deed,  they  proceeded  to  locate  the  road. 

Maynard  and  Greenough,  for  plaintiff  in  error,  argued  that 
delivery  was  essential  to  the  validity  of  a  deed,  and  before  the 
company  was  organized,  it  was  incapable  to  receive  it.  5  Watts 
354;  2  Watts  362;  8  Watts  9;  1  Penn.  Rep.  32,  402;  7  Cranch 
299. 

Williston,  for  defendant  in  error,  cited  4  Whart.  135. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A  number  of  errors  have  been  assigned,  some  of 
which  are  exceptions  to  the  general  charge  delivered  by  the  court 
below  to  the  jury;  and  the  rest  are  exceptions  to  answers  given 
by  the  court  to  points  submitted  by  the  counsel  of  the  complain- 
ant. The  charge  delivered  by  the  president  of  the  court  (Conyng- 
n.  —  o  * 
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ham,)  is  certainly  not  only  correct,  but  excellent  in  every  respect, 
so  far  as  it  is  applicable  to  this  case.  Whether  the  company  had 
by  the  deed  of  grant,  bargain  and  sale  to  them,  from  the  owners 
of  the  lands  through  and  upon  which  the  rail-road  has  been  con- 
structed, obtained  thereby  the  consent  of  the  owners  respectively, 
to  pass  through  their  buildings  thereon,  with  the  rail-road,  in  case 
it  should  be  found  expedient  to  do  so,  is  a  question  which,  as  it 
did  not  arise  in  the  case,  though  the  court  below  have  noticed  it 
by  saying  it  might  be  so,  without  giving  any  decisive  opinion  upon 
it,  we  shall  therefore  avoid  passing  upon  it.  Being  satisfied  also 
with  the  reasoning  of  the  court,  as  well  as  with  their  conclusions 
in  regard  to  the  various  questions  raised  on  the  trial  of  the  cause, 
we  shall  do  but  little  more  than  adopt  what  the  court  have  said. 
It  has  been  urged  with  great  plausibility,  and  in  a  manner  perhaps 
somewhat  more  imposing  here  than  that  which  was  exhibited  in 
the  court  below,  that  the  answer  of  the  court  to  the  plaintiff's 
second  point  is  erroneous,  and  especially  in  not  answering  that 
portion  of  it,  whereby  the  court  were  requested  to  instruct  the 
jury  that  the  release  (meaning  the  deed  of  bargain  and  sale,)  was 
inoperative,  on  the  ground,  among  others  therein  mentioned,  "  that 
Curtis  Parkhurst  being  only  a  commissioner  authorized  to  receive 
subscriptions  for  stock,  was  not  authorized  to  procure  releases ; 
that  the  company  never  having  elected  their  officers,  were  not 
organized,  and  therefore  were  not  capable  of  making  a  contract, 
or  even  receiving  a  grant  of  the  nature  contained  in  the  deed." 
Now  if  it  can  be  shown  that  it  was  competent  for  the  company, 
after  they  became  completely  organized  by  the  election  and  ap- 
pointment of  proper  officers,  by  means  of  whom  they  were  to  act 
as  a  corporation,  to  accept  of  the  deed  so  as  to  entitle  themselves 
to  the  benefit  of  it,  the  conclusion  would  seem  to  be  inevitable 
that  they  could  only  avail  themselves  of  it,  by  becoming  bound 
to  observe  and  perform  on  their  part  everything  therein,  either 
expressly  or  impliedly  contained,  as  forming  any  part  of  the  con- 
sideration for  conceding  to  the  company  the  advantages  set  forth 
in  the  deed.  The  most  formidable  objection  raised  against  the 
efficacy  of  the  deed,  seems  to  be  that  it  contained  a  grant  of  a 
freehold  estate  in  lands,  upon  certain  terms  and  conditions  therein 
specified ;  and  as  the  company,  at  the  time  of  its  execution,  were 
not  organized,  and  therefore  not  in  being  for  the  purpose,  as  it  is 
contended,  of  accepting  the  grant  upon  the  terms  therein  men- 
tioned, the  deed  could  not  have  any  immediate  operation  for  want 
of  the  assent  of  the  grantee ;  nor  could  it  have  any  future  opera- 
tion so  as  to  pass  the  title  of  the  land,  because  that  would  be  in 
violation  of  the  rule  of  law,  which  declares  that  a  freehold  estate 
can  not  be  created  by  deed  to  commence  in  futuro.  Indeed  the 
counsel  of  the  complainant  appeared  disposed  to  go  still  further, 
by  denying  the  existence  of  the  defendants  altogether,  at  the  time 
of  the  signing  and  sealing  of  the  deed ;  and  that  if  the  grantee 
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were  not  in  rerum  natura  at  the  time,  it  was  manifest  that  the 
grant  contained  in  the  deed  could  not  take  effect;  nor  indeed  could 
it  be  considered  a  deed  at  all,  seeing  there  was  no  grantee  in  being 
to  whom,  or  for  whose  use  it  could  be  delivered ;  and  that  without 
delivery,  though  signed  and  sealed  by  the  plaintiff,  yet  it  could 
not  possibly  be  his  deed,  as  delivery  was  essentially  necessary  to 
make  it  so.  But  if  a  rail-road  made  by  a  corporation  constituted 
for  that  purpose,  with  a  view  to  accommodate  the  public  by 
transporting  passengers  and  goods  upon  it  when  requested,  is  to 
be  regarded  as  a  public  highway,  the  grant  contained  in  the  deed 
may  be  good  without  any  specific  grantee  in  esse  at  the  time,  to 
whom  the  fee  could  be  conveyed.  See  3  Kent  Comm.  450,  and 
the  cases  referred  to  there  in  note.  That  such  a  rail-road  is  so 
considered,  is  abundantly  clear  from  the  opinion  of  this  court, 
delivered  by  the  Chief  Justice  in  The  Philadelphia  and  Trenton 
Rail-road  Company,  (6  Whart.  Rep.  43-46).  It  is  in  reality  a 
road  made  for  the  use  of  the  public,  by  a  company  incorporated 
specially  for  that  purpose,  who  construct  it  with  their  own  funds, 
but  have  a  license  from  the  public  to  remunerate  themselves  for 
doing  so,  by  charging  and  receiving  tolls  from  passengers  and  the 
owners  of  goods  transported  thereon.  But  it  is  not  strictly  cor- 
rect, either  in  fact  or  in  law,  in  this  case,  to  say  that  the  company 
was  not  in  being  at  the  time  of  the  signing  and  sealing  of  the 
deed ;  for  they  received  some  days  previously,  from  the  governor 
of  the  state,  letters  patent,  incorporating  them  by  the  name  of 
"  The  Tioga  Navigation  Company,"  in  conformity  to  an  Act  of 
Assembly  passed  for  that  specific  purpose.  And  the  letters  hav- 
ing been  granted  thus  at  the  special  request  of  the  corporators 
themselves,  according  to  the  direction  of  a  special  Act  of  the 
Legislature  passed  in  that  behalf,  rendered  a  formal  acceptance 
of  the  charter  by  them  unnecessary.  The  subscribers  for  stock, 
whose  names  were  presented  to  the  governor  as  such,  became  in- 
corporated immediately  upon  the  execution  of  the  letters  patent 
by  the  governor,  although  their  constitution  may  in  some  degree 
have  been  incomplete  until  the  officers  were  appointed ;  so  that 
even  if  it  had  been  necessary,  in  order  to  have  rendered  the  grant 
contained  in  the  deed,  effectual,  that  the  grantee  therein  named 
should  have  been  in  existence  at  the  time,  it  was  so ;  and  the  de- 
livery of  the  deed  to  Mr  Parkhurst  for  the  use  and  benefit  of  the 
company,  was  a  good  delivery  of  it  to  the  company.  That  the 
company  approved  and  accepted  it,  might  in  the  absence  of  proof 
to  the  contrary,  be  fairly  presumed,  seeing  it  appears  plainly  on 
its  face,  to  confer  a  benefit  upon  them ;  but  it  is  unnecessary  to 
make  or  rely  upon  such  a  presumption,  as  the  company  have  ex- 
pressly asserted  their  right  to  the  land  under  it.  The  company 
then  having  accepted  the  deed  after  they  were  completely  organ- 
ized, became  thereby  bound  to  observe  and  fulfil  on  their  part,  all 
the  terms  and  conditions  upon  which  it  would  appear  to  have 
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been  executed.  For  instance,  if  they,  in  locating  or  constructing 
the  road,  interfered  in  any  way  with  the  buildings  of  the  plaintiff, 
so  as  to  occasion  any  loss  or  damage  to  him,  they  ought  to  repair 
it  under  the  obligation  arising  from  the  acceptance  of  the  deed ; 
and  if  they  have  or  do  not,  he  may  maintain  an  action  of  assump- 
sit  against  them  on  account  thereof;  or  if  they  have  failed  to 
make  any  fences  connected  with  the  grant  of  the  land  to  them  by 
the  plaintiff,  he  may  also  maintain  his  action  against  them  in  like 
manner,  for  such  failure.  These  matters  cannot  be  considered 
as  conditions  annexed  to  the  grant  of  the  land,  which  would  go, 
as  was  suggested  in  the  course  of  the  argument  by  the  plaintiff's 
counsel,  to  avoid  it  in  case  of  a  non-observance  and  a  non-per- 
formance of  them  by  the  defendants,  because  there  is  nothing  on 
the  face  of  the  deed  going  to  show  that  such  was  the  intention. 
Neither  is  it  necessary,  as  was  also  said,  in  order  to  maintain 
an  action  against  the  company  for  the  non-performance  of  their 
engagement  in  respect  to  these  matters,  that  the  plaintiff  should 
have  such  engagement  from  them  in  writing,  under  their  corpo- 
rate seal ;  because  it  was  held  by  this  court  in  The  Chesnut-Hill 
Turnpike  Company  v.  Rutter,  (4  Serg.  fy  Rawle  16),  that  a  corpo- 
ration may,  without  seal,  become  bound,  either  by  an  express  or 
implied  contract,  and  that  assumpsit  will  lie  against  it  for  a 
breach  thereof. 

Judgment  affirmed. 
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Morrison  against  Beirer. 

A  deed  for  a  lot  of  ground  to  "  A  school-honse  and  congregation  thereof,  or 
employers  and  their  heirs,  for  and  in  consideration  of  the  natural  love  and  affec- 
tion which  they"  (the  grantors)  "  have  and  bear  unto  the  said  school-house,  and 
its  congregation  and  employers  thereof,"  executed  by  two  persons,  is  not  a  deed 
of  bargain  and  sale,  but  is  operative  between  those  who  sealed  it  as  a  declaration 
of  trust,  leaving  the  title  to  rest  where  it  was  before. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

John  Beirer  against  Robert  Morrison.  This  was  an  action  of 
ejectment  for  about  half  an  acre  of  ground.  The  plaintiff  gave 
evidence  as  follows  : 

Jacob  Steelsmith  sworn.  I  know  the  land  in  dispute.  Ques- 
tion by  Mr.  Foster  :  —  Who  lived  on  the  land,  of  which  this 
was  part,  in  1803?  Objected  to  by  defendant;  objection  over- 
ruled by  the  court,  and  exception  by  defendant.  I  know  the  lines 
of  the  tract,  and  have  known  them  thirty-five  years.  Altman 
owned  the  adjoining  tract  ;  the  original  line  is  a  marked  line  ; 
Daniel  Williams  died  in  possession  of  this  tract  ;  a  farm  cleared  ; 
large  improvement  ;  house  and  barn  ;  he  was  one  of  the  oldest 
settlers  ;  I  must  have  known  him  four  or  five  years  before  his 
death. 

ii.~  11  181) 
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Cross-examined — Daniel  Williams  died  between  1802  and  1805. 
He  had  given  this  piece  of  ground  for  a  school-house  before  his 
death.  He  did  not  die  in  possession  of  this  lot. 

Jacob  Rugh,  Jun.  As  long  as  I  can  mind  any  thing,  Daniel 
Williams  lived  on  that  place  where  he  died ;  I  can  recollect  forty 
years  ago ;  his  death  must  have  been  thirty  odd  years  ago. 

Plaintiff  offered  the  record  of  the  Orphans'  Court  —  June  ses- 
sions 1803.  Objected  to  by  defendant ;  objection  overruled  by 
the  court,  and  exception  taken  by  defendant. 

Petition  of  the  heirs  and  legal  representatives  of  Daniel  Wil- 
liams, and  proceedings  thereon,  confirming  the  land  to  John  Wil- 
liams. 

Deed.  —  John  Williams  to  Philip  Drum,  for  116  acres  and  80 
perches,  dated  1st  of  April  1807,  for  that  part  allotted  to  John 
Williams,  acknowledged  4th  April  1807. 

Record.  —  Orphans'  Court,  May  9th,  1823.  Petition  of  Simon 
Drum,  administrator  of  Philip  Drum  deceased.  Order  of  sale,  19th 
of  May  1823.  Return,  14th  of  July  1823,  sold  to  John  Beirer. 

Deed.  —  Simon  Drum,  administrator  of  Philip  Drum,  to  John 
Beirer,  the  plaintiff,  dated  30th  July  1823. 

Samuel  L.  Carpenter  affirmed.  I  made  the  survey  on  the  3d 
of  April  last,  at  the  instance  of  plaintiff.  I  marked  the  school- 
house  ground.  Defendant  lives  in  a  little  house  east  of  this  line. 
I  could  not  find  corner,  nor  lines.  This  old  draft  was  put  into  my 
hands  by  plaintiff:  "  Old  draft  for  the  school-house  lot,  dated  25th 
February  1796."  The  line  between  Altman's  and  Williams's 
tracts  passes  through  the  centre  of  the  school  lot,  and  throws  ex- 
actly one-half  to  the  John  Williams'  tract.  Old  draft,  dated  25th 
February  1796,  read. 

Levi  Campf.  Robert  Morrison  has  been  in  possession  of  the 
lot  in  dispute  fully  two  years  ;  has  his  family  there.  The  first 
year  he  had  a  fence  around  it,  and  occupied  it  as  a  garden.  Be- 
fore he  came  there  it  was  occupied  for  a  school-house.  When  the 
school  system  commenced  it  was  thrown  out  of  the  district.  I 
had  a  conversation  with  Morrison,  the  defendant.  He  said  he 
would  surrender  to  the  proper  authority. 

The  new  school-house  was  built  about  twelve  years  ago.  There 
was  a  subscription,  and  money  was  raised  in  that  way.  I  gave 
timber.  The  most  of  the  money  was  subscribed  in  the  borough — 
the  neighbourhood  round  assisted  in  the  building  of  it.  Mr.  Beirer, 
the  plaintiff,  subscribed  $5  to  the  building.  The  new  house  is  not 
in  the  same  place  where  the  old  one  stood ;  the  present  house  is  a 
little  more  north.  A  call  was  made,  by  notice  in  the  newspapers, 
for  a  meeting  at  the  school-house  on  the  8th  of  February  1840 ; 
old  Mr.  Beirer,  the  plaintiff,  was  at  the  meeting,  and  took  part 
with  the  rest  that  were  there.  John  Beirer,  Jun.,  and  his  father- 
in-law,  Zachariah  Pool,  were  elected  trustees  of  the  school.  I 
went  to  school  in  the  old  house  in  1810. 
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The  defendant  offered  in  evidence  the  following  deed,  which  was 
objected  to  by  the  plaintiff,  and  rejected  by  the  court,  who  sealed 
a  bill  of  exception. 

This  indenture,  made  the  24th  day  of  February,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  ninety-six,  between 
John  Peter  Altman  and  Daniel  Williams,  both  of  Hempfield  town- 
ship, Westmoreland  county,  state  of  Pennsylvania,  farmers,  of  the 
one  part,  and  the  school-house  and  its  employers,  (it  is  the  school- 
house  which  is  built  on  the  line  of  said  John  Peter  Altman  and 
Daniel  Williams,  on  a  road  leads  from  Greensburg  to  said  John 
Peter  Altman)  of  the  other  part,  witnesseth  that  the  said  John 
Peter  Altman  and  Daniel  Williams,  for  and  in  consideration  of  the 
natural  love  and  affection  which  they  have  and  bear  unto  the  said 
school-house  and  its  congregation,  or  employers  thereof,  Have  given 
granted,  aliened,  enfeoffed,  and  confirmed,  and  by  these  presents 
doth  give,  alien,  enfeoff,  and  confirm  unto  the  said  school-house 
and  congregation,  all  messuage  or  tenement  situate,  &c.,  and  also 
all  those  parcels  of  land  lying  in  the  above  said  township  and 
county  is  also  a  part  of  said  Peter  Altman's  and  part  of  Daniel 
Williams's  plantations,  beginning  at  a  post  over  the  run  before  the 
house,  thence  a  north  course  twelve  rods,  to  a  post,  thence  a  west- 
erly course  to  a  black  jack,  for  a  corner,  thence  south  to  a  post 
for  a  corner,  thence  to  the  place  of  beginning  is  also  each  long 
side  twelve  rods,  each  short  side  eight  rods,  containing  one  half 
acre  and  sixteen  rods  of  land,  and  all  and  singular,  &c.,  &c.,  and 
all  the  estate,  right,  title,  interest,  property,  claim,  and  demand 
whatsoever  of  them  the  said  John  Peter  Altman  and  Daniel  Wil- 
liams, of,  in  and  to  the  said  messuage,  lands  and  premises,  and 
of,  in  and  to  every  part  and  parcel  thereof,  with  their  and  every 
of  their  appurtenances  and  writings  concerning  the  said  premises 
only,  or  only  any  part  thereof  now  in  the  hand  and  custody  of  the 
said  John  Peter  Altman  and  Daniel  Williams,  To  have  and  to 
hold  the  said  messuage  or  tenement,  lands,  hereditaments,  and  all 
and  singular  the  premises  hereby  granted  and  conveyed,  or  men- 
tioned, or  intended  to  be  granted  and  conveyed,  with  their  appur- 
tenances, unto  the  said  school-house  and  congregation  thereof,  or 
employers,  their  heirs,  to  the  only  proper  use  for  a  school  for  ever; 
and  the  said  John  Peter  Altman  and  Daniel  Williams,  for  them- 
selves, their  heirs,  executors,  and  administrators,  doth  covenant, 
promise,  and  grant  to  and  with  the  said  employers  of  said  school- 
house,  their  heirs  and  assigns  shall,  and  lawfully  from  thenceforth 
for  ever  hereafter,  peaceably  and  quietly  have,  hold,  use,  occupy, 
possess  and  enjoy  the  said  messuage  or  tenement,  lands  and  pre- 
mises above-mentioned  to  be  hereby  granted,  for  a  school-house 
for  ever,  also  with  their  and  every  of  their  appurtenances,  free, 
clear,  and  discharged,  or  well  and  sufficiently  saved  and  kept 
harmless  of  and  from  all  former  and  other  grants,  bargains,  sales, 
gifts,  jointures,  feoffments,  leases,  dowers,  estates,  entails,  judg- 
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ments,  and  from  all  other  titles,  troubles  and  encumbrances  what- 
soever, hath  made,  committed,  done,  or  suffered  to  be  had,  made 
by  them  John  Peter  Altman  and  Daniel  Williams,  their  heirs, 
executors,  administrators,  or  any  other  person  or  persons  lawfully 
claiming,  or  to  claim  by,  from,  or  under  them,  or  any  or  either  of 
them.  In  witness  whereof,  &c. 

2.  Defendant  offered  to  prove,  by  witnesses,  that  the  inhabitants 
of  the  neighbourhood  built  a  school-house  on  the  land  in  dispute 
in  1796,  and  occupied  the  house  and  lot  for  school  purposes  until 
the  school-house  became  useless,  in  1825,  when  a  new  house  was 
built,  by  subscription,  on  the  lot,  of  which  subscribers  John  Bei- 
rer, the  plaintiff,  is  one.     That  Daniel  Williams,  who  objected  to 
Beirer's  taking  exclusive  possession,  was  also  a  subscriber,  and 
paid  part  of  the  money  for  building  the  new  house —  that  the  last 
house  has  again  been  occupied  by  the  contributors,  and  neigh- 
bours, for  school  purposes,  until  within  three  years  back,  when 
Morrison,  the  defendant,  went  on  the  lot  under  the  direction  of 
Daniel  Williams.     That  John  Beirer,  the  plaintiff,  never  was  in 
possession  of  the  lot ;  that  he  had  always  excluded  it  from  his 
possession  by  fencing  around  it.     That  many  of  the  persons  who 
paid  their  money  toward  the  building  of  the  house  objected  to  the 
plaintiff  exercising  any  other  right,  in  relation  to  the  premises  in 
dispute,  than  a  right  in  common.     In  connexion  with  the  above, 
the  defendant  offered  the  original  subscription-list,  containing  the 
names  of  the  contributors,  and  amount  subscribed  by  them;  which 
evidence,  so  offered,  was  objected  to  by  the  plaintiff.     The  court 
sustained  the  objection,  and  overruled  the  evidence.     Defendant 
excepted. 

3.  Defendant  offered  to  prove  by  witnesses,  that  Henry  Welty, 
John  Kuhns,  Daniel  Williams,  John  Fleeger,  Esq.,  John  H.  Isett, 
Simon  Drum,  Esq.,  J.  Y.  Barclay,  Esq.,  Randal  M'Laughlin,  Esq., 
J.  B.  Alexander,  Esq.,  Dr.  John  Morrison,  John  Armstrong,  Esq., 
F.  A.  Rohrer,  Peter  Everett,  and  others,  contributors  to  the  build- 
ing of  the  school-house  on  the  lot  in  dispute,  signed  a  remonstrance 
against  any  sale  of  said  school-house  lot,  to  which  the  plaintiff 
objected ;  the  court  rejected  the  evidence  offered,  and  the  defen- 
dant excepted. 

4.  The  defendant  then  offered  and  gave  in  evidence  the  no- 
tice signed  by  John  Beirer,  Jr.  and  George  Thomas,  trustees,  as 
follows : — 

"  Sir — Being  in  possession  of  a  certain  school-house  and  lot  of 
ground  with  the  appurtenances,  situate  in  the  township  of  Hemp- 
field,  county  of  Westmoreland,  adjoining  lands  of  Barnet  Thomas 
and  John  Beirer,  Sen.,  belonging  to  a  certain  congregation,  and 
of  which  we  are  the  appointed  trustees,  you  are  therefore  hereby 
notified  to  leave  the  said  premises,  and  deliver  up  peaceable  pos- 
session to  us  on  or  before  the  first  day  of  April  next  ensuing  the 
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date  hereof.     In  witness  whereof  we  hereunto  set  our  hands  and 
seals,  this  first  day  of  January,  one  thousand  eight  hundred  and 
forty. 
"  To  Robert  Morrison." 

5.  Defendant  then  offered  to  prove  by  competent  testimony,  that 
John  Williams,  to  whom  was  allotted,  in  the  partition  of  Daniel 
Williams's  real  estate,  that  part  from  which  the  school-house  lot 
had  been  stricken,  had  notice  of  the  deed  to  the  school-house 
offered  in  evidence  by  defendant,  dated  24th  of  February  1796, 
previous  to  the  partition.  Which  was  objected  to  by  the 
plaintiff,  and  the  evidence  rejected  by  the  court ;  the  defendant 
excepted. 

The  court  charged  the  jury  as  follows : — 

"  The  defendant  has  shown  no  title  in  himself,  but  he  alleges 
that  the  title  is  in  certain  persons  in  trust  for  the  purposes  of  a 
school.  It  appears  from  the  testimony,  that  the  house  occupied 
by  defendant  was  built  and  had  been  used  for  a  school-house. 
Williams  no  doubt  gave  a  license  to  occupy  the  ground  for  a 
school-house;  but  there  is  no  evidence  that  he  conveyed;  and  if  he 
ever  had  title,  that  passed  to  his  representative,  the  present  plain- 
tiff. The  question  here  is  not  between  the  representatives  of 
Williams  and  the  trustees,  if  there  be  any ;  although  there  might 
be  no  conveyance  of  the  legal  estate  as  against  those  who  wanted 
the  ground  for  school  purposes,  the  plaintiff  might  be  estopped  in 
equity ;  but  so  far  as  we  know  of  any  school  trustees,  they  have 
also  notified  the  defendant  to  quit;  it  is  not  a  question,  then, 
between  a  person  holding  the  legal  estate  and  his  cestui  que  trust, 
but  between  such  person  (if  you  believe  that  Daniel  Williams  died 
seised)  and  a  mere  intruder,  who  shows  no  right  of  any  kind,  and 
consequently  cannot  succeed." 

To  which  opinion  of  the  court  the  defendant  excepted. 

Errors   assigned : 

1.  The  court  erred  in  admitting  the  testimony  of  Jacob  Steel- 
smith,  set  forth  in  the  bill  of  exceptions. 

2.  The  court  erred,  also,  in  the  admission  in  evidence  of  the 
record  of  the  Orphans'  Court,  containing  the  partition  among  the 
heirs  of  Daniel  Williams ;  it  having  been  previously  proved  by 
plaintiff's  witness,  that  the  intestate  did  not  die  seised  of  the  land 
in  dispute. 

3.  The  court  erred,  also,  in  rejecting  the  deed  of  Williams  and 
Altman  to  the  employers  of  the  school. 

4.  The  court  erred,  also,  in  rejecting  the  evidence  contained  in 
defendant's  third  and  fourth  offers. 

5.  The  charge  of  the  court  is  erroneous. 

Beaver  and  Kuhns,  for  plaintiff  in  error.  The  provisions  of  the 
statute  of  charitable  uses  are  in  force  here  and  were  part  of 

II. H 
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the  common  law.  2  Kent  Com.  287 ;  17  Serg.  4*  Rawle  88 ;  3 
Watts  70 ;  5  Watts  495 ;  Prac.  in  Chan.  16 ;  1  Black.  Rep.  91 ;  2 
Fern.  453,  755.  If  the  grantors  had  a  right  to  convey,  and  the 
object  of  the  conveyance  can  be  discovered,  chancery  will  not 
permit  the  charitable  use  to  fail  for  want  of  a-trustee ;  and  in  the 
mean  time  the  legal  estate  will  remain  in  the  grantors,  upon  whose 
death  it  will  pass  to  their  heirs  at  law,  to  support  the  trust. 
1  Penn.  Rep.  49 ;  4  Wlieat.  673 ;  2  Term  Rep.  346 ;  6  Pick.  427 ; 
7  Pick.  303. 

Foster  and  Coulter,  contra,  argued  that  the  deed  was  void  for 
want  of  a  consideration,  and  for  want  of  a  grantee  competent  to 
take,  and  for  the  uncertainty  who  was  intended  to  take.  The 
Orphans'  Court  has  jurisdiction  of  whatever  estate  an  intestate 
died  seised,  and  may  distribute  it.  The  present  plaintiff  claims 
under  Williams,  who  took  the  land  by  the  decree  of  the  Orphans' 
Court. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  plain  that  the  deed  executed  by  Williams 
and  Altman  did  not  pass  the  legal  title,  not  only  because  there 
was  no  party  to  receive  it,  but  because  there  was  no  valuable 
consideration  to  make  it  a  bargain  and  sale.  On  the  other  hand, 
it  is  just  as  plain  that  it  operated  between  those  who  sealed  it,  as 
a  declaration  of  trust,  leaving  the  title  to  rest  where  it  was  before. 
No  form  of  words  is  necessary  to  constitute  such  a  declaration,  it 
being  sufficient  that  an  intention  to  create  a  trust  is  clear.  It 
may  be  created  by  means  analogous  to  a  bargain  and  sale,  if  there 
be  such  a  consideration  as  the  law  requires  in  a  conveyance,  which 
it  would  not  pronounce  merely  voluntary;  and  thus  it  is  said  that 
articles  of  agreement  made  before  marriage  for  a  settlement,  are 
sufficient  to  raise  a  trust  without  any  conveyance  of  the  title. 
(Burton 's  Compend  420).  Now,  it  cannot  be  doubted  that  this 
deed  amounted  to  an  agreement  between  Williams  and  Altman 
to  devote  the  property  to  the  use  of  the  school,  the  sacrifice  of  its 
value  on  the  one  side  and  on  the  other,  being  a  mutual  and  valu- 
able consideration  for  the  act.  Then  the  instrument  being  unex- 
ceptionable as  to  form,  and  the  intent  being  clear,  a  chancellor 
would  not  let  a  charity,  so  circumstanced,  fail  for  want  of  a 
trustee ;  but,  in  this  case,  there  is  no  need  to  call  on  his  powers 
under  the  statute  of  charitable  uses,  or  those  he  might  exercise 
independently  of  it,  because  the  parties  in  whom  the  legal  estate 
resides,  as  it  did  originally,  are  trustees  in  being,  and  competent 
to  execute  the  trust,  though  they  are  devested  of  the  beneficial 
ownership.  That  is  appropriated  to  the  charity,  and  the  conse- 
quences of  it  are,  that  the  legal  estate,  instead  of  being  subject  to 
distribution  under  the  intestate  laws,  descended  to  the  heir  at  com- 
mon law ;  that  John  Williams,  under  whom  the  plaintiff  claims, 
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took  nothing  by  the  proceedings  of  the  Orphans'  Court  in  that 
part  of  the  land  which  is  in  dispute ;  and  that  the  plaintiff  has  not 
a  colourable  title  to  recover  even  against  an  intruder.  He  is 
neither  the  legal,  nor  the  equitable  owner  of  the  soil ;  and  the 
court  should  have  admitted  the  deed  of  trust  to  strip  him  of  every 
thing  like  pretension.  It  is  evident  that  he  supposed  the  deed 
was  void,  as  the  court  did ;  and  that  he  attempted  to  recover,  not 
in  subservience  of  the  trust,  but  in  opposition  to  it;  yet  even 
were  John  Williams  the  intestate's  oldest  son,  and  consequent 
depositary  of  the  legal  title,  neither  he  nor  his  grantee  would  be 
allowed  to  use  it  so  as  to  frustrate  the  object  of  the  charity.  A 
chancellor  would  control  his  action,  if  it  were  an  improper  one, 
and  compel  him  to  do  his  duty  with  a  good  grace.  In  Pennsyl- 
vania, we  have  a  less  direct,  but  more  efficient,  application  of 
judicial  power  to  the  subject  than  immediate  compulsion,  in  the 
proceeding  to  remove  a  refractory  trustee  and  put  a  more  willing 
one  in  his  place ;  and  should  the  person  in  whom  the  legal  title  is, 
refuse  to  execute  the  trust  in  good  faith,  that  course  may  be  taken 
here :  still  the  trustee  for  the  time  being,  is  the  undoubted  party 
to  maintain  an  ejectment  against  a  stranger,  in  subordination  to 
the  trustees  or  managers  of  the  school.  The  seventeenth  section 
of  the  Act  of  1836,  does  no  more  than  authorize  the  board  of 
inspectors  of  the  district  to  appropriate  such  part  of  the  school 
fund  to  it  as  they  may  think  proper,  allowing  the  school  to  remain 
under  the  direction  of  its  trustees.  That  Statute  leaves  the  ques- 
tion of  title  where  it  found  it ;  and  an  ejectment  therefore  can 
be  maintained  only  by  him  who  has  the  legal  or  equitable  estate. 
Should  the  trustee  refuse  to  prosecute  an  action  for  the  good  of 
the  school,  it  would  be  the  duty  of  the  court  to  dismiss  him,  and 
appoint  another.  In  this  instance,  the  deed  would  have  shown 
the  plaintiff  to  be  a  stranger  to  the  title,  and  it  ought  to  have 
been  admitted. 

Judgment  reversed. 
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Dickey  against  M'Cullough. 

A  and  B  entered  into  a  written  contract  by  which  A  agreed  to  procure  a  con- 
veyance to  be  made  to  B  for  certain  mills  and  real  e8tate,  in  consideration  of 
which  B  covenanted  to  advance  money  to  pay  the  encumbrances  upon  the  estate, 
and  to  carry  on  the  works  for  a  certain  time  until  he  should  be  reimbursed  the 
money  which  he  should  advance,  expenses,  &c.,  and  then  he  should  re-convey 
one  half;  by  subsequent  agreements,  the  parties  modified  and  changed  their  origi- 
nal contract;  and  after  the  mills  and  works  had  been  carried  on  some  time,  A 
brought  an  ejectment  for  the  estate  against  B  to  compel  a  re-conveyance.  Held, 
that  the  action  could  be  maintained,  and  must  be  considered  as  a  bill  in  equity, 
in  which  the  court  and  jury  must  settle  the  account  between  the  parties  upon 
the  principles  of  their  own  agreements,  and  fix  the  balance  due  by  either  party, 
and  enforce  the  payment  of  it,  by  means  of  a  conditional  verdict. 

An  estate  on  condition  may  be  forfeited  by  a  non-performance  of  the  condition 
•within  a  reasonable  time,  and  the  estate  revests  without  the  formality  of  a  re- 
entry ;  but  if  the  party  once  dispense  with  the  condition,  he  cannot  afterwards 
enter  for  a  subsequent  breach  of  it ;  his  remedy  in  such  case  is  an  action  of  cove- 
nant for  the  breach  of  the  contract. 

If  one  who,  by  the  nature  of  his  agreement,  is  bound  to  keep  an  account  of  pro- 
fits, refuses  or  neglects  to  produce  it  upon  the  trial  of  a  cause  involving  a  settle- 
ment of  his  accounts,  the  jury  will  be  justified  in  charging  him  beyond  what  it  can 
be  shown  he  received. 

ERROR  to  the  District  Court  of  Allegheny  county. 

James  Dickey  against  Henry  M'Cullough  and  Thomas  Don- 
nelly. This  was  an  action  of  ejectment  for  two  lots  of  ground 
and  a  grist-mill  and  saw-mill  in  Tarentum.  There  was  also  pend- 
ing between  the  same  parties  an  ejectment  for  seven  acres  of  land 
in  East-Deer  township,  which  depended  upon  the  same  evidence, 
and  was  tried  at  the  same  time. 

The  plaintiff  gave  in  evidence  the  following  agreement  between 
him  and  the  defendant : 

"An  article  of  agreement,  made  the  llth  day  of  April  1836, 
between  Henry  M'Cullough,  of  the  one  part,  and  James  Dickey, 
of  the  other  part,  Witnesseth,  that  the  said  James  Dickey,  on  his 
part,  has  procured  Robert  Lowry  and  Rhoda  his  wife,  to  convey 
in  fee  simple  unto  the  said  Henry  M'Cullough,  two  lots  (grist 
and  saw-mill  thereon)  of  ground,  with  the  improvements  thereon, 
situate  in  the  village  of  Tarentum,  and  numbered  46  and  47.  And 
has  also  assigned  and  transferred  unto  the  said  Henry  M'Cul- 
lough all  his  the  said  James  Dickey's  interest  in  a  certain  lease  of 
salt  works  and  appurtenances  now  occupied  by  the  said  James 
Dickey,  in  Deer  township,  subject  to  the  payment  of  the  rents, 
&c.,  unto  the  said  Henry  M'Cullough,  with  all  the  fixtures,  tools, 
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utensils  thereunto  belonging  and  necessary  for  carrying  on  the 
works. 

"  And  whereas  the  said  James  Dickey  is  embarrassed  and  sun- 
dry judgments  against  him  in  the  Common  Pleas  of  Allegheny 
county,  and  is  unable  without  assistance  to  continue  and  carry  on 
his  grist  and  saw-mill  and  salt-works.  It  is  hereby  understood 
and  agreed  that  the  said  Henry  M'Cullough  shall  commence  and 
start  the  salt-works,  grist  and  saw-mill  and  carry  on  the  same 
for  the  term  of  three  years  from  this  date,  taking  the  personal 
property  of  the  said  Dickey  at  a  fair  valuation,  and  loaning  unto 
the  said  Dickey  a  sum  sufficient  to  pay  off  the  said  judgments 
against  the  said  Dickey. 

"And  it  is  further  agreed  that  the  said  M'Cullough  shall  pay 
the  said  Dickey  for  his  services  in  assisting  him  to  carry  on  the 
said  business  in  the  sum  of  five  hundred  dollars  per  annum  in 
four  equal  quarterly  payments.  And  it  is  further  agreed  that  at 
the  end  of  the  said  term  or  sooner  termination  of  the  same  by 
agreement  of  the  parties,  that  the  said  Henry  M'Cullough  upon 
being  refunded  the  money  and  interest  advanced  by  him  to  pay 
the  judgments  now  against  said  Dickey,  and  upon  being  indemni- 
fied against  all  other  contracts  and  engagements  of  the  said 
Dickey,  shall  allow  and  set  over  to  the  said  Dickey,  the  one-half 
of  all  profits  made  by  the  said  Henry  by  carrying  on  the  said 
establishment,  deducting  therefrom  the  salary  above  specified,  and 
shall  also  convey  unto  him  the  undivided  half  of  the  two  lots  of 
ground  with  the  buildings  and  appurtenances  thereunto  belong- 
ing, and  the  undivided  half  of  the  lease  of  the  salt-works,  with  the 
appurtenances,  &c.;  neither  party  to  be  at  liberty  to  assign  his 
interest  in  this  contract  without  the  permission  of  the  other,  and 
either  party  to  have  the  refusal  of  the  other's  interest. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  llth  day  of  April,  A.  D.,  one  thousand  eight 
hundred  and  thirty-six. 

"  *ealed  and  dglivered  HENRY  M'CULLOUGH,     [S 


The  plaintiff  then  offered  to  prove  that  he  was  present  and 
witnessed  a  parol  exchange  of  property  between  said  Lowry 
and  said  Dickey  ;  —  that  he  (James  Dickey)  was  to  exchange 
another  salt-works  about  two  miles  from  Freeport,  with  Robert 
Lowry,  for  Robert  Lowry's  grist  and  saw-mill  property,  being 
the  same  claimed  in  ejectment,  and  that  said  agreement  was 
to  made  between  the  said  Lowry  and  Dickey,  and  executed  by 
them,  and  that  Dickey  was  put  into  possession  of  said  grist  and 
saw-mill  property  in  pursuance  of  said  agreement,  and  remained 
in  possession  until  he  (Dickey)  made  his  arrangement  with  M'Cul- 
lough under  the  agreement  already  in  evidence  in  this  case.  This 
n.  —  12  H* 
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was  objected  to  by  the  defendant,  and  the  objection  was  sustained 
as  to  so  much  of  it  as  relates  to  the  agreement  of  exchange  be- 
tween Lowry  and  Dickey,  and  overruled  as  to  the  residue. 
Plaintiff  excepted. 

The  plaintiff,  after  giving  the  evidence  mentioned  in  the  forego- 
ing offer,  gave  evidence  to  show  the  improvements  which  he  had 
made  upon  the  property  after  he  exchanged  and  obtained  the  pos- 
session from  Lowry,  by  which  it  appeared  that  nearly  the  whole 
of  both  the  mills  were  made  new,  and  the  salt-works  repaired. 

The  plaintiff  then  proposed  to  prove  the  value  of  all  the  im- 
provements put  upon  the  property,  and  the  total  value  of  the 
property  itself  at  the  time  the  mills  went  into  the  possession  of 
M'Cullough  (the  defendant).  This  was  objected  to  by  the  defend- 
ant and  overruled  by  the  court  upon  the  ground  of  irrelevancy ; 
and  exceptions  taken  by  plaintiff. 

The  plaintiff  then  gave  evidence  to  show  the  amount  of  work  which 
had  been  done  by  the  defendants  at  the  salt-works  and  the  mills 
during  the  time  they  were  in  their  possession,  for  the  purpose  of 
establishing  the  fact  that  M'Cullough  had  been  reimbursed  the 
money  which  he  had  advanced. 

Defendant  offered  and  read  in  evidence  the  counterpart  of  the 
original  article  of  agreement  between  Dickey  and  M'Cullough, 
being  the  same  as  that  already  in  evidence  on  part  of  plaintiff; 
also  two  agreements  of  subsequent  date,  annexed  to  said  counter- 
part, as  follows,  viz : 

"Whereas,  the  annexed  article  of  agreement,  dated  on  the  llth 
of  April  1836, — Henry  M'Cullough  is  bound  to  pay  me  the  sum 
of  five  hundred  dollars  per  annum,  for  assisting  him  to  carry  on 
the  various  works  enumerated  in  said  article.  And  whereas,  the 
said  M'Cullough  is  desirous  of  entering  into  an  agreement  with  a 
certain  Dennis  Martin,  to  carry  on  the  works  aforesaid,  I  hereby 
release  the  said  M'Cullough  from  the  payment  of  the  said  sum  of 
five  hundred  dollars,  or  any  part  thereof,  and  agree  to  quit  his 
employ  and  rescind  so  much  of  the  contract  as  requires  him  to 
employ  me. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  23d  day  of  July,  1836. 

"  Signed,  JAMES  DICKEY. 

"  Test.  J.  A.  CANNON." 

"  In  consideration  of  the  above  release,  from  the  said  M'Cul- 
lough, I  do  hereby  surrender,  and  yield  up,  my  claim  to  any  part 
of  the  profits  made  by  the  said  M'Cullough,  on  the  steam-mills 
and  lease  of  salt-works,  or  by  the  salt-well  mentioned  in  the  an- 
nexed article  between  the  said  M'Cullough  and  me,  until  such 
time  as  I  shall  have  paid  him  the  amount  he,  the  said  M'Cul- 
lough, paid  to  my  creditors,  in  judgments  against  me,  as  is  speci- 
fied in  the  annexed  article. 


Sept.  1841.]  OF  PENNSYLVANIA.  91 

[Dickey  v.  M'Cullough.] 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  23d  day  of  July,  1836. 

"  Signed,  JaMEs  DICKEY. 

"  Test,  J.  A.  CANNON." 

Defendant  then  offered  the  deposition  of  J.  A.  Cannon,  taken  in 
No.  230,  June  1837,  wherein  said  Dickey  was  plaintiff,  and  said 
M'Cullough  defendant,  it  being  an  action  of  covenant  on  the  same 
article  of  agreement,  then  in  evidence  on  the  part  of  plaintiff,  and 
in  which  the  breach  assigned  by  plaintiff  was  the  sale  by  M'Cul- 
lough to  Donnelly. 

Objected  to  by  plaintiff,  on  the  ground  that  the  same  point  was 
not  in  controversy  that  is  contested  by  the  issue  in  the  present 
case. 

Objection  overruled,  and  exception  by  plaintiff. 

The  defendant  next  offered  the  book  of  original  entries,  together 
with  the  abstract  marked  E,  referred  to  in  the  said  deposition  of 
J.  A.  Cannon. 

To  this  the  plaintiff  objected,  on  the  ground  that  the  abstract 
referred  to  was  not  evidence.  Objection  overruled  by  the  court, 
and  exception  taken. 

The  defendant  gave  evidence  of  payments  made  by  him  for  quit- 
rents,  repairs,  &c.,  and  the  records  of  the  judgments  against 
Dickey  which  he  had  paid :  and  much  evidence  of  the  business 
vdiich  had  been  done  at  the  mills  and  works,  tending  to  show  that 
they  were  very  unprofitable,  and  that  no  money  wras  made.  The 
defendants  then  proposed  to  ask  a  witness  in  the  course  of  his 
examination  what  were  the  probable  profits  of  establishments  of 
this  description  at  the  time,  to  which  the  plaintiff  objected. 

PER  CURIAM. — You  might  originally  on  your  part  have  claimed 
from  the  parties  the  production  of  their  account  by  giving  them 
due  notice.  You  refrained  from  doing  this,  and  went  on  with 
testimony  to  prove  the  probable  profits.  The  defendants  propose 
to  rebut  their  testimony  by  the  testimony  now  offered.  I  see  no 
objection  to  it.  The  action  of  ejectment  is  such  a  perplexing 
mode  of  ascertaining  the  state  of  accounts  between  the  parties, 
that  it  is  difficult  to  say  what  is,  and  what  is  not  advisable. 

Dennis  Martin  sworn.  I  worked  for  M'Cullough  when  he  car- 
ried on  the  mills  and  salt-works.  The  mills  were  in  bad  condition. 
I  continued  two  months  at  the  saw-mill  before  I  went  to  the  salt- 
works. The  machinery  was  giving  way  every  day  or  two.  Dif- 
ficult to  keep  it  in  running  order.  A  part  of  it  out  of  order  when 
I  went  there.  I  don't  recollect  of  hearing  any  conversation 
between  Dickey  and  M'Cullough,  but  Dickey  told  me  several 
times  that  if  the  works  were  well  managed,  they  would  make 
money.  While  I  knew  them,  I  had  a  hard  thought  we  were  not 
making  much  of  any  thing.  Out  of  order.  We  did  not  run  the 
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well  at  any  time  one  whole  week.  Dickey  was  employed  at  that 
time  superintending.  Heard  him  tell  Dickey  that  he  was  not 
fit  to  manage.  They  had  several  falls  out  while  I  was  there.  I 
believe  M'Cullough  did  all  he  could  to  make  the  establishment 
profitable.  He  moved  there,  and  lived  in  Tarentum.  Dickey 
told  me  that  the  mills  were  losing  money.  I  rented  the  mills 
and  salt  works  from  M'Cullough  in  July  1836.  Dickey  had 
told  me  before,  that  if  I  would  rent  from  M'Cullough,  he  would 
go  in  with  me;  that  he  thought  he  could  do  better,  if  he  could 
get  Mr  M'Cullough  away ;  that  he  could  then  make  enough,  and 
would  be  able  to  pay  Mr  M'Cullough,  and  get  back  the  works. 
It  was  through  the  advice  of  Mr  Dickey  that  I  rented  from  M'Cul- 
lough. M'Cullough  and  I  had  contracted  for  a  year;  Dickey 
wanted  it  three  years  in  the  place  of  one.  The  agreement  be- 
tween Dickey  and  me  was  that  I  was  to  lease  the  works,  and  I 
and  he  were  to  go  in  together.  We  went  on  and  took  the  stock 
of  logs  that  M'Cullough  had  on  hand  at  the  time,  and  continued 
in  business  until  the  next  February,  when  I  gave  up  the  salt- 
works to  M'Cullough.  We  sunk  money.  I  retained  the  mills 
until  some  time  in  March  1837,  and  then  I  gave  them  up.  I 
gave  them  both  up  under  the  idea  that  we  were  sinking  money. 
We  were  responsible  for  the  rents.  Mr  M'Cullough  paid  them. 
I  never  paid  them.  I  was  present  when  this  agreement  was 
signed  by  Dickey  about  his  profits,  and  these  arrangements  grew 
out  of  the  arrangements  between  Dickey  and  me  relative  to  the 
lease.  Dickey  had  told  me  that  the  salt-works  were  a  good  pro- 
perty, and  money  could  be  made  by  them.  We  sunk  money. 
Jacob  Overall  managed  the  salt-works  for  me  during  the  continu- 
ance of  my  lease.  Overall  moved  the  works,  and  M'Cullough 
paid  him.  We  were  in  debt  to  M'Cullough  at  the  close  of  our 
lease.  (Exhibits  a  paper) — This  is  a  settlement  between  M'Cul- 
lough and  me. 

The  defendant  then  read  in  evidence  the  agreement,  dated  23d 
of  July  1836,  between  M'Cullough  and  Martin,  referred  to  by  wit- 
ness, as  follows :  — 

Article  of  agreement,  made  and  entered  into  this  23d  day  of 
July,  A.  D.  1836,  by  and  between  Henry  M'Cullough,  of  the  one 
part,  and  Dennis  Martin,  of  the  other.  Witnesseth : 

Whereas  the  said  Henry  M'Cullough,  by  article  of  agreement, 
dated  on  the  llth  day. of  April,  A.  D.  1836,  purchased  from  a  cer- 
tain James  Dickey,  two  lots  of  ground,  situated  in  the  village  of 
Tarentum,  county  of  Allegheny,  and  state  of  Pennsylvania,  No. 
46  and  47,  with  a  steam  saw  and  grist-mill  thereon  erected ;  and 
also  all  the  interest  of  the  said  Dickey  in  a  certain  lease  of  a  salt- 
well  and  appurtenances  thereon,  in  the  possession  of  the  said  Dickey, 
and  now  occupied  by  the  said  M'Cullough:  And  whereas  the 
said  Henry  M'Cullough  has,  since  the  llth  day  of  April,  been 
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employed,  personally,  in  attending  to  the  said  mills  and  salt 
works,  and  is  now  desirous  of  being  released  from  the  superin- 
tendence of  the  same — so  as  to  be  enabled  to  engage  in  other 
business — the  said  Dennis  Martin  agrees  and  covenants  with  the 
said  Henry  M'Cullough  to  superintend  and  carry  on  the  steam 
saw  and  grist-mills,  and  the  salt-works,  for  three  years  from  this 
date,  on  the  following  terms,  viz : 

All  the  salt  made  at  the  mills  is  to  be  delivered  every  day  to 
the  said  Henry  M'Cullough,  or  to  his  agents  at  the  works,  who 
is  to  retain  as  much  of  the  proceeds  of  the  same  as  will  pay  all 
the  expenses  of  making  or  manufacturing  such  salt,  and  the  sum 
of  $500  for  the  use  of  the  said  salt-well  and  steam  saw  and  grist- 
mill ;  and  as  much  as  will  pay  the  rent  of  said  well,  coming  to 
James  Baird,  which  is  the  one-fourth  barrel  of  all  salt  made  at  the 
said  well ;  and  all  and  every  rent  lien  or  charge  there  may  be 
against  each  or  all  of  said  salt-works  and  steam-mills.  And  then 
the  said  Henry  M'Cullough,  after  making  the  deductions  afore- 
said, is  to  pay  over  the  balance  of  the  proceeds  of  the  salt  to  said 
Dennis  Martin.  The  said  Martin  further  undertakes  and  agrees 
to  saw,  at  the  said  saw-mill,  all  the  stock  of  lumber  which  the 
said  Henry  M'Cullough  now  has  on  hand,  and  any  which  he  may 
hereafter  furnish  for  the  said  M'Cullough,  at  the  usual  and  cus- 
tomary prices  of  sawing ;  for  which  sawing  the  said  Martin  is 
first  to  receive  a  credit  on  the  aforesaid  sum  of  $500,  and  then 
the  said  M'Cullough  is  to  pay  him  the  balance  in  money,  or  ac- 
counts which  he  may  hold  against  him  or  the  said  mills.  And 
the  said  Martin  binds  himself,  and  agrees  with  the  said  M'Cul- 
lough, to  keep  all  the  conditions  of  this  article,  and  to  give  up  the 
possession  of  all  the  works  mentioned  in  this  article  to  the  said 
M'Cullough  at  any  time  he  may  choose  or  wish  to  re-enter  on  the 
same,  on  the  failure  of  the  said  Dennis  Martin  to  comply  with  any 
of  the  terms  aforesaid. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  23d  day  of  July,  A.  D.  1836. 

HENRY  M'CULLOUGH,     [SEAL]. 

DENNIS  MARTIN,  [SEAL]. 

Dennis  Martin,  the  witness,  then  proceeded  as  follows : — 

M'Cullough  stated  to  me  when  I  made  this  agreement  with 
him,  that  he  would  have  nothing  to  do  with  Dickey,  and  that  if  I 
made  any  arrangement  with  Dickey,  I  must  make  it  on  my  own 
private  account ;  that  he  would  have  nothing  to  do  with  him. 

The  defendant  then  offered  the  settlement  between  Martin  and 
M'Cullough. 

Objected  to  on  the  ground  that  it  did  not  affect  Dickey,  and 
that  the  books  of  Dickey  and  Martin  were  in  court,  and  offered 
to  defendants  to  produce  if  they  please. 

Per  Curiam. — The  plaintiff  cannot  now  interrupt  the  course  of 
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defendants'  testimony  by  interposing  their  own  testimony  and 
books. 

The  objections  to  the  settlement  overruled,  and  exception  by 
plaintiff. 

The  defendant  then  gave  in  evidence  the  following  agreement : 

Memorandum  of  an  agreement,  made  this  third  day  of  April, 
A.  D.  one  thousand  eight  hundred  and  thirty-seven,  between 
Henry  M'Cullough,  of  the  one  part,  and  Thomas  Donnelly,  of  the 
other  part. 

Whereas  the  said  Henry  M'Cullough  has  a  deed  of  conveyance 
from  Robert  Lowry  and  wife,  for  two  lots  of  ground,  numbered 
forty-six  and  forty-seven,  in  the  village  of  Tarentum,  Allegheny 
county,  on  which  is  erected  a  steam  grist  and  saw-mill,  with  the 
appurtenances :  And  whereas  a  certain  James  Dickey  assigned 
unto  the  said  Henry  M'Cullough,  by  his  assignment  dated  llth  of 
April  1836,  all  his,  the  said  James  Dickey's,  interest  in  a  certain 
lease  of  salt-works,  and  appurtenances,  then  occupied  by  the  said 
James  Dickey,  subject  to  the  payment  of  certain  rents,  &c.,  and 
upon  certain  conditions  in  the  said  agreement  particularly  set 
forth. 

And  whereas,  by  a  subsequent  arrangement  between  the  said 
James  and  the  said  Henry,  the  said  James  relinquished  the 
employment  of  the  said  Henry,  and  discharged  him  from  the 
yearly  payment  to  him  of  $500,  as  aforesaid  in  the  said  agree- 
ment. And  the  said  James,  also,  on  the  23d  of  July  1836,  by 
writing  under  his  seal,  agreed  with  the  said  Henry  M'Cullough, 
to  yield  up  and  surrender  any  right  to  the  profits  that  he  might 
have  under  the  first-named  agreement,  until  such  time  as  the  said 
Henry  M'Cullough  shall  have  been  paid  the  amount  the  said 
Henry  has,  and  was  bound  to  pay  to  the  creditors  of  the  said 
James.  And  whereas  the  said  James  was,  on  the  9th  of  April 
1836,  justly  indebted  on  the  account  aforesaid  unto  the  said 
Henry  M'Cullough  in  the  sum  of  $2829,  with  interest  from  that 
date,  which  is  still  due  and  unpaid ;  upon  payment  of  which  sum, 
with  the  interest  thereon,  the  said  James  will  be  entitled  to  the 
one-half  of  the  real  estate  specified  in  the  lease,  and  of  the 
profits,  &c. 

Now,  it  is  agreed  that  the  said  Henry,  in  consideration  of 'the 
payment  unto  him,  by  the  said  Thomas  Donnelly,  of  $4000,  in 
eight  equal  semi-annual  payments  of  $500,  with  interest  from  this 
date,  doth  hereby  agree  to  sell  and  convey  unto  the  said  Thomas 
Donnelly  all  his,  the  said  Henry's,  interest  in  the  premises  here- 
unto described:  To  have  and  to  hold  the  same  to  the  said 
Thomas  Donnelly,  his  heirs  and  assigns,  as  fully  as  the  said 
Henry  now  holds  the  same,  and  under  and  subject  to  the  cove- 
nants and  conditions  between  the  said  Henry  and  the  said  James, 
together  with  the  right  unto  the  said  Thomas  to  receive  to  his 


Sept.  1841.]  OF  PENNSYLVANIA.  95 

[Dickey  v.  M'Cullough.] 

own  use  from  the  said  James,  the  said  sum  of  money  so  specified 
to  be  due  by  the  said  James  unto  the  said  Henry ;  the  deed  to  be 
made  when  the  said  payments  are  fully  complied  with. 

Witness  THOMAS  DONNELLY,       [SEAL]. 

DENNIS  MARTIN,  HENRY  M'CULLOUGH,    [SEAL]. 

H.  S.  FRICK. 

Received  of  Thomas  Donnelly,  promissory  notes,  payable  ac- 
cording to  the  agreement,  in  full  of  the  within  purchase-money, 
all  dated  3d  May  1837. 

HENRY  M'CULLOUGH. 

The  plaintiff  offered  the  deposition  of  Robert  Lowry,  taken  in 
the  case  No.  6,  November  Term  1839,  it  being  admitted  that  at 
the  time  the  testimony  was  taken  there  were  no  parties  in  court. 
Offered  as  a  mere  statement  of  Robert  Lowry's  under  his  own 
hand,  and  as  competent  evidence  on  the  ground  that  he  is  de- 
ceased, and  that  this  his  declaration  can  be  read  in  evidence. 

Objected  to  on  the  ground  that  it  was  not  competent  for  any  pur- 
pose ;  and  that  such  an  inquiry  could  not  be  made  of  Lowry  him- 
self, if  he  were  in  court. 

The  evidence  overruled,  and  the  plaintiff  excepted. 

In  the  conclusion  of  their  charge  to  the  jury,  the  court  thus  in- 
structed the  jury,  which  was  the  subject  of  exception : — 

"  You  will  therefore  see,  that  by  the  construction  the  court 
have  put  upon  this  agreement,  and  the  subsequent  course  of  the 
parties,  your  inquiries  will  be  limited  to  the  actual  amount  of  rents 
received  by  M'Cullough ;  that  the  plaintiff  is  entitled  to  call  upon 
him  to  account  for  the  one  moiety  of  those  rents ;  and  that  unless 
you  are  satisfied  that  he  has  received  from  the  property  an 
amount  of  rents  sufficient  to  discharge  the  amount  of  advances 
made  by  him,  with  interest,  the  defendants  are  entitled  to  your 
verdict. 

In  stating  the  account,  you  will  charge  the  plaintiff  with  the 
amount  of  the  advances  stated  at  $2829,  with  interest  at  the  end 
of  each  year.  From  the  aggregate  of  principal  and  interest,  you 
will  deduct  one-half  the  yearly  rent  or  other  sum  that  M'Cullough 
has  actually  received,  and  carry  on  the  account  in  that  manner 
to  the  present  time.  I  may  observe,  that  in  doing  so  it  will  be 
found  that  the  plaintiff  is  still  greatly  in  arrear. 

This  opinion  of  the  court  on  the  law  saves  you  from  the  neces- 
sity of  going  into  the  very  unprofitable  and  fanciful  inquiry  as  to 
how  much  might,  by  possibility,  have  been  received  from  the 
avails  of  the  two  properties ;  and  renders  the  numerous  calcula- 
tions of  the  two  parties  predicated  upon  supposed  losses  and  pro- 
fits of  no  avail." 

To  which  opinion  of  the  court  the  plaintiff  excepted. 
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Hampton  and  Van  Amringe,  for  plaintiff  in  error,  argued  that 
the  paper  of  the  llth  April  1836  was  a  mortgage,  and  not  a  condi- 
tional sale ;  but  the  defendant  was  something  more  than  a  mort- 
gagee in  possession,  for  he  was  not  only  to  keep  possession  until 
all  the  money  he  advanced  was  refunded,  but  he  was  to  retain  an 
absolute  interest  of  one-half  of  the  estate,  at  the  end  of  three  years. 
The  plaintiff  proposed  to  prove  the  value  of  the  property,  in  order 
to  show  that  the  transaction  was  a  mortgage  of  the  premises,  and 
not  a  conditional  sale ;  for,  as  is  said  in  3  Watts  196,  if  the  property 
was  worth  a  great  deal  more  than  the  money  loaned,  it  would 
not  be  presumed  to  be  a  sale.  The  agreement  was  that  M'Cul- 
lough was  to  advance  his  capital,  and  give  his  own  personal  ser- 
vices to  the  business ;  and  if  he  had  done  so,  he  would  have  been 
fully  paid.  He  had  no  right  to  sell  to  Donnelly ;  he  thereby  for- 
feited his  right  to  the  property,  and  the  plaintiff  is  entitled  to  re- 
cover the  whole.  On  the  point  that  the  agreement  of  the  llth 
of  April  1836  was  a  mortgage,  see,  2  Fern.  84;  5  Binn.  503; 
9  Serg.  4*  Rawle  147.  The  court,  then,  should  have  instructed 
the  jury  to  render  a  conditional  verdict,  such  as  would  have  done 
justice  between  the  parties.  8  Serg.  4*  Rawle  491,  334;  7  Serg. 
4-  Rawle  155  ;  2  Penn.  Rep.  505  ;  5  Watts  350 ;  6  Watts  95,  212 ; 
8  Serg.  4-  Rawle  418;  3  Watts  441 ;  2  Johns.  Chan.  108. 

M'Candless  and  Metcalf,  contra,  contended  that  the  transaction 
was  a  conditional  sale  of  the  estate.  To  constitute  a  mortgage, 
there  must  be  a  covenant  to  pay.  Yelv.  206 ;  Cro.  Jos.  281  ;  7 
Cranch  218;  Plait  on  Cov.  37;  2  Bac.  Mr.  64;  2  Yerger  6;  9 
Yerger  172.  This  agreement  does  not  contain  any  covenant  on 
the  part  of  M'Cullough  to  advance  money  to  carry  on  the  works, 
or  furnish  capital.  The  plaintiff  cannot  recover  upon  an  equitable 
title  without  first  tendering  a  conveyance  before  suit  brought. 
8  Serg.  4-  Rawle  332;  5  Watts  155. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  in  form  an  action  of  ejectment,  but  in  sub- 
stance a  bill  in  equity  for  an  account  of  the  profits  of  certain 
real  estate,  and  to  compel  a  re-conveyance  of  the  whole  or  a 
moiety  to  the  plaintiff.  It  is  a  remedy  well  understood  in  this 
state,  and  although  the  machinery  is  not  in  all  cases  very  well 
adapted  to  attain  that  object,  yet  through  the  instrumentality  of 
a  jury,  it  has  been  effectually  used  to  give  equitable  relief.  The 
plaintiff  was  the  equitable  owner  of  a  salt-works,  grist  and  saw- 
mill, with  the  appurtenances.  The  property  in  controversy  was 
acquired  by  a  parol  exchange  between  the  plaintiff  and  Robert 
Lowry,  the  former  owner,  consummated  by  the  delivery  of  pos- 
session. The  plaintiff  put  the  premises  in  repair,  in  consequence 
of  which  he  became  so  ntuch  embarrassed  as  to  become  unable 
longer  to  carry  on  the  works  without  pecuniary  aid.  And  for 
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this  reason,  (as  it  would  seem,)  he  was  induced  to  enter  into  an 
arrangement  with  the  defendant,  which  resulted  in  the  agreement 
of  the  llth  April  1836,  modified  by  the  subsequent  agreement  of 
the  23d  July  1836.  On  the  construction  of  these  instruments  the 
cause  mainly  depends.  In  the  article  of  the  llth  April,  Dickey 
agrees  that  he  will  procure  Lowry,  who  held  the  legal  title,  to 
convey  the  premises  in  dispute  in  fee  simple  to  M'Cullough.  He 
at  the  same  time  transfers  to  M'Cullough  a  lease  of  the  salt-works, 
&c.,  with  all  tools,  fixtures,  &c., necessary  to  carry  on  theworks.  In 
consideration  whereof,  after  reciting  that  Dickey  was  embarrassed 
and  unable  to  carry  on  the  business  without  assistance,  he  agrees 
that  he  will  commence  and  start  the  salt-works,  &c.,  and  carry 
on  the  same,  for  the  term  of  three  years  from  the  date  of  the  arti- 
cle ;  that  he  will  take  the  personal  property  of  Dickey  at  a  fair 
valuation;  and  moreover,  (and  this  would  seem  to  have  been 
Dickey's  principal  inducement,)  that  he  would  loan  to  him  money 
to  an  amount  sufficient  to  pay  certain  judgments,  rendered  against 
him.  It  was  further  agreed  that  M'Cullough  should  pay  to  Dickey 
for  his  services  8500  per  annum,  in  four  equal  quarterly  payments; 
that  at  the  end  of  the  three  years,  or  if  the  term  terminated 
sooner  by  agreement,  &c.,  M'Cullough,  upon  being  refunded  the 
money  advanced,  and  interest,  and  being  indemnified  against  the 
contracts  and  engagements  of  Dickey,  will  allow  to  Dickey  the 
one-half  of  all  the  profits,  &c.,  after  deducting  the  salary,  as  before 
provided,  together  with  the  other  incidental  expenses.  And  fur- 
ther, in  the  event  as  above  specified,  he  engages  to  convey  to  him 
the  undivided  half  of  the  two  lots  of  ground,  with  the  buildings, 
&c.,  and  the  undivided  half  of  the  lease  of  the  salt-works,  with 
the  appurtenances.  Neither  party  was  at  liberty  to  assign  with- 
out consent,  and  each  to  have  the  refusal  of  the  other's  interest. 
To  enforce  a  compliance  with  these  contracts,  this  suit  is  brought, 
and  the  first  question  is,  as  to  the  legal  character  of  the  instru- 
ment ;  and  although  I  do  not  hold  it  very  material  in  arriving  at 
a  correct  result,  yet  we  think  that  it  is  a  conveyance  of  the  legal 
title,  with  a  declaration  of  trust,  that  the  vendee  will  hold  the 
property  on  the  terms  and  conditions  specified  in  the  articles  of 
agreement ;  that  is  to  say,  in  trust,  that  if  Dickey  performs  his 
part  of  the  agreement,  by  causing  the  conveyance,  &c.,  to  be 
made,  that  he,  M'Cullough  will  carry  on  the  works  for  the  term 
of  three  years,  and  of  course,  will  supply  the  means  required  for 
that  purpose ;  that  he  will  take  the  personal  property  at  a  fair 
valuation ;  that  he  will  loan  Dickey  money  to  pay  the  judgments 
against  him ;  that  he  will  employ  him  at  a  fixed  salary :  that  he 
will  allow  him  the  one-half  of  the  profits,  and  that  he  will  at  the 
end  of  the  term,  or  sooner  termination  thereof,  convey  to  him  one 
half  of  the  property.  M'Cullough,  in  addition  to  the  capital  to  be 
furnished  by  him,  agrees  to  give  his  personal  attention  to  the 
business,  whether  with  or  without  compensation  is  nowhere  said, 
H.  — 13  i 
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and  neither  party  is  at  liberty  to  assign  without  consent,  &c. 
If  the  case  depended  on  the  original  agreement,  it  would  be  at- 
tended with  comparatively  little  difficulty.  It  would  be  the  duty 
of  M 'Cullough,  in  the  first  place,  to  relieve  Dickey  by  advancing 
money  to  pay  the  judgments,  to  take  his  personal  estate  at  a  fair 
valuation,  to  be  deducted  from  the  amount  advanced,  the  differ- 
ence constituting  the  debt.  In  addition,  M'Cullough  would  be 
bound  to  furnish  the  necessary  capital,  and  to  give  his  personal 
attention  to  the  works,  and  perhaps,  upon  a  fair  construction  of 
the  agreement,  without  compensation.  Dickey  would  have  a 
qualified  management  of  the  works,  and  would  be  entitled  for  his 
services  to  a  fixed  salary,  to  be  paid  quarterly.  The  profits,  if 
any,  at  the  end  of  the  term,  or  sooner,  would  be  divided  between 
them.  The  profits  would  be  ascertained  by  deducting,  among 
other  things  properly  included  under  the  head  of  expenses,  inte- 
rest on  the  capital,  payment  of  the  ground-rents,  and  the  stipu- 
lated salary  to  Dickey.  And  if  it  should  so  happen  that  the  mo- 
ney advanced  was  refunded  out  of  the  profits,  or  in  any  other 
way,  and  a  complete  indemnity  given,  as  is  provided  in  the  arti- 
cle, Dickey  would  have  the  unquestionable  right  to  call  for  a  re- 
conveyance of  one  moiety  of  the  premises.  On  the  supposition 
that  both  parties  had  performed  their  contract  in  good  faith, 
there  would  be  no  difficulty  in  a  settlement  on  the  principles 
indicated. 

The  contract,  as  is  seen,  is  not  without  a  valuable  considera- 
tion, and  we  are  at  a  loss  to  see  any  thing  to  support  the  allega- 
tion of  usury.  Nor  is  it  of  any  consequence  in  this  controversy. 
At  the  time  of  the  original  contract  the  parties  appear  to  have  had 
great  confidence  in  each  other,  but  which  did  not  long  continue ; 
for.  shortly  after,  they  became  mutually  dissatisfied  and  desirous 
of  changing  their  personal  relations.  M'Cullough  was  anxious  to 
be  relieved  from  the  management  of  the  works,  so  as  to  be  able  to 
engage  in  other  business,  and  Dickey  was  equally  desirous  that 
he  should  have  no  further  personal  superintendence  over  them. 
These  inferences  may  be  fairly  deduced  from  the  testimony.  Ac- 
tuated by  these  feelings  and  motives,  they  enter  into  the  agree- 
ments as  contained  in  the  three  several  instruments  of  the  23d  of 
July,  viz.,  the  releases,  as  they  have  been  termed,  by  Dickey  to 
M'Cullough,  and  the  agreement,  or  lease,  to  Martin.  These  in- 
struments cannot  well  be  understood  on  any  other  principles ;  but 
with  this  key  to  their  construction  the  intention  of  the  parties  is 
manifest.  It  must  be  remarked  that  the  latter  are  not  distinct 
and  independent  agreements,  although  subsequent,  but  are  modi- 
fications, or  alterations  of  the  original  contract,  and,  of  course, 
must  be  construed  in  connexion  with  each  other,  and  as  one  in- 
strument. Dickey  agrees  to  alter  or  modify  the  original  agree- 
ment, so  far  as  to  relinquish  his  right  to  be  employed  as  a  ma- 
nager, at  a  certain  salary.  He  consents  to  dispense  with  the 
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personal  services  of  M'Cullough,  and  agrees  to  the  contract  with 
Martin.  This  appears  as  well  from  the  agreements  and  written 
proofs,  as  from  the  evidence  of  Martin,  who  testifies  that  this 
arrangement  was  made  with  the  consent,  and  at  the  instance  of 
Dickey,  who,  it  was  understood,  was  to  have  an  interest  and  an 
agency  in  the  business.  In  the  release  of  the  same  date,  for  a 
reason  which  is  not  very  apparent  from  the  instrument  itself, 
Dickey  agrees  to  surrender  his  claim  to  the  profits  until  he  shall 
have  paid,  or  refunded  the  amount  advanced  by  M'Cullough. 
This  has  been  erroneously  construed  to  be  an  absolute  release  of 
the  moiety  of  the  profits  to  which  he  was  entitled  under  the  origi- 
nal agreement.  To  this  construction  we  cannot  accede.  Taken 
in  connexion  with  the  previous  contract,  it  cannot  fairly  be  said 
to  amount  to  anything  more  than  a  surrender,  or  waiver  of  a 
right  to  the  payment  of  $500  for  his  services  as  agent,  and  an 
agreement  that  his  share  of  the  profits  may  be  immediately  ap- 
plied to  the  repayment  of  the  loan,  without  deduction.  A  differ- 
ent construction  is  unreasonable,  for  no  cause  can  be  assigned  for 
any  other  change  in  the  first  agreement.  It  harmonizes  with  the 
written  documents,  and  accords  with  the  actions  and  conduct  of 
the  parties,  so  far  as  their  intentions  have  been  disclosed  by  the 
evidence,  written  and  parol.  Dickey  seems  to  have  been  fully 
impressed  with  the  notion  that  the  works,  when  well  managed, 
were  profitable  —  that  his  ill  success  was  caused  by  a  want  of 
capital.  He  was  soon  convinced  that  M'Cullough  was  an  unfit 
manager.  M'Cullough  (disappointed,  perhaps,  in  his  just  expect- 
ations) had  an  equally  unfavourable  opinion  of  Dickey ;  and  this 
resulted  with  the  consent  and  approbation  of  both,  in  the  arrange- 
ment with  Martin.  To  maintain  that  this  is  a  violation  of  the  part 
of  the  agreement  which  inhibits  either  party  from  assigning  their 
interest  in  the  contract,  is  contrary  to  all  the  evidence,  written 
and  parol.  But  although  this  is  very  clear,  yet  we  perceive  no- 
thing which  exempts  M'Cullough  from  rendering  an  account  of 
profits,  whether  in  the  shape  of  rent,  or  otherwise.  The  agreement 
with  Martin  was  rescinded,  but  whether  with  or  without  the  con- 
sent of  Dickey,  does  not  appear ;  and  afterwards,  or  perhaps  at  or 
about  the  same  time,  M'Cullough  undertakes  to  sell  his  interest  in 
the  premises  to  James  Donnelly.  There  is  no  evidence  that  Dickey 
either  consented  to  the  rescission  of  the  contract  with  Martin,  or 
that  he  agreed  to  the  sale  or  assignment  to  Donnelly.  The  plain- 
tiff contends  that  this  is  in  violation  of  the  contract,  and  a  for- 
feiture of  M'Cullough's  title,  of  which  he  can  avail  himself  in  this 
suit.  But  this  is  a  bill  in  chancery  for  an  account ;  and  after  re- 
leasing all  claim  to  the  personal  services  of  M'Cullough,  and 
agreeing,  as  it  is  in  proof  he  did,  to  the  contract  with  Martin, 
Dickey  has  precluded  himself  from  insisting  on  this  act  as  a  for- 
feiture of  the  defendant's  title  to  a  moiety.  It  is  unlike  the  case 
of  Hamilton  v.  Elliott,  (5  Serg.  4*  Rawle  375),  which  decides  that  an 
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estate  on  condition  may  be  forfeited  by  a  non-performance  of  the 
condition,  in  a  reasonable  time,  and  that  the  estate  is  revested  in 
the  person  who  is  in  possession,  without  the  formality  of  an  entry. 
For,  where  a  person  once  dispenses  with  a  condition,  he  cannot 
afterwards  enter  for  a  subsequent  breach  of  the  condition.  If  he 
has  any  remedy,  it  is  by  an  action  of  covenant  on  the  article  for 
a  breach  of  the  condition.  But,  notwithstanding,  there  is  nothing 
in  the  case  which  prevents  the  plaintiff  from  electing  to  require, 
as  here,  an  account  of  the  profits  while  under  the  management  of 
Donnelly,  independently  of  the  subsequent  re-transfer  of  the  pre- 
mises. Under  this  view  of  the  case,  let  us  direct  our  attention  to 
the  proper  manner  of  stating  the  accounts,  and  this  has  been 
already  indicated  in  the  preceding  remarks.  M'Cullough  would 
have  the  right  to  charge  Dickey  with  the  amount  of  money  ad- 
vanced. From  this  must  be  deducted,  in  the  first  instance,  the 
value  of  the  personal  property ;  the  balance  will  show  the  amount 
of  the  actual  debt.  From  this  deduct  the  profits,  if  any,  of  the 
works,  from  the  time  of  the  contract  until  the  trial.  Whether 
there  were  any  profits,  must  be  decided  by  the  jury;  and,  in  in- 
vestigating this  part  of  the  case,  the  plaintiff  has  a  right  to  require 
the  production  of  the  books  which  were,  or  ought  to  have  been 
kept.  They  are  the  best  evidence ;  and  a  refusal,  or  an  inability, 
as  is  justly  said  in  Cassel  v.  Spayd,  (3  Watts  445),  to  furnish  a  just 
and  true  account,  is  sufficient  to  warrant  a  charge  beyond  what 
can  be  shown  to  have  been  received.  So,  if  there  has  been  any 
violation  of  the  contract,  by  a  refusal  or  neglect  to  furnish  the 
necessary  capital,  and  a  loss  has  been  occasioned  thereby,  he  may 
be  charged,  by  the  jury,  with  all  the  profits  that  might  have  been 
received.  The  property,  it  appears,  was  burthened  with  ground- 
rents,  which  have  been  extinguished  by  Donnelly.  In  the  esti- 
mation, the  defendants  will  be  entitled  to  charge,  as  part  of  the 
expenses,  interest  on  the  purchase-money,  as  well  as  interest  on 
the  capital.  If  the  profits  should  exceed  the  amount  required  to 
pay  the  outlays  of  the  defendant,  the  plaintiff  will  be  entitled  to 
a  verdict  for  an  undivided  moiety  of  the  premises,  and  for  the 
surplus  profits.  But  if  it  should  be  less,  we  cannot  agree  that  the 
verdict  should  be  for  the  defendant.  This,  it  must  be  recollected, 
is  in  the  nature  of  a  bill  in  chancery.  The  jury,  under  the  direc- 
tion of  the  court,  are  bound  to  do  what  a  Court  of  Chancery 
would  do ;  that  is  to  say,  state  an  account,  and  order  a  reconvey- 
ance, on  payment  of  the  balance  due.  This  may  be  done  by  a 
conditional  verdict.  The  law  is  not  so  unreasonable  as  to  require 
a  tender  before  the  commencement  of  the  suit,  because  the  sum 
due  is  uncertain,  and  the  very  object  of  the  suit  is  to  ascertain 
that  which  is  uncertain,  and  which  only  the  accountant  may 
know.  No  Court  of  Chancery  has  required  a  previous  tender; 
and  in  this  respect  the  proceedings  are  identical. 

As  to  the  bills  of  exceptions,  we  think  the  court  was  wrong  in 
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overruling  the  testimony  of  the  exchange.  It  was  part  of  the 
title,  and,  on  that  ground,  was  admissible  in  an  action  of  eject- 
ment ;  besides,  it  should  have  been  received  for  the  purpose  of 
showing,  in  part,  the  consideration  of  the  contract.  So,  evidence 
of  the  value  of  the  premises  was  pertinent,  having  a  bearing  on 
the  construction  of  the  contract.  Evidence  of  probable  profits  of 
other  establishments  of  a  similar  description,  ought  not  to  be  re- 
ceived, except  from  necessity,  and  in  no  case  where  better  proof 
is  in  the  power  of  the  party,  as  by  production  of  his  own  books, 
which,  if  kept  as  they  ought  to  be,  will  remove  all  doubts  as  to 
the  profits.  The  settlement  between  M'Cullough  and  Martin  was 
improperly  admitted,  as  it  was  made  in  the  absence  of  Dickey. 
The  books  were  the  best  evidence.  In  estimating  the  profits,  the 
losses  which  were  incurred  in  the  course  of  the  business,  without 
any  default  or  mismanagement,  must  be  deducted.  It  is  alleged 
by  the  plaintiff  that  500  bushels  of  salt  were  on  the  premises  at 
the  time  of  the  contract,  the  property  of  the  plaintiff,  and,  as  such, 
went  into  the  possession  of  the  defendant,  who  sold  the  same,  and 
applied  the  proceeds  to  the  payment  of  a  judgment  of  Lowry 
against  the  defendant.  If  this  be  as  stated,  Dickey  is  entitled  to 
a  deduction  to  that  amount,  by  the  terms  of  the  agreement.  The 
plaintiff  offered  to  prove,  by  the  declaration  and  admission  of 
Lowry,  that  the  property  belonged  to  Dickey ;  that  it  was  a  pledge 
for  a  debt  due  to  Lowry.  Surely,  the  admission  of  Lowry,  who 
is  dead,  against  his  own  interest,  is  evidence ;  that  it  is  in  the  form 
of  a  deposition,  detracts  nothing  from  its  force  or  admissibility. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Smith  against  Jack. 

The  suing  out  of  a  fieri  facias,  and  the  collection  of  the  costs  upon  a  judg- 
ment in  ejectment,  is  inconsistent  with  the  prosecution  of  a  writ  of  error  by  the 
same  party,  which,  under  such  circumstances,  will  be  dismissed  on  motion  of  the 
defendant  in  error. 

WRIT  of  error  to  the  Common  Pleas  of  Butler  county. 

George  Smith  against  William  Jack  and  Robert  Jack.  This 
was  an  action  of  ejectment  for  one  hundred  and  twenty-five  acres 
of  land,  in  which  the  plaintiff  recovered  only  a  verdict  for  the 
three-fifths  of  the  land.  The  plaintiff  took  an  exception  to  the 
opinion  of  the  court,  and  sued  out  this  writ  of  error. 

While  the  writ  of  error  was  pending,  and  before  the  record  was 
ii.  —  i  * 
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sent  up,  the  plaintiff  sued  out  on  the  judgment  a  fieri  facias  for 
costs,  upon  which  they  were  collected  by  the  sheriff. 

Holstein,  for  defendant,  admitted  the  error  in  the  opinion  of  the 
court  below,  but  moved  to  dismiss  the  writ  of  error,  on  the  ground 
that  the  plaintiff  had  sued  out  a.  fieri  facias  upon  his  judgment, 
and  collected  the  costs. 

Sullivan  and  Pearson,  for  plaintiff  in  error,  disclaiming  any 
previous  knowledge  of  the  fact  that  the  counsel  in  the  lower  court 
had  issued  a.  fieri  facias  for  costs,  argued  that  a  mistake  of  that 
kind  should  not  be  permitted  to  deprive  a  party  of  his  rights, 
especially  when  this  Court  had  the  power  to  set  the  matter  right, 
by  awarding  restitution,  upon  the  reversal  of  the  judgment.  A 
party  should  not  be  deprived  of  his  remedy,  in  this  Court,  by  a 
constructive  retraxit,  or  release  of  errors. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  The  record  presented  an  ejectment  for  125  acres 
of  land.  The  defendant,  William  Jack,  took  defence  for  50  acres 
off  the  east  end  of  the  tract,  under  articles  of  agreement  with 
David  Regal,  dated  7th  October  1836.  Both  parties  admitted  the 
right  to  the  whole  tract  was  in  David  Regal  and  William  Regal. 
George  Smith's  title  was  on  1st  December  1837,  and  was  for  the 
whole  125  acres,  and  was  from  David  Regal  and  William  Regal. 
It  was  a  matter  disputed  whether  Smith,  at  the  time  of  his  pur- 
chase, had  actual  notice  of  the  previous  sale  by  David  to  William 
Jack,  of  a  part  of  the  land  ;  and  this,  as  a  matter  of  fact,  was  left 
to  the  jury.  After  the  sale  to  Smith,  William  Regal  also  sold  to 
Jack.  The  court  told  the  jury  that  David  Regal  had  no  authority 
to  sell  any  specific  part  in  entirety,  as  no  division  between  him 
and  William  was  proved,  or  alleged,  and  if  they  found  that  Jack 
could  hold  by  reason  of  Smith  purchasing  with  notice,  he  could 
only  hold  an  undivided  50  acres  of  the  tract ;  that  is,  two-fifths, 
and  the  plaintiff,  in  that  case,  could  recover  an  undivided  75  acres; 
that  is,  three-fifths.  The  jury  found  for  the  plaintiff  the  three- 
fifths  of  125  acres,  and  plaintiff  took  this  writ  of  error. 

After  the  counsel  of  the  plaintiff  had  so  far  opened  his  case,  the 
defendant's  counsel  stated  that  after  suing  out  his  writ  of  error, 
Smith  had  filed  his  bill  of  costs,  and  sued  out  a  fieri  facias,  on 
which  the  whole  costs  of  the  suit  had  been  levied  from  Jack;  and 
that  this  was  done  before  the  record  was  made  up  in  the  Common 
Pleas,  and  the  fieri  facias  and  collection  of  the  whole  amount  was 
sent  up  with  the  record,  and  was  before  us ;  and  suggesting  that 
this  was  inconsistent  with  the  prosecution  of  the  writ  of  error, 
moved  that  it  be  dismissed.  The  counsel  for  plaintiff  in  this  court 
stated  that  this  had  been  done  by  the  attorney  in  the  county,  and 
he  had  no  knowledge  of  the  reason  for  it,  or  of  the  fact  that  the 
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case  was  so,  until  he  saw  the  record  here;  and  submitted  the 
matter  to  the  court.  There  was  no  argument  of  the  alleged  errors, 
nor  of  this  point. 

There  are  cases  in  which  a  plaintiff  is  allowed  to  take  execu- 
tion, although  the  defendant  has  taken  a  writ  of  error.  In  the 
slight  examination  I  have  been  able  to  bestow,  I  have  not  found 
any  decided  case;  though  we  remember  a  case  from  Centre 
county,  in  which,  after  taking  a  writ  of  error,  the  party  who 
sued  it  out  took  out  of  court  the  amount  in  dispute,  which  had 
been  deposited  there,  and  this  Court  dismissed  his  writ  of  error. 
It  seems  inconsistent  that  a  party  should  proceed  on  his  judg- 
ment as  good  and  valid,  in  one  court,  while  he  is  contending  in 
another  tribunal  that  it  is  erroneous,  and  ought  to  be  reversed. 

Writ  of  error  dismissed. 


Cox  against  Livingston. 

If  the  holder  of  a  note  place  it  in  the  hands  of  an  attorney  at  law,  with  instruc- 
tions to  bring  suit  upon  it,  and  the  attorney,  acting  under  the  honest  impression 
that  he  would  best  promote  the  interest  of  his  client  by  not  bringing  suit  imme- 
diately, omits  to  do  so,  and  the  money  is  afterwards  lost  by  the  insolvency  of  the 
payor,  the  attorney  is  liable  in  an  action  against  him ;  and  the  measure  of  dam- 
ages is  what  might  have  been  recovered  from  the  payor  of  the  note,  if  suit  had 
been  brought  when  the  note  was  placed  in  the  hands  of  the  attorney  for  collection. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Thomas  Cox  against  John  Rhey  and  Samuel  Livingston,  admi- 
nistrators of  Thomas  Livingston  deceased.  Thomas  Livingston, 
in  his  lifetime,  was  an  attorney  at  law,  and  this  suit  was  brought 
against  his  administrators  for  negligence  of  their  intestate,  in  not 
bringing  suit  upon  a  note  placed  in  his  hands  by  the  plaintiff  for 
collection,  by  reason  of  which  the  money  was  lost.  On  the  trial 
of  the  cause  the  testimony  was  somewhat  conflicting,  as  to  the 
question  whether  the  money  could  have  been  collected  if  suit  had 
been  brought  immediately.  But  the  principal  question  arose 
upon  this  instruction  which  the  court  gave  to  the  jury: 

"  The  delay  here  is  not,  of  itself,  such  neglect  as  will  enable  the 
plaintiff  to  recover,  provided  the  jury  should  believe,  under  the 
circumstances  proved,  that  it  was  caused  by  the  honest  (though 
mistaken)  exercise  of  Mr.  Livingston's  best  judgment,  and  with  a 
vie.  w  (as  he  believed  at  the  time)  to  the  best  interests  of  his  cli- 
ent." 

The  jury  found  a  verdict  for  the  defendants. 
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Dunlop,  for  plaintiff  in  error,  argued  that  the  case  of  Lynch  v. 
Commonwealth,  16  Serg.  fy  Rawle  368,  was  not  applicable  to  this. 
The  control  which  an  attorney  has  over  the  rights  of  his  client, 
renders  it  necessary  that  he  should  be  held  to  the  performance  of 
his  duty.  He  must  sue,  if  his  client  requires  it ;  he  cannot  exercise 
any  discretion  in  giving  time  to  the  defendant,  at  the  risk  of  his 
client.  Here  it  is  manifest  that  the  client  required  that  suit  should 
be  brought,  and  the  attorney  neglected  to  bring  it ;  he  is  therefore 
liable.  1  Selw.  JV.  P.  159;  12  Mod.  440;  7  Cowen  744;  8  Mass. 
Rep.  51 ;  3  Day  390  ;  15  Mass.  Rep.  316 ;  4  Barn,  fy  Aid.  401 ;  7 
Bing.  413;  19  Eng.  Com.  Law  132;  2  Chitt.  Rep.  311;  18  Eng. 
Com.  Law  348;  15  Pick.  440;  10  Eng.  Com.  Law  232;  2  Wils. 
325 ;  1  Wheat.  Selw.  159 ;  17  Serg.  $  Rawle  25 ;  3  Penn.  Rep. 
224;  4  Watts  423;  3  Johns.  185;  2  Wash.  203. 

Baird,  for  defendant  in  error,  relied  upon  the  case  of  Lynch  v. 
Commonwealth,  as  settling  all  the  principles  involved  in  this  case. 
As  a  question  of  expediency,  the  attorney  should  have  a  discre- 
tion to  bring  suit  or  not,  as  he  may  think  may  best  promote  the 
interest  of  his  client.  Inasmuch  as  the  object  to  be  obtained  is 
to  collect  the  money,  it  can  often  be  best  attained  by  forbearing 
to  bring  suit.  Delay  is  not  necessarily  negligence.  In  4  Burr. 
2063,  Lord  Mansfield  lays  down  the  proper  rule.  In  this  case  the 
verdict  establishes  the  fact,  that  the  defendants'  intestate  pursued 
the  most  prudent  course,  and  that  which  was  most  likely  to  suc- 
ceed. An  attorney  is  not  liable  for  error  or  mistake,  but  only  for 
gross  negligence.  1  Selw.  JV.  P.  150;  8  Mass.  Rep.  57. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  This  action  was  instituted  in  the  court  below, 
by  the  plaintiff,  against  the  administrators  of  Thomas  Livingston, 
for  a  breach  of  his  duty  as  an  attorney  at  law,  in  not  bringing  a 
suit,  agreeably  to  his  undertaking,  against  Martin  Dubbs,  to  re- 
cover a  debt  of  between  $500  and  $600,  which  Dubbs  owed  to 
the  plaintiff  upon  a  promissory  note.  According  to  the  evidence, 
Mr.  Livingston  gave  the  plaintiff  a  receipt,  dated  at  Pittsburgh, 
the  30th  of  August  1837,  in  the  following  words:  "Received  of 
Mr.  Thomas  Cox,  of  Lancaster,  Pennsylvania,  for  collection,  a  note 
drawn  in  his  favour  by  M.  Dubbs,  calling  for  $497.65,  payable 
three  months  after  date."  On  the  same  day  the  plaintiff  made 
an  affidavit  in  support  of  his  claim  against  Dubbs,  before  Robert 
Christy,  Esq.,  an  alderman  of  the  city  of  Pittsburgh.  Mr.  Living- 
ston died  in  January  1838.  Shortly  after  his  death,  either  in  the 
same  month  or  the  month  following,  this  affidavit  was  found 
among  his  papers,  in  his  office,  attached  to  a  precipe  made  out  by 
him  in  his  lifetime,  for  commencing  an  action  in  favour  of  the 
plaintiff,  against  Dubbs,  by  suing  out  an  original  writ.  No  suit, 
however,  was  ever  commenced  by  Mr.  Livingston,  though  two 
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terms  of  the  court  elapsed,  before  his  death,  after  the  date  of  the 
receipt.  Cox  was  in  Pittsburgh  some  two  or  three  days,  at  the 
time  he  put  the  note  into  the  hands  of  Mr.  Livingston  for  collection; 
and,  from  the  testimony  of  Dubbs  himself,  who  was  examined  as 
a  witness,  on  the  trial,  it  appeared  that  Mr.  Livingston,  after  he 
received  the  note,  had  spoken  to  Dubbs  about  paying  it;  that 
Dubbs  told  Mr.  Livingston  he  had  not  the  money  then,  but  ex- 
pected to  get  it  shortly,  and  would  then  pay  the  note.  Dubbs 
also  testified  that  he  had  sufficient  property  then,  and  throughout 
the  whole  of  the  autumn  of  1837,  and  perhaps  the  following  winter, 
to  have  satisfied  the  debt  due  upon  the  note ;  and  if  he  had  been 
sued  for  it  by  Mr.  Livingston  when  the  latter  first  received  the 
note,  the  debt  might  have  been  recovered  from  him.  It  did  not 
appear,  however,  from  the  evidence,  that  Cox  had  authorized  Mr. 
Livingston  to  give  any  indulgence  to  Dubbs,  or  that  he  had  con- 
sented that  Mr.  Livingston  should  exercise  any  discretion  what- 
ever in  this  respect.  But  there  was  some  evidence  given  tending 
to  show  that  it  was,  perhaps,  somewhat  doubtful  whether  the 
debt  could  have  been  recovered  from  Dubbs,  even  if  he  had  been 
sued  and  prosecuted  for  it  with  all  possible  diligence  by  Mr. 
Livingston.  Mr  Mahon,  examined  as  a  witness  on  behalf  of  the 
defendant,  seemed  to  think  that  Mr  Livingston's  indulgence  to 
Dubbs,  on  the  faith  most  likely  of  the  latter's  promising  to  get 
the  money  shortly,  and  pay  the  debt,  was  the  most  advisable 
course  that  Mr  Livingston  could  have  taken,  in  order  to  obtain 
payment  of  it.  This  evidence,  however,  can  only  be  regarded  as 
conjectural,  at  best,  as  no  facts  are  testified  to  that  would  seem 
to  warrant  the  opinion.  At  all  events,  it  is  certain  that  Mr  Liv- 
ingston did  not  succeed  in  getting  the  money  from  Dubbs  by  in- 
dulging him  without  bringing  a  suit,  as  it  is  probable  he  expected 
he  would.  But  it  may  be  that  Mr  Livingston  thought  he  was 
more  likely  to  succeed  in  obtaining  money  soon  by  trusting  to  the 
promise  of  Dubbs  to  pay  it,  than  by  bringing  a  suit  against  him 
to  enforce  it.  And  the  court  below  seems  to  have  taken  up  the 
idea,  that  if  Livingston  really  thought  so,  and  forbore  accordingly 
to  bring  suit  under  that  impression,  believing  it  was  best  for  the 
interest  of  the  plaintiff  to  do  so,  he  ought  to  be  excused  for  not 
having  brought  suit,  although  it  may  have  been  that  it  resulted  in 
an  injury  to  the  plaintiff.  For  the  court  say  in  their  charge  to 
the  jury,  in  speaking  of  the  neglect  of  Mr  Livingston  to  bring  a 
suit,  that  "  the  delay  here  is  not  such  neglect  as  will  enable  the 
plaintiff  to  recover,  provided  the  jury  should  believe,  under  the 
circumstances,  as  proven,  that  it  was  caused  by  the  honest  though 
mistaken  exercise  of  Mr  Livingston's  best  judgment,  and  with  a 
view,  as  he  believed  at  the  time,  to  the  interest  of  his  client." 

Exception  was  taken  by  the  counsel  of  the  plaintiff  below  to 
the  charge  of  the  court  on  this  point,  and  it  has  been  assigned  for 
error  in  this  court.   We  are  decidedly  of  opinion  that  the  instruc- 
ii.  —  14 
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tion  given  to  the  jury  on  this  point  cannot  be  sustained :  for 
unless  the  evidence,  or  the  circumstances  given  in  evidence,  tended 
to  prove  that  the  plaintiff,  in  employing  Mr  Livingston  as  his 
attorney  at  law  to  collect  the  debt  of  Dubbs,  left  it  entirely  to 
the  discretion  of  Mr  Livingston  to  bring  suit  or  not  for  it,  just  as 
he  might,  think  it  most  advisable,  in  order  to  secure  the  speedy 
payment  of  the  debt,  it  was  the  duty  of  Mr  Livingston  to  have 
brought  suit  immediately  against  Dubbs,  and  to  have  prosecuted 
it  with  reasonable  diligence,  according  to  the  rules  of  the  court 
established  in  that  behalf,  and  by  these  means,  if  practicable,  to 
have. collected  the  debt ;  otherwise  he  acted  upon  his  own  respon- 
sibility, and  made  himself  liable  to  the  plaintiff  for  whatever  loss 
he  may  have  sustained  by  reason  of  suit  not  having  been  brought 
and  prosecuted  with  reasonable  diligence.  But  the  evidence  and 
the  circumstances  attending  the  employment  of  Mr  Livingston  to 
collect  the  debt,  tend  very  strongly,  if  not  conclusively,  to  show 
that  no  such  discretion  was  given  by  the  plaintiff  to  Mr  Living- 
ston; for  it  appears  therefrom,  that  the  plaintiff  was  in  Pittsburgh 
himself  at  the  time  he  placed  the  note  in  the  hands  of  Mr  Living- 
ston for  collection,  after  having  applied  first  personally  to  Dubbs 
for  payment ;  but  finding  that  he  could  not  obtain  it  in  that  way 
himself,  he  then  put  it  into  the  hands  of  Mr  Livingston  for  col- 
lection, as  it  would  seem,  because  he  was  an  attorney  at  law,  for 
the  purpose  of  enforcing  the  payment  of  the  debt  by  means  of  a 
suit.  This  is  certainly  the  natural  inference  to  be  drawn  from 
the  facts  proven,  of  the  plaintiff's  being  unable  himself  to  obtain 
payment  from  Dubbs,  and  his  then  placing  his  claim  immediately 
in  the  hands  of  an  attorney  at  law,  that  he  should  effect  the 
object  by  legal  means.  But  this  inference  becomes  irresistible, 
when  connected  with  the  fact  of  the  plaintiff's  having  made  the 
affidavit  as  he  did,  at  the  same  time  that  he  placed  his  claim  in 
the  hands  of  Mr  Livingston,  which  affidavit  was  clearly  prepara- 
tory to,  and  could  be  issued  for  no  other  purpose  than  that  of 
bringing  a  suit  to  recover  the  debt.  The  jury,  therefore,  ought 
to  have  been  instructed  by  the  court,  if  they  came  to  this  con- 
clusion, and  we  do  not  see  well  from  the  evidence  how  they  could 
have  avoided  it,  that  notwithstanding  they  might  think  that  Mr 
Livingston  had  omitted  to  bring  a  suit,  solely  with  a  view  to  pro- 
mote the  interest  of  the  plaintiff,  yet  he  had  violated  his  engage- 
ment writh  and  failed  to  perform  his  duty  "to  the  plaintiff,  in  not 
having  brought  and  prosecuted  a  suit  with  reasonable  diligence 
for  the  recovery  of  the  debt  due  to  the  plaintiff;  and  having  thus 
failed  to  perform  his  duty,  he  had  rendered  himself  liable  to  pay 
to  the  plaintiff  whatever  of  the  debt  might  have  been  recovered 
of  Dubbs  by  suit  having  been  so  brought  and  prosecuted,  which 
Dubbs  has  now  become  unable  to  pay ;  and  that  it  was  the  duty 
of  the  jury  to  find  a  verdict  in  favour  of  the  plaintiff  for  that 
sum,  whatever  they  should  think  it  was.  But  if  from  the  evi- 


Sept.  1841.]  OF  PENNSYLVANIA.  107 

[M'Kee  v.  Lamberton.] 

dence  they  should  be  of  opinion,  that  a  suit  brought  against 
Dubbs  would  have  been  unavailing,  and  that  nothing  could  have 
been  recovered  by  means  of  it,  their  verdict,  though  it  ought  still 
to  be  for  the  plaintiff,  should  only  be  for  nominal  damages.  Under 
this  view  of  the  case,  we  think  that  the  plaintiff  ought  to  have  a 
new  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Kee  against  Lamberton. 
Chew  against  Young. 
M'Call  against  Larimer. 

A  defendant  in  ejectment  claiming  title  under  a  treasurer's  sale  for  the  pay- 
ment of  taxes,  is  not  entitled  to  recover  compensation  for  the  value  of  his  im- 
provements, if  his  title  be  defeated  on  the  ground  that  the  land  was  not  unseated 
at  the  time  the  taxes  were  assessed  upon  it,  and  for  the  payment  of  which  it  was 
sold.  Nor  is  a  subsequent  purchaser  in  any  better  situation  than  the  vendee  of 
the  treasurer. 

THE  heirs  at  law  of  James  M'Kee  and  Eleanor  M'Kee,  de- 
ceased, against  John  Lamberton  and  David  M'Clelland.  Writ 
of  Error  to  the  District  Court  of  Venango  county.  Archibald 
M'Call  against  Alexander  Larimer's  heirs  at  law.  Writ  of  error 
to  the  Special  Court  of  Butler  county;  and  Benjamin  Chew  against 
Robert  Young.  Writ  of  Error  to  the  Common  Pleas  of  Butler 
county. 

Each  of  these  cases  presented  the  same  question.  The  legal 
title  was  in  the  plaintiff,  and  the  defendant  in  each  case  claimed 
under  a  treasurer's  sale  of  the  land  as  unseated  for  the  payment 
of  taxes,  made  under  the  Act  of  1815.  Upon  the  trial  of  the 
causes,  it  appeared  that  the  lands  were  not  unseated  at  the  time 
the  taxes  were  assessed  upon  them,  and  for  which  they  were  sold; 
and  that  the  defendants  had  made  valuable  improvements.  It 
also  appeared,  in  the  case  of  M'Kee  against  Lamberton,  that 
David  M'Clelland  had  purchased  part  of  the  land  from  Lamber- 
ton, for  a  valuable  consideration. 

The  court  below,  in  each  case,  gave  in  substance  the  following 
instruction  to  the  jury : — 

"  Was  the  land  seated  during  the  years  for  which  it  has  been 
sold  for  arrearages  of  taxes  as  unseated  ?  The  testimony  of  the 
plaintiff  proves  that  it  was.  If  the  jury  believe  that  it  was  seated 
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during  the  years  that  it  was  assessed  with  taxes,  and  sold  as  un- 
seated, the  treasurer's  deed  is  invalid  and  vests  no  title  in  the  de- 
fendant ;  and  the  plaintiff  is  entitled  to  recover,  if  his  patent  em- 
braces the  land  in  controversy.  The  case  is  then  narrowed  down 
to  the  question  of  the  value  of  the  improvements.  I  must  confess 
that  until  the  recent  decisions  of  the  Supreme  Court,  I  had  enter- 
tained the  opinion  that  where  the  county  commissioners  had  no 
jurisdiction  over  the  land,  where  it  was  not  subject  to  taxation 
for  county  rates  or  levies,  or  where  it  was  seated  and  taxed  as 
unseated,  a  sale  made  on  assessment  with  taxes  in  violation  of 
the  law,  and  against  law,  would  not  and  could  not  subject  the 
owner  to  pay  for  improvements  made  under  a  sale  for  taxes ;  and 
a  deed  made,  where  the  officers  making  the  assessment  and  sale 
had  no  authority  or  power  to  assess  or  sell,  and  where  the  owner 
was  guilty  of  no  laches  on  his  part,  or  omission  of  any  duty 
which  the  law  required  of  him ;  but  in  this  opinion  I  have  been 
in  error.  The  court,  in  the  last  resort,  have  decided  that  the 
donation  land  of  a  Revolutionary  soldier,  although  not  liable  to 
be  taxed,  if  taxed  and  sold,  that  the  purchaser  at  treasurer's  sale 
is  entitled  to  recover  the  value  of  the  improvements  made  on  the 
land,  although  the  treasurer's  deed  is  totally  invalid.  In  this 
case,  the  court  instruct  you  that  the  defendant  is  entitled  to  re- 
ceive from  the  plaintiff  the  value  of  the  improvements  made  by 
the  defendant  on  the  land,  under  the  treasurer's  deed ;  your  ver- 
dict will  be  for  the  plaintiff,  finding  also  the  value  of  the  improve- 
ments made  by  the  defendant  on  the  land,  under  the  treasurer's 
deed." 

Biddle,  with  whom  was  Pearson,  Findlay,  and  Gilmore,  for 
the  respective  plaintiffs  in  error. 

1.  It  will  hardly  be  denied  that  the  claim,  if  it  exist  at  all,  after 
the  real  owner  has  established  his  title  in  ejectment,  must  rest  on 
a  statute.  It  has  no  support  in  the  common  law.  In  the  absence 
of  express  legislative  provision,  the  courts — however  hard  the  case 
— would  sternly  interdict  to  a  jury  any  such  indulgence  of  its 
sympathies.  The  highest  judicial  tribunal  of  the  country  has  had 
occasion  to  pass  upon  an  attempt  thus  to  clog  and  encumber  the 
plaintiff's  recovery  (8  Wheat.  75,  76).  In  that  case,  it  was  urged 
upon  the  court  by  Mr  Bibb,  that  the  Statute  "  went  merely  to 
allow  the  grantee  from  the  commonwealth,  who,  under  faith  in 
his  grant,  has  made  valuable  and  lasting  improvements,  the 
amount  of  those  improvements."  "  That  the  principle  of  the  Act 
is  a  principle  of  natural  equity  and  justice,  as  to  permanent  im- 
provements by  a  bond  fide  possessor."  In  5  Johnson  272,  it  was 
decided  that  an  express  promise  to  pay  for  improvements  was 
nudum  pactum,  without  consideration,  and  not  to  be  enforced 
against  the  owner  of  the  land.  Mr  Justice  Kennedy,  in  6  Watts 
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443-4,  gives  a  just  view  of  these  improvements,  so  much  dreaded 
by  owners  of  property. 

It  is  easy  to  say  that  the  courts  should  watch  over,  and  check 
the  tendency  to  abuse.  We  know,  however,  that  practically  no 
such  effectual  restraint  is  or  can  be  exercised.  Though  this  con- 
sideration may  not  suffice  to  control  the  explicit  language  of  the 
legislature,  yet  it  ought  not  to  be  slighted  when  an  effort  is  made 
to  convert  a  special  statutory  provision  into  a  general  principle  of 
equity.  If  money  laid  out  for  the  use  and  undeniable  advantage  of 
another  cannot  be  recovered,  unless  a  request  be  established,  how 
can  the  same  system  of  jurisprudence,  with  any  show  of  consist- 
ency, unless  compelled  by  statute,  require  the  owner  of  land  to 
pay  for  alleged  improvements  made  against  his  will,  and,  in  a  great 
majority  of  cases,  against  his  obvious  interests  ? 

2.  The  courts  of  Pennsylvania  have  rested  the  claim  to  compen- 
sation for  improvements  altogether  on  the  Act  of  3d  April  1804. 
The  question  arose,  in  1  Serg.  <£•  Rawle  38,  as  to  the  application 
of  the  words  "  in  such  cases."  Did  they  apply  only  to  the  imme- 
diate antecedent — recoveries  by  minors  ?  If  so,  the  right  to  claim 
for  improvements  could  extend  to  no  other  case  of  recovery.  This 
was  conceded  on  all  sides.  No  claim  was  set  up  independently 
of  the  Statute,  however  hard  or  capricious  its  distinctions  might 
appear.  The  Supreme  Court  held  that  the  words  applied  not 
merely  to  minors,  but  to  adults.  "I  see  no  objection,"  says  Chief 
Justice  Tilghman,  "  to  such  a  construction ;  so  far  from  straining 
the  expressions,  it  gives  them  the  meaning  which  they  naturally 
bear ;  for  being  placed  in  the  conclusion  of  a  sentence,  in  the  pre- 
ceding part  of  which  had  been  mentioned  not  only  the  sale  of 
lands  belonging  to  minors,  but  also  to  adults,  the  reference  should 
be  understood  as  extending  to  recoveries  in  all  the  cases  before 
mentioned" 

The  Act  of  13th  March  1815,  effected  an  entire  revolution 
in  this  matter  of  tax  sales.  The  right  to  redeem,  on  certain 
conditions,  within  two  years,  was  reserved  to  every  owner, 
however  regular  the  proceedings.  This  provision  was  un- 
known to  the  Act  of  1804.  But  it  was  sternly  declared  that 
no  irregularity  should  invalidate  the  sale.  It  will  be  seen  that 
the  same  question  occurs  for  adjudication  as  under  the  Act  of 
1804.  What  are  the  "  such  cases"  in  which  a  right  to  recover, 
under  the  Act  of  1815,  is  subjected  to  the  condition  of  paying 
for  improvements?  The  Act  provides  for  a  recovery  in  two 
cases:  1.  Where  the  tax  was  paid  prior  to  the  sale;  2.  Where 
the  tax,  with  25  per  cent,  advance,  shall  be  paid  within  two 
years  after  the  sale.  There  is  allowed  to  orphans  two  years 
after  disability  removed  to  prosecute  their  claim.  Does  the 
proviso,  as  to  the  necessity  of  paying  for  improvements,  apply 
only  to  this  last  case,  with  which  it  is  more  immediately  con- 
nected ?  This  construction  was  urgently  pressed  in  3  Watts  106. 

II.  —  K 
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In  that  case,  the  recovery  was  on  the  ground  that  the  tax  had 
been  paid  before  the  sale.  This  is  one  of  the  cases  expressly  pro- 
vided for  in  the  4th  section ;  and  the  moment  the  court  decided 
that  the  words  requiring  compensation  for  improvements  ("  in 
such  cases")  in  the  proviso  of  that  section,  extended  to  all  the 
cases  set  forth  in  the  section,  the  conclusion  became  inevitable. 
Recovery  and  compensation  are  indissolubly  united.  The  court 
could  not  separate  what  the  law  had  joined  together. 

3.  Let  us  now  turn  to  the  case  of  a  sale  for  taxes,  under  the 
Act  of  1815,  and  a  recovery  afterwards  by  the  owner,  but  not  on 
any  of  the  grounds  specified  in  the  fourth  section  of  the  Act  of 
1815.  The  case  before  the  court — the  sale  of  a  seated  tract — is 
the  most  striking  of  these.  The  right  of  the  owner  to  recover,  is 
established  by  repeated  decisions.  13  Serg.  <£•  Rawle  151;  1 
Watts  50;  2  Watts  125;  5  Watts  382;  5  Watts  441.  But  he  does 
not  recover  by  virtue  of  any  provision  in  the  fourth  section  of  the 
Act  of  1815.  He  stands  on  higher  ground.  "The  land  being 
seated,"  says  Chief  Justice  Gibson,  in  10  Watts  393,  "was  not 
within  the  power  given  to  the  county  commissioners  and  their 
treasurer.  The  whole  proceeding  being  coram  non  judice,  was 
void."  How  can  his  recovery  be  clogged  with  payment  for  im- 
provement ?  Only  by  saying  that  here  is  one  of  the  "  such  cases" 
of  recovery  specified  in  the  fourth  section  of  the  Act  of  1815;  yet 
this  is  not  only  contrary  to  the  plain  words  of  the  law,  but  to  the 
judicial  exposition  in  Gilmore  v.  Thompson  (3  Watts  106),  where 
it  was  held  that  the  only  cases  of  recovery  provided  for,  and  sub- 
jected to  this  burden,  are  where  the  tax  had  been  paid  before  the 
sale,  or  the  tract  had  been  redeemed  within  two  years  after  the 
sale. 

There  is,  in  the  Act  of  1815,  no  general  provision  applicable  to 
all  cases  of  recovery.  Such  a  provision  did  exist  in  that  of  1804, 
the  sales  being  then  open  to  impeachment  for  irregularity ;  and 
on  this  generality  of  phrase  turned  the  case  in  1  Serg.  fy  Rawle 
38.  It  was  there  held  impossible  to  fix  a  limit  to  the  "  such 
cases,"  when  the  antecedent  provision  was  unlimited.  Not  so, 
however,  with  the  Act  of  1815.  That  Act  cut  off  at  once,  and 
peremptorily,  all  the  cases  to  which  the  five  years'  provision  of 
the  Act  of  1804  was  intended  to  apply.  It  extinguished  such 
claims,  whilst  the  preceding  Act  operated  upon  them  only  as  a 
Statute  of  Limitations.  It  declares  that  "  no  alleged  irregularity 
in  the  assessment,  or  in  the  process,  or  otherwise,  shall  be  construed, 
or  taken,  to  affect  the  title  of  the  purchaser,  but  the  same  shall 
be  declared  to  be  good  and  legal."  After  specifying  the  two  cases 
in  which  a  recovery  might  be  had,  viz.,  payment  of  the  tax  before 
the  .sale,  and  redemption  within  two  years  after  the  sale,  it  de- 
clares emphatically,  "  but  in  no  other  case,  and  on  no  other  plea, 
shall  an  action  be  sustained."  The  Act  then  goes  on  to  allow 
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compensation  for  improvements  where  a  recovery  is  had  "  in  such 
cases."  What  cases?  Can  the  words  be  tortured  to  mean  any  thing 
beyond  what  had  been  just  before  specified  as  the  only  two  cases 
in  which  a  recovery  could  be  had  ?  Nobody  pretended,  in  1  Serg. 
4*  Rawle  38,  or  in  3  Watts  106,  that  the  court,  in  seeking  the  ante- 
cedent for  "  such  cases,"  could  go  beyond  the  statute,  in  order  to 
hunt  up  such  cases  which  were  confessedly  not  enumerated  or 
thought  of.  The  attempt  was  merely  to  limit  the  provision  about 
improvements  to  one  particular  class,  viz. :  a  recovery  against 
minors,  under  the  Act  of  1804,  and  against  orphans,  under  that  of 
1815.  Suppose  the  court  to  have  held,  in  those  cases,  that  the  statu- 
tory claim  for  improvements  was  confined  to  the  case  of  a  recovery 
against  minors  and  orphans,  would  any  pretence  have  been  then 
advanced — so  far  as  we  can  infer — that  the  improver  could  claim 
against  an  adult  ?  Surely  not.  This  would  be  to  declare  the  dis- 
cussion and  the  decision  in  those  cases,  altogether  idle  and  un- 
meaning. We  are  compelled  to  recognise  the  universal  concession, 
that  claims  for  improvements  are  the  mere  creatures  of  positive 
enactment,  and  that  unless  the  provision  for  compensation  can  be 
clearly  coupled  with  the  identical  case  of  recovery  then  in  hand, 
the  courts  cannot  fetter  or  qualify  the  right  of  a  plaintiff  who  has 
made  out  his  case  in  ejectment. 

It  is  true,  the  same  rule  of  construction  has  been  applied  to  the 
statutes  of  1804  and  of  1815,  with  regard  to  the  efficacy  of  relative 
terms,  whether  placed  in  the  middle  or  conclusion  of  a  sentence. 
But  to  ascertain  what  classes  or  objects  are  comprehended  by  the 
reference,  we  must,  of  course,  resort  to  the  enumeration  in  each 
statute.  How  can  it  be  said  that  other  cases  of  recovery  than  those 
enumerated  in  the  4th  section  of  the  Act  of  1815,  were  in  contem- 
plation, when  that  very  section  anxiously  negatives  the  existence 
of  any  other  ?  It  did  not  look  to,  or  provide  for,  a  case  where 
seated  land  should  be  sold  under  a  power  over  unseated  land ;  that 
being  a  case  of  clear  usurpation,  and  utterly  void. 

The  case  in  6  Watts  435,  may  here  be  noticed.  That  was  the 
sale  of  a  donation  tract,  owned  by  the  original  grantee,  and  con- 
sequently not  subject  to  taxation.  It  was  held  (Kennedy  J. earnestly 
protesting)  that  the  owner  must  pay  for  improvements.  The  process 
of  reasoning  is  this :  that  the  land  was  unseated ;  that  the  exemption 
in  favour  of  the  original  grantee  was  special,  and  indeed  personal ; 
that  the  commissioners,  being  authorized  to  sell  all  unseated  lands, 
had  jurisdiction;  and  that,  having  jurisdiction,  the  case  in  3  Watts 
106  was  decisive  that  improvements  must  be  paid  for.  Now,  it  is 
submitted,  with  the  greatest  deference,  that  this  last  and  indis- 
pensable link  in  the  chain  of  argument,  is  fatally  defective.  Gil- 
more  v.  TJwmpson  did  not  turn  on  the  question  of  jurisdiction.  No- 
thing is  said  or  hinted  at  on  that  point  in  the  opinion  of  the  court. 
It  proceeds  on  the  plain,  undeniable  matter  of  fact,  that  the  right 
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to  recover  in  that  case  was  expressly  given  in  the  4th  section  of 
the  Act  of  1815,  and  must  be  exercised  subject  to  the  condition 
there  imposed  of  payment  for  improvements.  "  As  satisfaction 
of  the  duty"  says  Chief  Justice  Gibson,  in  Gilmore  v.  Thompson, 
"  gives,  on  the  one  hand,  an  equal  right  of  recovery,  whether  it 
were  before  the  sale  or  after  it,  so  does  it,  on  the  other,  give  an 
equal  right  to  compensation."  The  owner  of  the  donation  tract 
did  not  fall  within  either  of  the  cases  of  recovery  to  which  a  claim 
for  compensation  is  attached  by  the  Act  of  1815.  There  was  no 
duty  to  be  satisfied.  His  land  was  exempt.  It  was  not  a  case 
for  paying  the  tax  before  the  sale  or  after  the  sale.  Gilmore  v. 
Tfiompson  sustains  the  general  proposition  instead  of  weakening 
it,  that  there  can  be  no  claim  to  compensation,  except  in  the  cases 
provided  for  by  the  statute.  It  is  remarkable,  that  in  the  case  of 
Coney  v.  Owen,  the  distinction  between  the  Acts  of  1804  and  of 
1815,  is  lost  sight  of  in  the  opinion  of  the  majority. 

4.  It  may  have  been  indiscreet  to  hazard  a  criticism  in  the  case 
of  Coney  v.  Owen,  since  the  distinction  there  taken  is  decisive  in 
favour  of  the  plaintiff  in  error,  under  the  aspect  which  remains  to 
be  presented.  There  was  no  jurisdiction  on  the  part  of  the  com- 
missioners. Their  special  limited  authority  is  confined  to  unseat- 
ed lands.  The  commissioners  had  no  more  right  to  sell  a  seated 
tract,  than  to  sell  a  horse,  or  any  other  chattel.  The  argument 
of  the  majority  of  the  court,  in  Coney  v.  Owen,  conducts  to  the 
decision  we  now  ask.  In  13  Serg.  fy  Rawle  371,  Chief  Justice 
Tilghman  says :  "  It  is  necessary  that  the  lands  should  be  un- 
seated to  make  the  sale  good,  because  the  whole  system  is  confined 
to  unseated  lands ;  nor  have  the  commissioners,  or  any  other  per- 
sons, authority  to  take  a  single  step  leading  to  the  sale  of  any  other 
lands  than  those  which  are  unseated."  In  9  Watts  105-6,  Chief 
Justice  Gibson  says :  "  The  original  tract,  in  this  instance,  was 
seated,  and  the  assessor  had  not  cognizance  of  any  part  of  it ; 
and  the  tax  assessed  on  this  particular  lot  being  illegal,  is  to  be 
treated  as  if  it  had  not  been  laid."  And  again,  in  10  Watts  393, 
he  says  :  "  The  land  being  seated,  was  not  within  the  power  given 
to  the  county  commissioners  and  their  treasurer.  The  whole 
proceeding,  being  coram  non  judice,  was  void."  In  the  case 
last  mentioned,  an  attempt  was  made  to  liken  a  sale  by  the  com- 
missioners to  a  sale  by  the  sheriff.  But  it  was  answered  by 
the  judge  who  delivered  the  opinion,  that  this  analogy,  even  if  it 
existed,  would  not  answer  the  purpose.  "  Take  it  that  there  has 
been  no  judgment,  or  that  the  court  had  not  jurisdiction,  it 
would  not  be  contended,  even  under  the  statute  which  quiets  his 
title  on  a  reversal  of  judgment,  that  the  vendee  could  hold  the 
land.  In  the  first  of  the  cases  put  there  would  be  no  judgment 
to  reverse ;  and  in  the  second,  the  judgment  and  execution  being 
void,  would  pass  no  title."  It  is  true,  that  where  the  court  has 


Sept.  1841.]  OF  PENNSYLVANIA.  113 

[M'Kee  v.  Lamberton.] 

jurisdiction  the  fact  that  a  judgment  was  paid  off  before  the  sale, 
will  not  affect  a  purchaser  (4  Watts  424),  nor  will  the  death  of  the 
defendant  before  execution  (4  Watts  367) ;  but  a  defect  of  juris- 
diction renders  all  void.  10  Watts  120;  9  Cowen  229. 

The  case  in  5  Watts  350  brought  up  the  point  now  under  con- 
sideration, but  passed  off'  on  the  circumstance  that  the  purchaser 
at  the  tax  sale  knew  the  land  to  be  seated,  and  was,  therefore, 
precluded  from  a  claim  for  improvements.  It  is  difficult,  however, 
to  believe  that  this  could  have  been  deemed,  in  itself,  a  firm  basis 
for  decision,  without  a  presentiment  as  to  how  the  principal  ques- 
tion must  ultimately  be  settled,  when  a  decision  of  it  should  be 
unavoidable.  A  purchaser,  even  cognizant  of  the  condition  of  the 
tract,  might  well  leave  it  to  the  public  agents  to  pass  on  the  ques- 
tion (often  nice  and  critical)  how  far  a  small  clearing  gave  to  the 
whole  tract  a  seated  character,  or  how  far  land  once  seated  had 
relapsed,  by  neglect,  into  its  original  condition.  Why  should  their 
error  of  judgment  strip  him  of  a  right  yielded  to  other  victims  of 
the  same  error  ?  There  is  no  such  distinction  in  the  Act.  The 
creation  of  it  by  the  judiciary  would,  it  is  conceived,  lead  to  end- 
less litigation  as  to  the  scienter,  and  would  operate  as  a  restraint 
on  tax  sales,  if  all  who  might  be  proved,  or  presumed  to  know 
any  thing  of  the  property,  were  subjected  to  a  peculiar  hazard. 
And  is  not  every  one  who  buys  at  a  tax  sale  bound  to  the  ne- 
cessary extent  of  inquiry  ?  Even  a  purchaser  at  sheriff's  sale 
must,  at  his  peril,  ascertain  the  title  of  a  person  in  possession  who 
has  omitted,  in  contempt  of  law,  to  put  his  deed  on  record.  1 
Wharton  318.  Yet  such  possession  might  well  be  presumed  to  be 
in  subordination  to  the  title  he  was  purchasing.  Why,  then, 
should  a  tax  purchaser  be  exempt  from  a  much  less  complex  in- 
quiry, and  that,  too,  on  what  is  known  to  be  the  sole  basis  of  his 
title'? 

But  the  broad  ground  of  resistance  is,  that  the  Act  deals  through- 
out with  unseated  lands.  Its  letter  and  its  spirit  go  no  further. 
The  authority  in  the  first  section  of  the  Act  of  1815,  is  to  sell 
"  such  tracts  of  unseated  land  situate  in  the  proper  county,  as  will 
pay  the  arrearages  of  the  taxes,"  &c.,  and  he  is  to  give  notice  of 
"  such  sales."  By  the  4th  section,  the  owner  of  land  "  sold  as 
aforesaid,"  may  recover  on  certain  terms.  We  must  pervert  all 
the  rules  of  construction  to  apply  such  language  to  a  case  as  in- 
congruous as  would  be  the  sale  of  personal  property.  This  view 
of  the  subject,  when  pressed  by  Kennedy  J.,  6  Watts  438-9,  failed 
to  convince,  because  the  donation  tract  was  really  unseated,  and, 
therefore,  within  the  general  terms  of  the  law.  But  how  can  his 
argument  be  answered,  or  eluded,  in  this  case,  where  the  tract 
was  not  "  unseated." 

The  plaintiff  below,  being  plaintiff  here,  the  court  is  asked  to 
enter  the  appropriate  judgment,  viz :  that  the  assessment  of  com- 
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pensation  be  quashed  and  the  judgment  affirmed,  as  in  5  Watts 
350. 

Sullivan,  Derrickson,  Galbreath,  and  Jlgnew,  for  defendants  in 
error,  respectively  argued  that  the  words  of  the  Acts  of  1804 
and  1815,  "  in  such  cases,"  have  received  a  judicial  construc- 
tion; that  they  embrace  all  cases  in  which  a  recovery  is  had 
against  one  who  is  in  possession  under  a  treasurer's  sale ;  that 
he  is  entitled  to  compensation  for  his  improvements ;  1  Serg.  fy 
Rawle  38 ;  3  Watts  106. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — When  the  case  of  Miller  v.  Keene,  (5  Watts  350), 
came  under  the  consideration  of  this  court,  it  was  not  necessary 
to  go  beyond  the  particular  circumstances  of  the  case,  which  was 
that  of  a  purchaser  of  seated  land,  sold  for  taxes,  who  knew  when 
he  purchased,  that  the  land  was  seated  at  the  time  of  the  assess- 
ment and  sale.  That  principle  might  rule  the  present  cause  as 
far  as  respects  Lamberton ;  but  as  to  M'Clelland,  a  sub-purchaser 
from  him  four  years  afterwards,  the  application  of  the  principle 
would  lead  to  the  consideration  how  far  he  is  to  be  visited  with 
constructive  notice.  It  would  be  difficult,  if  not  impossible,  to 
lay  down  any  rule  which  could  be  a  guide  on  such  a  point,  since 
it  is  obvious  that  besides  residence  in  the  vicinity  of  the  land,  to 
which  the  court  below  seem  to  have  confined  it,  many  things  may 
be  constructive  notice,  that  is  to  say,  the  means  of  obtaining  know- 
ledge, which  the  purchaser  in  the  use  of  ordinary  diligence,  is 
bound  to  adopt.  We  are,  however,  of  opinion  that  it  is  unneces- 
sary to  pursue  this  inquiry,  because  in  no  case  whatever  is  the 
purchaser  entitled  to  compensation  for  his  improvements  made  on 
lands  purchased  at  a  sale  for  taxes,  where  the  land  was  seated  at 
the  time  of  the  assessment  and  sale.  This  was  intimated  to  be 
the  true  construction  of  the  Acts  of  Assembly  on  the  subject, 
in  the  latest  case,  of  Coney  v.  Owen,  (6  Watts  435),  and  the  full- 
est consideration  we  have  been  able  to  give  to  it,  satisfies  us 
that  it  is  the  only  interpretation  of  which  the  Acts  admit.  The 
sale  of  such  land  is  altogether  unauthorized  and  void,  and  passes 
no  title  or  colour  of  title,  it  being  only  unseated  lands  which  the 
Acts  of  Assembly  authorize  to  be  assessed  with  taxes,  and  sold 
for  their  payment.  In  respect  to  seated  lands,  there  is  no  juris- 
diction given  to  the  assessors  to  charge  the  land  itself  with  a  tax ; 
the  remedy  to  recover  the  taxes  being  against  the  owner  or  the 
occupier  personally.  Nor  is  there  any  jurisdiction  or  power  in 
the  treasurer  to  sell  such  land,  in  any  case  whatever.  If,  then, 
the  title  in  the  purchaser  is  wholly  null  and  void,  in  consequence 
of  the  conveyance  being  made  under  an  assumed  authority,  with- 
out legal  countenance,  there  is  no  reason  why  the  intruder  into 
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such  land  should  compel  the  owner  to  pay  for  the  improvements 
he  has  chosen  to  risk  upon  it,  more  than  when  one  enters  into  an- 
other's land  under  a  pretended  title,  or  by  disseisin  or  trespass, 
in  which  cases  it  is  a  long-established  principle  of  law,  that  he 
can  not.  The  express  tenor,  also,  of  the  4th  section  of  the  Act 
of  24th  of  March  1815,  confines  the  right  to  the  value  of  the  im- 
provements to  those  cases  in  which  a  recovery  is  effected  under 
the  previous  provisions  of  the  Act,  which  are  where  the  assessors 
and  commissioners  had  jurisdiction  over  the  subject,  and  power 
to  sell  it  because  it  was  unseated,  but  by  reason  of  the  tender  of  the 
taxes  within  two  years,  or  of  the  owner's  having  previously  paid 
the  taxes,  the  land  is  recovered  back  by  the  owner,  which  may 
embrace  other  cases  within  the  spirit  of  these  provisions,  though 
not  within  the  express  words,  as  was  held  in  Coney  v.  Owen,  in 
the  case  of  a  donation  tract  improperly  assessed  and  sold  for  taxes. 
In  all  these  cases  the  land  is  unseated ;  the  public  officers  have 
jurisdiction  over  it  to  charge  and  sell  it ;  but  by  reason  of  certain 
personal  exemptions,  or  other  circumstances,  the  title  is  defeasible 
by  the  owner.  But  where  the  land  is  unseated  there  is  no  juris- 
diction :  the  whole  proceedings  are  a  nullity,  and  no  kind  of  title 
passes. 

Where  a  tract  of  land  is  sold  for  taxes  as  unseated,  the  pur- 
chaser has,  in  most  instances,  the  means  of  ascertaining  whether 
it  is  so  or  not,  by  inspection  of  the  land,  survey,  and  inquiry  :  and 
indeed,  he  cannot  begin  to  make  improvements  on  it,  without  be- 
ing on  it,  and  having  an  opportunity  of  scrutinizing  into  its  con- 
dition and  character.  If  it  is  clearly  unseated,  he  may  go  on  and 
improve  it,  subject  to  the  terms  of  the  law,  of  being  repaid  the 
value  of  the  improvements  in  case  it  is  recovered  from  him.  If 
it  is  found  to  have  been  seated  at  the  time  of  the  assessment,  he 
knows  his  purchase  is  invalid,  and  it  is  a  want  of  common  pru- 
dence to  proceed  with  improvements  in  such  case.  There  are,  it 
is  true,  extreme  cases,  in  which  a  very  strict  inquiry  would  be 
necessary  to  ascertain  the  character  of  the  tract  purchased,  as 
where  a  few  acres  have  been  cleared  over  into  the  tract  by  some 
adjoining  occupant,  which  has  been  held  to  make  it  seated ;  or 
when  the  sale  takes  place  several  years  after  the  assessment,  and 
valuable  improvements  have  been  made  by  the  owner  during  the 
interval,  which  is  sometimes  done,  and  has  led  to  cases  of  extreme 
hardship  on  the  other  side,  where  the  tax  title  has  swept  all  the 
improvements  together  with  the  land.  See  Robinson  v.  Williams, 
(6  Watts  281).  Another  case  may  be  mentioned,  where  a  subse- 
quent purchaser  comes  in  after  a  lapse  of  years,  and  may  be  put 
to  difficulty  to  ascertain  whether  the  improvements  existing  on 
the  ground  were  made  before  or  after  the  assessment  of  the  tax. 
But  even  in  these  instances,  with  proper  caution  and  inquiry  used 
on  the  part  of  the  purchaser,  the  chance  of  loss  could  be  guarded 
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against,  and  they  could  not  alter  the  general  rule  of  law  appli- 
cable to  the  title. 

Lamberton's  title  being  null  and  void,  M'Clelland's  title  derived 
from  him  is  no  better,  and  the  same  principle  applies  to  both. 

Judgment  reversed  so  far  as  respects  the  value  of  the  improve- 
ments, and  affirmed  as  to  the  rest. 


-£> 


Voorhis  against  Freeman. 


The  criterion  of  a  fixture  in  a  mansion-house  or  dwelling  is  actual  and  perma- 
nent fastening  to  the  freehold,  but  this  is  not  the  criterion  of  a  fixture  in  a  manu- 
factory or  a  mill. 

Machinery,  which  is  a  constituent  part  of  the  manufactory,  to  the  purposes  of 
which  the  building  has  been  adapted,  without  which  it  would  cease  to  be  such 
manufactory,  is  part  of  the  freehold,  though  it  be  not  actually  fastened  to  it;  and 
this  criterion  has  a  place  in  questions  between  vendor  and  vendee,  heir  and  exe- 
cutor, as  well  as  debtor  and  execution  creditor;  but  not  between  tenant  and  land- 
lord, and  remainder-man.  Ruled,  therefore,  that  a  mortgage  and  sale  of  a  lot 
and  iron-rolling  mill,  with  the  buildings,  apparatus,  steam-engine,  boilers,  and 
bellows  attached  to  the  same,  passed  the  entire  set  of  rolls  used  in  the  mill, 
whether  actually  in  place,  or  temporarily  detached  to  make  room  for  such  as  were  ; 
and  that  such  rolls  could  not  be  seized  and  sold  as  chattels,  on  a  fieri  facias 
against  the  mortgagor. 

ERROR  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  trover  by  A.  L.  Voorhis  against  John 
Freeman,  for  the  conversion  of  one  hundred  and  six  soft  and 
chilled  rolls,  which  were  part  of  the  machinery  of  an  iron-rolling 
mill  situate  in  the  city  of  Pittsburgh,  and  which  were  admitted  to 
be  of  the  value  of  $3863.  The  plaintiff  claimed  the  property  by 
virtue  of  a  sheriff's  sale  under  an  execution  on  a  judgment  which  he 
had  obtained  against  Leonard  Sample,  a  former  owner  of  the  mill. 
The  defendant  claimed  it  by  virtue  of  a  previous  sheriff's  sale 
and  conveyance  under  a  levari  facias  on  a  mortgage  by  Sample, 
in  which  the  premises  were  described  as  "  A  lot  or  piece  of  ground 
with  one  iron-rolling  mill  establishment  situate  thereon,  with  the 
buildings,  apparatus,  steam-engine,  boilers,  bellows,  &c.,  attached 
to  the  said  establishment."  The  fact  of  demand  and  refusal  as 
evidence  of  conversion,  was  admitted  ;  and  the  questions  simply 
were  whether  the  rolls  were  real  or  personal  property  ;  and  if  the 
latter,  whether  they  did  not  pass  by  the  descriptive  terms  of  the 
mortgage. 

The  court  below  (Greer,  President)  ruled   both  these  points 
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against  the  plaintiff,  instructing  the  jury  that  the  property  in  dis- 
pute was  a  part  of  the  realty,  and  passed  by  the  sale  upon  the 
mortgage. 

M'Candless  and  Biddle,  for  plaintiff  in  error.  Unless  the  pro- 
perty which  was  the  subject  of  this  action  were  fixtures,  they 
would  not  pass  by  a  sheriff's  sale  of  the  estate  upon  which  they 
were  used.  The  rolls  were  not  attached  to  the  freehold ;  they 
were  not  in  the  housings ;  but  were  lying  loosely  in  the  mill,  to  be 
used  or  not  in  that  mill  or  elsewhere,  as  the  owner  pleased.  They 
were,  therefore,  not  fixtures.  Amos  on  Fixtures  5 :  2  Kent  Com. 
343 ;  20  Wend.  638 ;  5  Fern.  136 ;  3  Fern.  421 ;  2  Devereux  376 ; 
7  Cow.  319  ;  2  P.  A.  Browne  285  ;  1  Har.  #  Johns.  289  ;  2  Peters 
137  ;  10  Amer.  Jurist  153;  4  Watts  330. 

But  if  the  rolls  were  personal  property,  did  they  pass  by  the 
terms  of  the  mortgage?  The  word  rolls  is  not  used  in  the  instru- 
ment, nor  any  other  signifying  the  same  thing ;  and  it  is  essential 
to  the  validity  of  a  mortgage  or  transfer  of  personal  property  that 
it  should  describe  it  particularly.  But  even  if  the  mortgage  did 
describe  the  property,  it  would  be  void  for  the  want  of  a  delivery 
of  possession.  16  Wend.  513;  14  Mass.  352;  5  Serg.  4*  Rawle  218; 
12  Wend.  295. 

Craft  and  Loomis,  for  defendant  in  error,  argued  that  rolls  were 
essential  to  the  use  of  the  mill,  which  is  the  true  criterion  of  a 
fixture.  1  Chit.  Gen.  Prac.  161 ;  20  Wend.  629 ;  HUliard's  Real 
Property  16 ;  6  Greenleaf  159 ;  6  Cow.  665 ;  1  Missouri  Rep.  620 ; 
fl  Bayley  540;  10  Amer.  Jurist  58;  6  Greenleaf  429.  Fixtures 
will  pass  by  a  mortgage  without  being  particularly  mentioned,  as 
much  as  by  a  deed.  Amos  on  Fixtures  188  ;  15  Mass.  159 ;  Peter s- 
dorfAb.  702 ;  5  Eng.  Com.  Law  167 ;  Gib.  on  Fix.  45 ;  5  New  Ham. 
54.  Where  there  is  no  conflicting  claim,  a  transfer  of  personal 
property  without  delivery  of  possession  is  necessarily  available, 
for  if  it  be  good  as  to  the  mortgagor,  it  is  good  as  to  every  one 
else,  and  in  this  case  the  sale  was  made  on  the  mortgage  before 
the  property  was  levied  on  by  the  fieri  facias,  and  after  a  sheriff's 
sale  the  property  may  be  left  in  the  possession  of  the  defendant. 
2  Penn.  Rep.  81. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  true  we  ruled  in  an  unreported  case,  (Chaf- 
fee  v.  Stewart)  that  the  spindles  and  other  unattached  machinery 
in  a  cotton-mill,  were  personal  property  for  purpose  of  execution, 
on  the  .authority  of  certain  decisions  to  that  effect,  because  we 
were  indisposed  to  be  wise  above  what  is  written ;  but  an  exami- 
nation of  their  foundation  would  probably  have  led  us  to  a  dif- 
ferent conclusion.  It  is  unnecessary  to  pass  the  learning  of  the 
subject  in  review,  as  a  clear  bird's-eye  view  of  it  has  been  spread 
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before  the  profession  by  Mr  Justice  Cowen  in  Walker  v.  Sherman, 
(20  Wend.  636),  from  which  it  is  evident  that  no  distinctive  prin- 
ciple pervades  the  cases  universally,  and  that  the  simple  criterion 
of  physical  attachment  is  so  limited  in  its  range,  and  so  produc- 
tive of  contradiction  even  in  regard  to  fixtures  in  dwellings  to 
which  it  was  adapted  before  England  had  become  a  manufactur- 
ing country,  that  it  will  answer  for  nothing  else.  My  objection 
to  the  conclusion  drawn  from  it  in  that  case,  is  that  the  court  ad- 
hered to  the  old  distinction  when  the  question  related  to  a  woollen 
factory,  instead  of  following  out  the  principle  started  by  Mr  Justice 
Weston  in  Farrar  v.  Stackpole,  (6  Greenleaf  157),  which  must, 
sooner  or  later,  rule  every  case  of  the  sort.  The  courts  will  be 
drawn  to  it  by  its  liberality  and  fitness,  while  they  will  be  drawn 
away  from  the  old  criterion  by  its  narrowness  and  want  of  adapta- 
tion to  the  business  and  improvements  of  the  age.  By  the  mere 
force  of  habit,  they  have  adhered  to  it  in  almost  all  cases  after  it 
has  ceased  to  be  a  guide  in  any  but  a  few ;  for  nothing  but  a  pas- 
sive regard  for  old  notions  could  have  led  them  to  treat  machinery 
as  personal  property  when  it  was  palpably  an  integrant  part  of  a 
manufactory  or  a  mill,  merely  because  it  might  be  unscrewed  or 
unstrapped,  taken  to  pieces,  and  removed  without  injury  to  the 
building.  It  would  be  difficult  to  point  out  any  sort  of  machinery, 
however  complex  in  its  structure,  or  by  what  means  soever  held 
in  its  place,  which  might  not  with  care  and  trouble  be  taken  to 
pieces  and  removed  in  the  same  way,  and  the  greater  or  less  facility 
with  which  it  could  be  done,  would  be  too  vague  a  thing  to  serve 
for  a  test.  It  would  allow  the  stones,  hoppers,  bolts,  meal-chests, 
skreens,  scales,  weights,  elevators,  hopper-boys,  and  running  gears 
of  a  grist-mill,  as  well  as  the  hammers  and  bellows  of  a  forge,  and 
parts  of  many  other  buildings  erected  for  manufactories,  to  be  put 
into  the  class  of  personal  property,  when  it  would  be  palpably 
absurd  to  consider  them  such.  If  physical  annexation  were  the 
criterion  in  regard  to  such  things,  the  slightest  tack  or  ligament 
ought  to  constitute  it ;  else  if  we  were  to  get  away  from  it  even 
ever  so  little,  we  should  have  no  criterion  at  all.  There  are  so 
many  fashions,  methods,  and  means  of  it,  and  so  many  degrees  of 
connexion  between  material  substances,  that  there  is  nothing  about 
which  men  would  more  readily  differ  than  whether  a  thing  held 
by  a  band  or  a  elect  were  permanently  annexed  to  the  freehold, 
or  only  for  a  season ;  and  the  proof  of  this  is  seen  in  the  results  of 
the  decisions  professedly  regulated  by  it.  To  avoid  discrepance, 
it  would  be  necessary  to  hold  the  slightest  fastening  to  be  suffi- 
cient, but  to  exclude  from  the  character  of  real  property,  as  well 
every  thing  constructively  attached  to  it  by  the  nature  of  the 
thing,  as  every  thing  held  to  the  ground  by  the  attraction  of  gra- 
vitation. Thus  cleared  of  its  exceptions,  the  rule  of  physical 
annexation,  though  at  best  a  narrow  one,  might  furnish  a  criterion 
of  universal  application,  though  without  them,  it  would  make 
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havoc  of  the  cases  already  decided,  and  indeed  produce  the  most 
absurd  consequences  by  stripping  houses  of  their  window-shutters 
and  doors,  and  farms  of  the  houses  themselves.  When,  therefore, 
we  reflect  on  the  necessary  exceptions  to  the  rule,  as  well  as  the 
cases  of  constructive  attachment  without  the  semblance  of  a  tack 
or  ligament,  we  are  not  surprised  at  the  confusion  and  embarrass- 
ment in  which  we  are  left  by  the  decisions.  The  inherent  imper- 
fections of  the  rule  required  so  many  exceptions  to  it  in  order  to 
avoid  absurdity  and  injustice  in  its  application,  that  it  has  almost 
ceased  to  be  a  rule  at  all.  Being  purely  artificial,  and  having  no 
regard  to  the  purposes  for  which  capital  is  invested,  a  rigid  appli- 
cation of  it  would  be  ruinous  to  the  manufacturer.  In  Pennsyl- 
vania, where  a  statute  directs  that  real  estate  shall  not  be  sold  on 
execution  before  the  rents,  issues,  and  profits,  shall  have  been  found 
by  an  inquest  insufficient  to  satisfy  the  debt  in  seven  years,  not  only 
might  this  conservative  provision  be  evaded,  but  a  cotton-spinner, 
for  instance,  whose  capital  is  chiefly  invested  in  loose  machinery, 
might  be  suddenly  broken  up  in  the  midst  of  a  thriving  business,  by 
suffering  a  creditor  to  gut  his  mill  of  every  thing  which  happened 
not  to  be  spiked  and  riveted  to  the  walls,  and  sell  its  bowels  not 
only  separately  but  piecemeal.  A  creditor  might  as  well  be  allowed 
to  sell  the  works  of  a  clock,  wheel  by  wheel.  His  interest,  it  may 
be  said,  would  forbid  him  to  do  so ;  but  in  the  case  of  a  manufactory, 
he  would  often  be  compelled  to  sell  a  part,  or  to  sell  many  times 
the  worth  of  the  debt,  and  none  but  a  person  entering  into  the 
business  would  purchase  either  a  part  or  the  whole.  The  sacri- 
fice that  would  be  induced  by  either  course,  is  incalculable ;  but 
that  is  not  all.  The  bare  walls  of  the  building  would  be  compa- 
ratively of  little  value.  They  might  perhaps  answer  the  purposes 
of  a  barn ;  but  so  might  the  walls  of  a  dwelling,  when  deprived  of 
their  doors  and  windows,  and  why  are  these  considered  a  part  of 
a  dwelling  ?  Simply  because  it  would  be  unfit  for  the  purposes  of 
a  dwelling  without  them.  What,  then,  is  demanded  in  the  case 
of  a  building  erected  for  a  manufactory,  but  an  application  of  the 
same  principle  ?  Whether  fast  or  loose,  therefore,  all  the  machinery 
of  a  manufactory  which  is  necessary  to  constitute  it,  and  without 
which  it  would  not  be  a  manufactory  at  all,  must  pass  for  a  part 
of  the  freehold.  This  is  no  more  than  an  enlargement  of  the  prin- 
ciple of  constructive  attachment;  and  it  is  the  principle  of  Farrar 
v.  Stackpole,  glanced  at  by  Lord  Mansfield  in  Lawton  v.  Lawton, 
(1  H.  B.  259  note,)  who  seems  to  have  foreseen  its  day.  I  speak 
not  here  of  questions  between  tenant  and  landlord  or  remainder- 
man, but  of  those  between  vendor  and  vendee,  heir  and  executor, 
debtor  and  execution  creditor ;  and  between  co-tenants  of  the  in- 
heritance. With  this  limitation,  nothing  said  or  done  by  this 
court,  except  its  decision  in  Chaffee  v.  Stewart,  already  mentioned, 
and  an  obiter  recognition  of  an  adverse  decision,  by  the  judge  who 
delivered  the  opinion  of  the  court  in  Gray  v.  Holdship,  (17  Serg.  4* 
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Rawle  415,)  will  be  found  to  conflict  with  the  principle  proposed. 
Certainly  nothing  else  ever  said  by  us  gives  countenance  to  the  no- 
tion that  the  rolls  of  an  iron-mill  may  be  seized  and  sold  as  personal 
property. 

But  such  rolls,  being  adapted  to  the  manufacture  of  bars  of 
different  shapes  and  sizes,  cannot  all  be  used  at  once;  and  accord- 
ing to  the  ordinary  criterion,  only  those  in  place  and  fixed  for 
use  would  be  deemed  a  part  of  the  mill.  But  by  the  criterion 
proposed,  they  must  be  deemed  equally  a  part  of  it  when  unfixed 
to  give  place  to  others ;  for  a  rolling-mill  without  rollers  for  all 
work,  would  be  as  incomplete  as  a  hatter's  shop  without  blocks 
for  all  heads.  By  this,  however,  I  mean  not  to  be  understood  as 
intimating  that  any  such  block  is  part  of  the  realty.  On  the  prin- 
ciple, then,  that  a  thing  temporarily  severed  from  the  freehold 
does  not  cease  to  belong  to  it,  the  whole  set  must  be  considered  a 
part  of  the  mill.  Some  two  or  three  of  these  rolls,  however,  were 
duplicates ;  but  all  of  them  had,  at  one  time  or  another,  been  in 
actual  operation,  and  it  is  impossible  to  say  which  were  the  pro- 
per members  of  the  set,  and  which  the  supernumeraries.  But 
even  if  that  could  be  told,  all  might  nevertheless  be  deemed  a  part 
of  the  mill,  seeing  that  they  are  often  broken  and  cannot  be  in- 
stantly replaced  if  they  are  not  kept  ready  on  hand.  Duplicates 
necessary  and  proper  for  an  emergency,  consequently  follow  the 
realty  on  the  principle  by  which  duplicate  keys  of  a  banking- 
house,  or  the  toll-dishes  of  a  mill,  follow  it. 

We  are  of  opinion,  therefore,  that  the  rolls  in  question  passed 
as  a  part  of  the  freehold  by  the  mortgage  and  sale  on  the  levari 
facias  ;  but  that  if  they  had  not  passed,  they  could  not  have  been 
sold  as  chattels  on  the  plaintiff's  fieri  facias  against  the  mort- 
gagor :  and  were  it  necessary,  we  would  further  hold  that  they 
might  have  passed,  had  they  been  chattels,  by  force  of  the  word 
apparatus  in  the  description  of  the  premises.  On  all  these  points 
the  case  is  with  the  defendant. 

Judgment  affirmed. 
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Hall  and  M'Kelvey  against  Law. 

Where  the  writ  is  served  but  upon  one  of  two  defendants,  and  there  is  a  gene- 
ral appearance  by  attorney,  and  trial  of  the  cause  upon  its  merits,  the  verdict 
and  judgment  will  be  sustained,  although  the  issue  be  by  one  only. 

ERROR  to  the  District  Court  of  Allegheny  county. 

S.  and  A.  Law  against  William  Hall  and  Samuel  M'Kelvey, 
trading  in  the  name  of  Hall  and  M'Kelvey.  Action  on  the  case 
in  assumpsit.  The  writ  was  returned  served  on  M'Kelvey,  and 
non  est  inventus  as  to  Hall.  Findlay  appeared  specially  for  M'Kel- 
vey and  pleaded  non  assumpsit.  Van  Jlmringe's  appearance  was 
marked  generally  on  the  margin  of  the  docket.  The  cause  was 
tried  upon  its  merits,  and  a  verdict  and  judgment  rendered  for 
the  plaintiff  for  $684.05.  The  docket  entry  also  showed  that 
Findlay  and  Van  Amringe  had  leave  to  withdraw  their  appear- 
ance, but  whether  before  or  after  trial  did  not  appear. 

The  errors  assigned  were : 

1.  The  cause  was  tried  when  it  was  not  at  issue. 

2.  The  judgment  is  against  both  defendants,  the  issue  by  one 
only. 

3.  No  assessment  of  damages  against  the  party  who  did  not 
plead. 

Dunlop,  for  plaintiff  in  error,  argued  that  a  judgment  should 
have  been  taken  by  default  as  to  Hall,  if  there  was  an  appearance 
for  him,  and  the  damages  should  have  been  liquidated  by  an  inqui- 
sition. 9  Watts  25;  10  Watts  396;  1  Bos.  &  Pull.  411 ;  2  Arch. 
PI.  9. 

Robb,  contra,  whom  the  Court  declined  to  hear. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — Although  the  writ  is  returned  non  est  inventus  as 
to  Hall,  yet  there  is  a  general  appearance  as  to  both  defendants. 
There  is,  therefore,  nothing  in  the  case  to  distinguish  it  from  Sauer- 
man  v.  Weckerly,  (17  Serg.  4*  Rawle  116),  where  we  refused  to  re- 
verse a  judgment  after  trial  on  the  merits,  because  there  was  no 
plea  nor  issue.  It  is  said  that  the  attorneys  had  leave  to  with- 
draw their  appearance.  But  it  does  not  appear  when  leave  was 
granted,  whether  before  or  after  the  judgment;  and  if  we  must 
judge  from  the  record,  we  must  suppose  the  latter.  We  can  at  any 
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rate  make  no  intendment,  after  a  trial,  to  reverse  a  judgment.  But 
if  we  were  permitted  to  go  out  of  the  record,  it  would  not  mend  the 
defendant's  case,  as  it  appears  that  at  the  time  the  attorneys, 
whose  names  are  marked  on  the  record,  were  discharged,  another 
was  substituted,  and  was  present  at  the  trial.  And  this  shows 
the  injustice  which  may  result  from  reversing  a  judgment  on  tech- 
nical objections,  when  we  are  precluded  from  an  examination  into 
the  facts.  We  have  frequent  occasion  to  lament  the  inaccuracies 
in  our  entries,  resulting  from  the  inattention  and  ignorance  of  our 
clerks  and  prothonotary,  and  the  no  less  culpable  negligence  of 
the  attorneys.  A  slight  attention  on  the  part  of  the  profession, 
for  we  cannot  impute  the  frequent  mistakes  to  ignorance,  would 
relieve  us  from  many  perplexing  and  embarrassing  inquiries. 

Judgment  affirmed. 


Sergeant  against  Ford. 

Loose  conversation  at  a  sheriff's  sale  respecting  the  estate  levied  and  offered  for 
sale,  cannot  affect  the  amount  of  interest  which  the  purchaser  takes  under  his 
deed,  unless  there  be  fraudulent  misrepresentations,  with  a  view  of  buying  at  a 
price  less  than  the  value,  and  it  is  purchased  under  such  influence. 

A  judgment  will  not  be  reversed  for  the  admission  of  illegal  evidence,  which 
could  have  had  no  influence  in  the  result  of  the  cause. 

A  deed  of  husband  and  wife  to  their  son  for  a  tract  of  land,  "  excepting  twen- 
ty-one acres  for  and  during  his  natural  life,  bounded,  &c.,  and  also  one-half  of 
all  the  hay  and  one-third  of  all  the  grain  that  may  be  raised  on  the  residue  of 
said  tract  during  his  life ;  and  if  he  should  die  before  his  wife,  she  then  to  re- 
ceive one-fourth  of  the  hay  and  one-sixth  of  the  grain  for  and  during  her  natural 
lifetime,  and  then  the  above  reservation  to  cease  and  not  till  then."  Ruled,  that 
the  reservation  of  the  twenty-one  acres  was  for  the  joint  lives  of  the  husband 
and  wife  and  that  of  the  survivor. 

ERROR  to  the  District  Court  of  Crawford  county. 

John  Sergeant  against  Hopewell  Ford.  This  was  an  action  of 
ejectment  for  twenty-one  acres  of  land,  in  which  the  plaintiff  gave 
the  following  evidence : 

A  deed  from  Thomas  Ford  and  Hopewell  his  wife,  dated  17th 
of  May  1831,  to  Charles  Ford  and  his  heirs,  for  one  hundred  and 
twenty-one  acres,  bounded  as  follows,  &c. ;  then  follows  thus, 
("excepting  twenty -one  acres  for  and  during  his  natural  life, 
bounded  as  follows,  beginning  at  James  Ford's  and  running  north 
and  south,  east  and  west,  so  as  to  include  the  dwelling-house  and 
barn,  with  the  orchard ;  and  also  one-half  of  all  the  hay,  and  one- 


Sept.  1841.]  OF  PENNSYLVANIA.  123 

[Sergeant  v.  Ford.] 

third  of  all  the  grain  that  may  be  raised  on  the  residue  of  said 
tract  during  his  life ;  and  if  he  should  die  before  his  wife  Hope- 
well,  she  then  to  receive  one-fourth  of  the  hay  and  one-sixth  of 
the  grain,  for  and  during  her  natural  lifetime,  and  then  the  above 
reservation  to  cease,  and  not  till  then.") 

A  judgment  in  the  Common  Pleas  of  Crawford  county  against 
Charles  Ford,  levy,  sale  by  the  sheriff,  and  deed  dated  15th 
of  August  1835,  to  the  plaintiff  for  the  following  piece  of  land, 
viz. :  "  one  hundred  acres  of  land  in  Woodcock,  bounded  as  fol- 
lows, on  the  north  by  land  of  James  Humes,  on  the  west  by  land 
of  James  Ford,  on  the  south  by  land  of  Swift  and  Moodie,  and  on 
the  east  by  land  of  James  Greenlee,  on  which  is  erected  a  frame 
dwelling-house,  barn,  &c.,  which  has  been  seized  upon  as  the  pro- 
perty of  Charles  Ford,  2d  of  February  1835."  (The  description 
in  the  venditioni  exponas,  advertisement  and  sheriff's  deed  is  the 
same.) 

B.  T.  Swift  was  then  called,  and  proved  that  the  boundaries  of 
the  land  sold  corresponded  with  those  in  the  deed  from  Thomas 
Ford  and  wife  to  Charles  Ford,  including  the  one  hundred  and 
twenty-one  acres,  and  the  death  of  Thomas  Ford  before  the  she- 
riff's sale. 

The  defendant  then  called  Jacob  Kepler  to  prove  as  hereinafter 
set  forth :  to  this  testimony  the  plaintiff  objected ;  the  court  over- 
ruled the  objection  and  admitted  the  testimony,  and  at  the  plain- 
tiff's instance  sealed  a  bill  of  exceptions. 

Jacob  Kepler.  I  went  with  Sergeant  to  show  him  the  land  be- 
fore the  sale.  Think  I  proposed  going.  Showed  him  how  it  lay 
and  its  quality ;  told  him  if  he  bought  the  one  hundred  acres  he 
could  make  some  arrangements  about  the  twenty-one  acres.  We 
went  into  defendant's  house.  Sergeant  asked  her  what  she  would 
take  for  it.  No  answer  as  to  price  given.  She  had  occupied 
the  twenty-one  acres  separately  from  the  farm.  I  told  Sergeant 
the  situation  the  land  was  in.  Was  one  hundred  acres ;  one  hun- 
dred and  twenty-one  acres  in  the  whole.  That  one  hundred  acres 
was  levied  on  or  selling.  That  he  could  make  a  bargain  with  old 
Mrs  Ford  or  Charles  for  the  twenty-one  acres.  Sergeant  was  a 
stranger.  I  pointed  out  the  one  hundred  acres  and  the  twenty- 
one  acres  the  time  we  were  looking  at  the  land.  I  attended  the 
sale  and  bid  off  the  land  for  Sergeant  at  his  request.  A  verbal 
notice  was  given  that  the  twenty-one  acres  was  not  selling.  I 
understood  it  so.  Sergeant  went  in  and  paid  some  money  and 
signed  the  sale  bid.  Sergeant  bid  two  or  three  times  himself. 
The  sheriff  and  Charles  Ford  went  into  my  entry,  (referring  to 
the  time  the  levy  was  made.)  I  could  not  hear  distinctly  what 
was  said.  The  sheriff  asked  him  what  he  had.  What  followed 
I  could  not  hear.  I  heard  Ford  mention  the  twenty-one  acres 
to  sheriff,  but  not  his  mother's  name.  A  year  or  so  after  the  sale, 
Sergeant  claimed  the  land. 
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Cross-examined — I  pointed  out  the  two  sides  of  the  twenty-one 
acres  with  my  fingers.  Did  not  know,  except  by  hearsay,  what 
Mrs  Ford  claimed.  She  said  she  had  twenty-one  acres  during 
her  life,  and  share  of  the  crops.  Don't  know  what  she  said  of  her 
title ;  the  way  I  understood  was  that  twenty-one  acres  altogether 
was  reserved.  I  told  Sergeant  before  the  sale  that  the  twenty- 
one  acres  were  not  selling.  I  had  no  authority  for  telling  him  so ; 
was  mere  conjecture ;  was  in  part  from  conjecture  and  from  what 
Charles  Ford  told  me.  I  did  not  talk  with  the  sheriff  about  it. 
Don't  recollect  of  seeing  the  levy  on  the  writ.  I  saw  it  adver- 
tised. Can't  tell  really  the  notice  of  or  its  purport.  Good  many 
persons  round  bidding ;  think  Peter  Ford.  I  bid  as  Sergeant  told 
me.  I  had  insisted  on  his  buying.  I  was  listening  to  the  conver- 
sation between  the  sheriff  and  C.  Ford.  Heard  nothing  of  reser- 
vation made.  Notice  at  the  sale  was  for  Mrs  Ford's  benefit. 

James  Ford.  I  was  present  the  day  of  sale,  and  had  a  written 
notice  which  my  mother  requested  me  to  put  up.  I  gave  notice 
that  but  one  hundred  acres  of  the  one  hundred  and  twenty-one 
acres  was  selling.  I  told  Sergeant  the  twenty-one  acres  was  not 
advertised ;  that  the  deed  to  C.  Ford  was  for  one  hundred  and 
twenty-one  acres,  and  but  one  hundred  acres  were  selling.  That 
on  the  one  hundred  acres  were  two  houses  and  barn,  and  on  the 
twenty-one  acres  a  house  and  barn  not  described ;  that  mother 
had  legal  claim  to  this  twenty-one  acres  as  long  as  she  lived.  C. 
Ford  said  mother  should  have  the  use  of  the  twenty-one  acres  as 
long  as  she  lived.  She  has  occupied  it  since  father's  death,  sepa- 
rate from  as  far  as  fence  goes.  There  are  different  fields  included 
in  the  twenty-one  acres. 

The  plaintiff  then  called  again 

.David  M.  Fadden.  I  was  the  sheriff.  No  reservation  was  made 
by  C.  Ford,  at  the  time  of  giving  the  levy,  of  twenty-one  acres ; 
his  mother's  name  was  not  mentioned.  Nothing  was  said  till  after 
the  sale.  No  recollection  of  notice  of  reservation  of  twenty-one 
acres. 

The  plaintiff  offered  to  ask  the  witness,  whether  he  sold  all  the 
land  embraced  within  the  outside  boundaries  of  the  tract.  This 
being  objected  to,  was  overruled,  and  a  bill  of  exceptions  filed. 

James  Throop.  I  was  crier  at  the  sale.  Notice  was  handed 
to  me  by  Peter  or  James  Ford.  After  crying  some  time,  I  gave 
proclamation  of  21  acres  old  lady  claimed  during  her  life.  Ser- 
geant said,  he  wanted  to  buy.  Got  up  to  $400  or  $500  when 
this  proclamation  seemed  to  stop  the  bidding.  After  some  con- 
sultation, was  started  again,  and  run  up  to  $1000.  Sergeant  then 
said,  he  did  not  want  to  buy  a  pig  in  a  poke,  and,  if  any  reserva- 
tion was  made,  he  did  not  want  to  buy.  A  further  consultation 
took  place,  and,  after  a  little,  Sergeant  said,  so  that  all  could  hear, 
that,  if  he  got  all  the  land,  he  would  bid  $1  more. 
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The  plaintiff  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  That  the  reservation  in  the  deed  of  May  17,  1831,  from  T. 
Ford  and  wife  to  C.  Ford,  of  the  life-estate  of  21  acres,  extends 
but  to  the  life  of  Thomas  Ford,  and  not  to  his  wife. 

2.  That  the  levy  by  the  sheriff  is  to  control ;  and  that  all  the 
land  embraced  in  the  boundaries  there  given,  and  which  corre- 
sponded with  the  boundaries  in  the  deed  from  T.  Ford  and  wife 
to  C.  Ford,  passed  by  the  levy,  sale,  and  sheriff's  deed,  to  plaintiff. 

3.  That  no  declarations  by  Mrs  Ford,  or  by  others  for  her,  at 
the  time  of  sale,  that  she  had  a  life-interest  in  the  21  acres,  and 
notice  to  that  effect,  can  avail  her,  if  she  has  not.  a  life-estate  in 
the  reservation  given  to  her. 

THOMPSON,  President,  instructed  the  jury,  in  answer  to  the 
plaintiff's  first  point,  that  the  deed  referred  to  reserved  an  estate 
in  the  21  acres  for  the  joint  lives  of  the  husband  and  wife  and 
that  of  the  survivor,  and  therefore  the  verdict  should  be  for  the 
defendant.  The  answers  to  the  other  points  are,  therefore,  im- 
material. 

Dei-rickson,  for  plaintiff  in  error,  argued  that  the  true  construc- 
tion of  the  deed  gave  no  estate  in  the  21  acres  to  the  wife.  The 
amount  of  interest,  or  quantity  of  land  which  is  sold  by  the  sheriff, 
cannot  be  controlled  by  declarations  made,  or  circumstances  oc- 
curring at  the  time  of  sale,  nor  by  the  understanding,  knowledge, 
or  ignorance  of  the  bidders.  If  a  sale  be  made,  what  is  sold  can 
only  be  determined  by  a  reference  to  that  which  the  record  con- 
tains. Misrepresentations,  or  other  irregularities,  can  only  be 
cured  by  an  objection  to  the  acknowledgment  of  the  deed.  If 
the  sale  be  consummated  by  the  delivery  of  a  deed  to  the  pur- 
chaser, it  must  contain,  upon  its  face,  the  only  evidence  of  what 
was  sold.  It  was,  therefore,  clearly  erroneous  to  admit  the  testi- 
mony of  what  was  said  and  done  at  the  time  of  the  sale.  4  Watts 
442. 

Riddle,  for  defendant  in  error.  A  deed,  like  every  other  instru- 
ment containing  the  evidence  of  a  contract,  must  be  construed 
according  to  its  common  sense  meaning,  taken  in  connexion  with 
the  object  the  parties  had  in  view.  What,  then,  did  the  grantor 
mean,  by  "  the  above  reservation,"  but  the  provision  which  he 
had  made  for  the  maintenance  of  himself  and  wife,  while  they 
lived.  The  "  reservation"  embraced  every  thing  which  was  not 
conveyed  immediately. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  by  John  Sergeant  for  21 
acres  of  land  with  the  appurtenances.  The  dispute  arose  on  the 
following  facts: — On  the  17th  of  May  1831,  Thomas  Ford  and 

II. L  * 
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Hopewell  his  wife  conveyed  by  deed  to  Charles  Ford,  their  son, 
and  his  heirs,  121  acres  of  land,  bounded,  &c.,  and  describing  it 
exactly,  "  excepting  21  acres  for  and  during  his  natural  life, 
bounded  as  follows,  beginning  at  James  Ford's,  and  running  north 
and  south,  east  and  west,  so  as  to  include  the  dwelling-house  and 
barn,  with  the  orchard,  and  also  one-half  of  all  the  hay,  and  one- 
third  of  all  the  grain  that  may  be  raised  on  the  residue  of  said 
tract,  during  his  life ;  and  if  he  should  die  before  his  wife  Hope- 
well,  she  then  to  receive  one-fourth  of  the  hay  and  one-sixth  of 
the  grain  for  and  during  her  natural  lifetime,  and  then  the  above 
reservation  to  cease,  and  not  till  then." 

The  court  were  right  in  their  construction  of  this  deed;  although 
the  first  part  looks  like  a  provision  for  the  father  alone,  it  is  ex- 
plained by  the  concluding  part.  The  obvious  meaning  is  a  reser- 
vation of  the  21  acres,  and  house,  barn,  and  orchard,  during  life, 
by  the  father,  and  an  engagement  by  Charles  to  deliver  the  share 
of  hay  and  grain  to  his  father  during  his  life,  and  a  less  share  to 
his  mother,  if  she  was  the  survivor.  "  She  to  receive,"  is  insen- 
sible, unless  the  son  was  to  deliver  to  her.  The  stipulation  about 
shares  of  produce  is  contract,  as  much  as  a  lease  of  a  farm,  he 
paying  a  proportion  of  the  produce.  The  reservation  of  the  21 
acres  is  to  last  as  long  as  Hopewell's  life,  and  then  to  cease ;  this 
gave  the  residue  to  Charles  at  once,  and  the  reversion  of  the  21 
acres  on  the  death  of  his  father  and  mother.  He  could  sell  no 
more,  and  the  sheriff  could  sell  no  more  than  he  had ;  and  the 
purchaser  got  no  more.  The  levy  described  it  by  those  who 
bounded  the  121  acres  on  every  side,  as  was  equivalent  to  a  de- 
scription by  courses  and  distances  all  round.  The  purchaser  then 
got  all  the  estate,  neither  more  nor  less  than  Charles  had. 

In  strictness,  the  testimony  of  Kepler  was  not  evidence.  The 
levy,  venditioni  exponas,  and  deed,  pass  the  title ;  they  are  writ- 
ten, and  together  make  record  evidence  of  title  to  the  purchaser. 
It  never  can  be  permitted  that  what  third  persons  thought  or 
said,  can  affect  a  title  created  and  evidenced  by  records.  Fraud, 
which  vitiates  everything,  may  make  exceptions :  as  when  a  per- 
son intending  to  purchase,  and  who  does  purchase  publicly  at  a 
sale,  represents  that  only  a  certain  part  is  selling;  but  what  offi- 
cious third  persons  say,  or  the  talk  of  bystanders,  cannot  with 
safety  be  permitted  to  enlarge  or  limit  the  levy.  It  is  not,  how- 
ever, a  cause  of  reversing  in  all  cases  that  immaterial  evidence 
has  been  heard,  if  it  has  no  effect  on  the  opinion  of  the  court,  or 
decision  of  the  jury.  Counsel  too  often  offer  a  witness  to  prove  a 
little  more  or  a  little  different  from  what  he  does  prove ;  and  if  it 
does  no  harm,  if  the  case  eventuates  as  it  must  have  done  if  no 
such  testimony  had  been  given,  it  is  no  reason  for  reversing. 

I  will  observe,  if  the  levy  does  not  mention  all  the  land  the 
defendant  has  in  the  tract  levied,  or  if  it  and  the  advertisement 
do  not  fairly  describe  the  property,  the  defendant  may,  by  appli- 
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cation  to  the  court  before  the  sale,  obtain  permission  or  direction 
to  the  sheriff  to  amend  his  levy  so  as  to  make  it  correct.  No  ob- 
jection can  safely  be  heard  after  the  whole  is  completed,  money 
paid,  and  a  deed  made  and  acknowledged.  I  mean  no  objection 
merely  to  forms,  and  which  could  have  been  made,  which  were 
known,  or  parties  were  bound  to  know  and  make  at  a  previous 
time.  I  am  not  sure  I  understand  some  part  of  the  opinion  of  the 
court.  He  says,  if  the  proof  shows  that  the  land  in  controversy 
was  not  levied  on  or  sold,  it  does  not  pass,  although  it  is  included 
in  the  outside  boundaries  of  the  tract  of  121  acres.  In  another 
place  he  had  said,  but  even  if  included  in  the  levy,  and  intended 
so  to  be,  the  plaintiff  could  not  recover  against  any  existing  life- 
estate.  Now,  I  suppose  him  to  mean  the  same  thing  in  both  sen- 
tences :  that  is,  if  within  the  clear  description  of  the  levy  there 
was  a  house  or  lot  not  the  property  in  possession  or  reversion  of 
defendant  in  the  execution,  it  would  not  pass ;  and  clearly  it  would 
not,  for  the  sheriff  cannot  give  title  to  what  was  not  the  defendant's. 
But  if  he  means  to  say  that  part  of  what  is  defendant's  property, 
and  is  clearly  within  the  levy,  does  not  pass,  I  do  not  agree 
with  him.  It  does  pass,  as  I  have  said,  unless  prevented  by 
fraud  in  the  purchaser,  or  of  which  he  knew  and  concealed  for 
his  own  gain.  See  Streaper  v.  Fisher  (1  Rawle  155) ;  Grubb  v. 
Guilford  (4  Watts  244)  ;  Swartz  v.  Moore  (5  Serg.  $  Rawle  257) ; 
Scott  v.  Sheakly  (3  Watts  50).  Some  parts  of  the  charge  on  hypo- 
thetical points  are  not  material  in  this  case.  On  the  main  point, 
material  to  a  decision  of  this  case,  there  is  no  error.  The  matter 
trying  was  whether  Sergeant  could,  at  present,  recover  the  pos- 
session of  the  21  acres,  or  must  wait  until  the  death  of  Hope- 
well  Ford ;  on  this  the  opinion  of  the  court  was  correct.  As  to 
obiter  dicta,  on  matters  argued,  which  dicta  we  do  not  perhaps 
understand,  we  have  nothing  to  do  with  them,  and  give  no  bind- 
ing opinion  on  them. 

Judgment  affirmed. 
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Gray  against  Van  Amringe. 

In  an  action  by  an  attorney  at  law  to  recover  an  account  for  professional  ser- 
vices rendered  to  the  defendant,  the  plaintiff  is  entitled  to  recover  interest. 

ERROR  to  the  District  Court  of  Allegheny  county. 

H.  H.  Van  Amringe,  Esq.  against  James  Gray.  This  was  an 
action  on  the  case  in  assumpsit  to  recover  the  amount  of  an 
account  for  professional  services  as  an  attorney  at  law,  rendered 
by  the  plaintiff  to  the  defendant. 

The  only  question  argued  in  this  court  arose  upon  an  exception 
to  the  opinion  of  the  court  in  which  (Dallas  President)  charged 
the  jury:  "That  if  the  plaintiff  was  entitled  to  recover,  the  jury 
might  allow  interest  upon  his  account." 

MConnell,  for  plaintiff  in  error,  argued  that  the  nature  of  the 
plaintiff's  claim  was  not  such  as  justified  the  calculation  of  inte- 
rest upon  it,  and  cited  6  Binn.  162;  16  Serg.  4*  Rawle  258;  4 
Watts  334. 

M'Clure  and  M'Candless,  for  defendant  in  error,  on  the  same 
point,  cited  3  Binn.  295 ;  12  Serg.  fy  Rawle  393;  4  Dall.  269;  6 
Binn.  159 ;  16  Serg.  $  Rawle  258  ;  3  Wend.  356. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  matter  assigned  in  this  case  for  error, 
that  has  been  pressed,  is  an  exception  to  the  instruction  of  the 
court  below  to  the  jury  on  the  defendant's  fourth  point ;  which 
was,  that  an  attorney  at  law  was  not  entitled  to  recover  interest 
on  his  account  charging  for  professional  services.  The  court, 
however,  told  the  jury  that  the  plaintiff  had  precisely  the  same 
claim  to  interest  upon  his  account  that  a  mechanic,  tradesman  or 
physician  had,  and  that  they  would  be  right  if  they  allowed  it. 
In  order  to  decide  upon  the  correctness  of  this  instruction  to  the 
jury,  it  is  proper  to  notice  the  facts,  as  established  by  the  evidence, 
upon  which  it  was  founded.  The  evidence  showed  incontestably 
that  the  account  exhibited  by  the  plaintiff  was  reasonable,  and  such 
as  the  defendant  ought  to  pay  him  for  the  services  which  it  was 
also  shown  by  the  evidence  that  he  had  performed.  That  the 
account  was  presented  by  the  plaintiff,  on  the  12th  of  September 
1839,  to  the  defendant  for  payment ;  but  the  latter  conceiving  that 
too  much  was  charged  against  him  in  the  account,  refused  to  pay 
it.  In  Obermyer  v.  Nichols,  (6  Binn.  163, 164),  it  was  held  that  in- 
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terest  was  recoverable  in  assumpsit  for  money  had  and  received ; 
and  likewise  for  work  and  labour.  In  a  case,  therefore,  where 
the  plaintiff  has  performed  work,  labour  and  services  of  any  kind, 
no  matter  what,  at  the  special  instance  and  request  of  the  defend- 
ant, without  any  express  agreement  between  them  fixing  the 
prices  or  sums  of  money  that  shall  be  paid  therefor,  and  after 
having  performed  the  same,  demands  of  the  defendant  what  shall 
be  deemed  afterwards  by  a  court  and  jury  a  reasonable  compen- 
sation, which  the  latter  refuses  to  pay,  it  would  seem  to  be  just 
that  the  plaintiff  should  recover  interest  on  the  amount  so  de- 
manded from  the  time  of  the  demand.  This  principle,  I  take  it, 
is  not  only  supported  by  the  judicial  determinations  in  Pennsylva- 
nia, but  founded  in  reason  and  justice,  which  clearly  require  that 
every  man  should  pay  to  another  that  which  he  justly  owes  him, 
at  the  very  furthest,  upon  its  being  demanded ;  and  if  he  refuses 
to  do  this,  it  is  such  an  injury,  by  unlawfully  withholding  from 
the  plaintiff  his  just  right,  as  fairly  entitles  him  to  demand  interest 
by  way  of  compensation  for  it.  Seeing,  then,  in  this  case,  that 
the  demand  of  the  plaintiff  was,  in  the  opinion  of  the  jury,  what  was 
justly  owing  to  him  by  the  defendant,  which  the  defendant  refused 
to  pay,  the  instruction  of  the  court  to  the  jury,  in  regard  to  inte- 
rest, was  right.  And  our  opinion  is,  also,  that  the  court  were 
right  in  their  instruction  to  the  jury  on  the  other  points  assigned 
for  error,  though  not  argued. 

Judgment  affirmed. 


Lowry  against  Hall. 

Chattels  delivered  to  the  plaintiff  after  a  claim  of  property  by  the  defendant  in 
a  replevin  issued  out  of  the  Supreme  Court  of  New  York,  cannot  be  counter-re- 
plevied  in  Pennsylvania — at  least  before  the  question  of  property  has  been  deter- 
mined in  favour  of  the  defendant  in  the  prior  replevin. 

The  record  of  such  prior  replevin  may  be  given  in  evidence  on  the  plea  of 
property,  and  need  not  be  specially  pleaded. 

ERROR  to  the  Common  Pleas  of  Warren  county. 

This  was  an  action  of  replevin  in  the  Common  Pleas  of  Warren 
county  for  900,000  feet  of  lumber,  valued  at  $9000,  which  had 
come  from  the  state  of  New  York  by  the  Conewango  river,  on  its 
way  to  a  market  below.  The  defendants  pleaded  property  in 
themselves,  and  gave  in  evidence  the  record  of  an  earlier  but  pend- 
ing replevin,  issued  out  of  the  Supreme  Court  of  New  York  at  the 
suit  of  Lowry,  one  of  the  plaintiffs  in  error,  against  William  Hall, 
ii.  — 17 
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one  of  the  defendants  in  error,  and  two  others,  all  the  parties  be- 
ing inhabitants  of  New  York ;  on  which  the  sheriff  of  Chatauque 
county  had  delivered  the  lumber  to  the  plaintiff  after  a  claim  of 
property  by  the  defendant,  while  the  rafts  were  descending  the 
part  of  the  river  which  is  in  that  state.  As  soon  as  they  were 
brought  into  Pennsylvania,  the  present  replevin  was  issued  to  re- 
gain the  possession ;  and  the  parties  claimed  respectively  under 
the  parties  to  the  replevin  in  New  York.  Upon  a  prayer  for  spe- 
cific direction,  the  judge  charged  that  an  adjudication  of  the  ques- 
tion of  property  in  New  York,  would  have  been  conclusive;  but 
that  the  mere  pendency  of  an  earlier  replevin  there,  was  not. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  value  of  the 
property  $8038.59,  with  $1016.00  damages  for  detention. 

Galbreath  and  Marvin,  for  plaintiff  in  error.  The  replevin 
pending  in  New  York  involved  the  question  as  to  the  right  of  pro- 
perty in  the  subject-matter  of  the  action.  Upon  general  princi- 
ples, therefore,  the  pendency  of  a  prior  suit  for  the  same  cause  of 
action  precludes  a  recovery  by  the  plaintiff  in  this  action.  But  the 
peculiar  character  of  the  action  of  replevin  gives  to  the  party  to 
whom  the  sheriff  delivers  the  subject-matter  of  it,  a  right  of  pro- 
perty in  the  thing,  which  cannot  be  questioned  by  the  other  party 
otherwise  than  on  the  trial  of  the  action  itself.  The  party  to 
whom  the  property  is  delivered  by  the  officer  gives  a  bond  for  the 
benefit  of  the  other  party,  and  as  an  obligation  that  he  will  return 
the  property,  if  a  return  be  adjudged  against  him.  Why,  then, 
should  the  party  who  holds  this  security  for  the  ultimate  return  of 
the  property  be  permitted  to  institute  another  remedy  to  recover 
it,  while  the  first  action  is  pending?  2  Rev.  Stat.  of  JV.  Y.  522; 
5  Wend.  21 ;  15  Wend.  324;  2  Ball.  68,  131 ;  4  Watts  41.  It  can 
not  be  denied  that  the  proceedings  in  New  York,  and  the  deli- 
very of  the  property  to  the  plaintiff,  gave  him  at  least  such  a  quali- 
fied property  as  precludes  the  idea  of  the  present  plaintiff's  right 
to  recover.  7  Johns.  140;  1  Johns.  380;  7  Am.  Com.  Law.  559; 
3  Pick.  255 ;  2  Watts  110 ;  3  Serg.  #  Rawle  20 ;  1  Yeates  197. 

All  property  within  the  limits  of  a  state  is  under  its  control,  and 
subject  to  its  laws.  Such  a  comity  between  nations  is  essential  to  the 
rights  of  individuals,  and  can  never  be  disregarded  by  the  courts  of 
either.  Story's  Con.  Laws  30,  34,  36,  463,  495;  13  Peters  589; 
Story  on  Bail.  94;  2  Mass.  84;  6  Mass.  358;  3  Wend.  558;  12 
Wheat.  358;  6  Binn.  361 ;  11  Mass.  256;  13  Mass.  155;  14  Mass. 
301. 

Hazeltine  and  M'Candless,  contra,  argued  that  the  proceeding 
in  New  York  was  but  a  transfer  of  the  possession,  involuntary  on 
the  part  of  the  plaintiff  in  this  suit,  and  was  but  interlocutory,  not 
affecting  the  right  of  property.  A  state,  by  its  laws,  may  regu- 
late as  well  the  possession  as  the  right  to  property  while  it  re- 
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mains  within  its  jurisdiction ;  but  whenever  the  persons  and  the 
property  come  within  the  jurisdiction  of  another  state,  the  same 
reason  gives  to  that  state  the  control  and  jurisdiction.  13  Wend. 
286.  The  right  of  property  was  not  determined  by  any  proceed- 
ing in  New  York,  and  it  is  not  easy  to  discover  any  reason  why 
the  courts  of  Pennsylvania  may  not  entertain  jurisdiction  to  de- 
termine that  question.  3  Wend.  538 ;  23  Wend.  87  ;  Story's  Con. 
Laws  346 ;  6  Binn.  353 ;  5  Cran.  289  ;  2  Kent  406 ;  12  Wheat.  361 ; 
1  Doll.  206 ;  20  Eng.  Cam.  Law  387 ;  1  Wash.  C.  C.  376 ;  5 
Binn.  353. 

A  plea  in  abatement  could  not  have  been  sustained.  A  judg- 
ment for  the  same  cause  of  action  in  another  state  is  the  subject 
of  a  plea  in  bar,  and  not  in  abatement.  9  Johns.  99. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  case  of  Johnson  v.  Hunt,  (23  Wend.  87), 
so  much  relied  on,  does  not  touch  the  point  before  us.  It  rules 
no  more  than  that  an  insolvent  debtor's  voluntary  assignment  of 
personal  property  abroad,  is  not  to  be  affected  by  process  of  at- 
tachment in  the  nature  of  a  commission  of  bankruptcy  which  ope- 
rates, as  it  must,  only  upon  his  property  at  home.  The  assign- 
ment in  that  case  was  not  procured  by  coercion  of  the  law  of 
Pennsylvania,  where  the  property  happened  to  be  at  the  time. 
The  absconding  debtor  gave  it  to  discharge  a  debt  for  which  he 
was  arrested  in  execution ;  and  the  payment  was,  in  contempla- 
tion of  law,  a  voluntary  one.  The  property,  being  beyond  the 
confines  of  the  state,  was  neither  attached,  nor  subject  to  attach- 
ment by  the  law  of  New  York,  and  might  well  be  dealt  with  as 
if  the  owner  were  domiciled  at  the  place  of  the  actual  situs.  The 
court,  therefore,  very  properly  disregarded  the  supposed  lien  of 
the  attachment  in  New  York,  and  held  the  transfer  good  by  the 
law  of  Pennsylvania.  The  principle  of  that  case  is  precisely  the 
principle  of  Mulliken  v.  Aughinbaugh,  (1  Penns.  1 17),  in  which 
an  inhabitant  of  Maryland  was  not  allowed  to  attach  a  debt  in 
Pennsylvania  which  the  creditor  in  Maryland  had  assigned  to  ob- 
tain a  discharge  from  arrest  under  the  insolvent  law  of  that  state ; 
and  the  same  rule  would  have  been  applied  to  an  attachment  by 
an  inhabitant  of  Pennsylvania,  because,  unlike  a  commission  of 
bankruptcy  which  is  in  invitum,  the  proceeding  to  insolvency  was 
sought  by  the  debtor  as  a  remedy,  of  which  a  general  assignment 
of  his  effects  was  the  price ;  and  because  the  voluntary  transfer 
of  a  chattel  by  the  debtor,  if  it  be  not  forbidden  in  other  respects 
by  the  law  at  the  place  of  the  situs,  is  to  be  as  much  regarded 
there,  or  elsewhere,  as  it  would  be  at  the  place  of  the  domicil. 
The  scope  of  the  American  cases  is,  that  an  involuntary  transfer, 
by  process  abroad,  within  the  jurisdiction  of  the  state  at  the  time, 
will  be  disregarded  only  so  far  as  to  protect  the  claims  of  our  own 
citizens ;  but  in  Abraham  v.  Plestoro,  (3  Wend.  538),  the  rule  of 
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comity  was  so  far  narrowed  that  an  assignment  under  a  British 
commission  of  bankruptcy  was  held  void  against  a  British  creditor 
not  domiciled  here,  and  consequently  not  having  acquired  an  Ame- 
rican character  for  commercial  purposes.  This  constitutes  the 
difference  between  the  American  measure  of  comity,  and  the 
British,  which  allows  a  foreign  transfer  to  operate  on  effects  in 
England,  whether  it  were  voluntary  or  by  operation  of  law. 

But  moveable  property,  whose  actual  situs  is  in  the  country  of 
the  owner's  domicil,  is  so  far  subject  to  the  laws  in  force  there, 
that  no  foreign  tribunal  will  question  the  validity  of  an  involun- 
tary transfer  of  it  by  operation  of  them ;  nor  was  this  principle 
doubted  even  in  Abraham  v.  Plestoro,  for  the  senators  who  over- 
ruled the  chancellor  and  the  law  judges,  seem  to  have  thought 
that  the  property  was  beyond  the  reach  of  the  British  bankrupt 
laws  at  the  point  of  time  deemed  material  by  them.  Indeed,  with- 
out that,  the  case  would  not  have  a  foot  to  stand  on;  and  even  con- 
ceding the  fact,  it  is  difficult  to  understand  how  the  principle  of 
comity  could  be  dispensed  with  in  favour  of  those  who  had  no 
peculiar  claim  to  the  court's  protection.  As  a  precedent  emanat- 
ing from  the  highest  judicial  authority  in  New  York,  that  decision 
must  of  course  rule  the  law  in  that  state ;  but  the  dissenting  opin- 
ion of  Mr  Justice  Marcy  will  probably  command  more  respect 
elsewhere.  To  sustain  a  title  under  a  foreign  judgment  it  is  suf- 
ficient that  the  court  had  jurisdiction  of  the  cause  and  the  par- 
ties, whether  the  proceeding  were  in  personam  or  in  rem ;  and  it 
can  not  be  said,  in  respect  of  the  latter,  that  there  is  want  of  ju- 
risdiction when  the  thing  is  subject  to  the  law  at  the  locus  contes- 
tationis  litis,  and  when  all  men  are  parties.  In  the  case  before  us, 
not  only  the  thing  but  the  litigants  were  subject  to  the  law  of 
New  York.  It  is  emphatically  remarked  by  Mr  Justice  Story  in 
his  Conflict  of  Laws,  that  the  law  protects  nothing  which  it  has 
not  a  right  to  regulate ;  and  hence,  it  is,  that  he  who  sends  his 
property  abroad,  submits  it  beforehand  to  all  the  regulations  in 
force  where  it  is  sent.  The  law  of  the  actual  situs,  therefore,  not 
only  protects  the  ownership  of  moveable  property,  but  prescribes 
the  mode  of  its  transfer ;  and  I  take  it  that  neither  a  British  nor 
an  American  creditor  could  successfully  contest  the  validity  of  an 
assignment  under  a  British  commission  of  bankruptcy,  if  the  pro- 
perty had  been  in  England  at  the  time  of  the  assignment,  or  per- 
haps at  the  time  of  the  act  of  bankruptcy.  That  such  assignees 
are  allowed  to  maintain  actions  in  our  courts,  for  any  purpose, 
shows  that  those  laws  are  permitted  to  have  an  operation  on  the 
title  to  property  in  this  country,  at  least  to  some  extent ;  and  the 
proper  limitation  of  it  seems  to  be  that  the  principle  of  comity 
be  not  carried  so  far  as  to  let  the  effects  be  withdrawn  from  our 
jurisdiction  before  our  own  citizens,  or  domiciled  foreign  mer- 
chants, are  satisfied.  In  all  beside,  I  see  no  impropriety  in  suffer- 
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ing  foreign  laws  to  operate  here  on  the  rights  and  property  of 
those  who  would  be  bound  by  them  at  home. 

Can  not,  then,  a  defendant  in  replevin  here,  avail  himself  of  a 
delivery  to  him,  pursuant  to  a  writ  of  replevin  issued  out  of  a 
court  of  competent  jurisdiction  in  another  state,  when  not  only 
the  litigants  but  the  thing  delivered  were  subject  to  the  law  at  the 
place  of  delivery  ?  The  pendency  of  a  prior  suit  in  a  foreign 
country,  can  not  be  pleaded  in  abatement  of  a  suit  for  the  same 
cause  here ;  and  it  has  been  held  that  the  states  of  the  American 
Union  stand  in  the  relation  of  foreign  states  as  regards  this  par- 
ticular matter.  Conceding  that  for  the  moment,  it  follows  not 
that  the  pendency  of  a  proceeding  in  rent  may  not  be  so  pleaded ; 
and  the  same  may  be  said  of  what,  in  the  language  of  the  civil 
law,  are  called  mixed  actions,  or  those  in  which  a  specific  thing, 
as  well  as  performance  of  a  personal  obligation,  is  demanded.  Such 
in  all  respects  are  actions  of  replevin,  in  which  not  only  the  thing 
taken,  but  damages  for  the  taking  of  it,  may  be  recovered.  But 
though  there  was  no  attempt  in  this  case  to  plead  the  New  York 
replevin  in  abatement,  it  was  given  in  evidence ;  and  does  it  not 
support  the  plea  in  bar  ?  It  is  requisite  that  a  plaintiff  in  reple- 
vin have  not  only  property,  general  or  special,  in  the  thing  taken, 
but  also  an  immediate  right  to  possess  it.  (2  Saund.  PL  fy  Ev.  760). 
For  that  reason  it  was  said  in  Templeman  v.  Case,  (10  Mod.  25), 
that  a  plaintiff  can  not  maintain  replevin  for  the  goods  of  a  stran- 
ger taken  from  the  plaintiff's  custody,  though  it  was  conceded  that 
he  might  maintain  trover,  or  trespass  de  bonis  asportatis ;  and  for 
the  same  reason  it  was  said  by  Chief  Justice  Parsons  in  Isley  v. 
Stubbs,  (5  Mass.  R.  283),  that  goods  attached  by  an  original  writ 
as  security  for  the  judgment,  can  not  be  replevied.  After  the 
execution  of  the  first  replevin  then,  who  had  a  right  to  the  pos- 
session of  this  lumber  by  the  law  of  New  York  ?  Unquestionably 
not  he  from  whose  possession  it  had  been  taken  by  the  authority 
of  that  law,  and  committed  to  the  custody  of  an  antagonist  claim- 
ant, to  abide  the  event  of  the  suit.  It  is  easy  to  see  from  Morris 
v.  Dewt,  (5  Wend.  71),  what  would  have  been  the  fate  of  a  coun- 
ter replevin  there ;  and  if  the  court  had  such  jurisdiction  of  the 
thing  as  warranted  a  particular  disposition  of  it,  its  authority 
must  be  respected  here :  so  that  the  pinch  of  the  case  is  to  deter- 
mine whether  evidence  of  the  prior  delivery  supports  the  plea  of 
property,  or  whether  the  fact  ought  to  have  been  pleaded  specifi- 
cally. 

In  that  state  the  action  of  replevin  is  moulded  by  a  statue,  but 
mainly  according  to  the  model  of  the  action  as  it  exists  at  the 
common  law.  Though  the  inquisition  of  a  sheriff's  jury  on  a 
claim  of  property  is  not  evidence  of  the  fact  on  the  trial  of  the 
issue  in  court,  it  seems  that  a  plaintiff  who  has  received  the  pro- 
perty from  the  sheriff,  has  power  to  make  it  his  own  at  all  events, 
inasmuch  as  the  capias  in  withernam  is  abolished.  The  writ  de 
n.  —  M 
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retorno  hdbendo  is  retained ;  yet  when  the  plaintiff  has  carried 
the  property  out  of  the  county,  the  writ  of  return  can  not  reach 
it,  and  the  defendant  is  necessarily  thrown  upon  his  verdict  for 
the  value,  or  on  an  action  on  the  replevin  bond.  It  is  unneces- 
sary to  contend  that  his  title  becomes  absolute  in  form  by  the 
eloignment,  for  it  is  enough  that  the  ownership  is  taken  to  be  in 
him  till  his  title  is  disproved  by  the  trial  of  the  issue.  But  the 
property  has  been  delivered  to  him  as  his  own  on  the  basis,  real 
or  supposed,  of  having  been  wrongfully  taken  from  him ;  and  as 
possession  is  prima  fade  evidence  of  title,  delivery  to  him  after 
a  claim  of  property  which  admits  the  taking,  necessarily  is  so 
too ;  at  least  it  settles  the  right  to  treat  it  as  his  own  till  it  be 
adjudged  to  belong  to  another.  The  plea  of  non  cepit  admits  the 
property  to  be  in  the  plaintiff;  and  the  defendant's  claim  of  pro- 
perty, where  he  makes  it,  is  as  fully  rebutted  by  the  inquisition 
of  the  sheriff's  jury  till  it  be  otherwise  settled  by  a  trial  of  the 
issue,  as  if  it  had  been  waived  in  the  first  instance.  Such,  I  take 
it,  would  be  the  state  of  the  case  in  New  York ;  for  the  plaintiff 
in  the  original  action  there,  would  surely  have  been  at  liberty  to 
maintain  an  action  against  a  stranger  for  an  injury  to  the  property 
during  the  pendency  of  the  replevin,  and  &  fortiori,  he  might  have 
maintained  such  an  action  against  the  defendant,  bound,  as  he 
was,  to  respect  the  sheriff's  delivery  with  or  without  an  inquisi- 
tion. 

If  such,  then,  would  be  his  relation  to  the  property  in  that  state, 
it  must  necessarily  be  the  same  in  this.  An  article  thus  delivered 
might  be  a  perishable  one,  and,  to  preserve  it  from  loss,  might  re- 
quire it  to  be  consumed  or  sent  to  market ;  and  it  would  be  intol- 
erably inconvenient  if  the  defendant  in  the  replevin  could  follow 
it  into  the  hands  of  a  purchaser  abroad ;  yet  the  purchaser  of  a 
chattel  takes  no  more  than  the  title  of  the  vendor,  except  by  a 
sale  in  market  overt,  of  which  we  know  nothing  in  practice.  Start- 
ing as  this  lumber  did  from  New  York,  it  might,  on  the  principle 
of  the  plaintiff's  pretension,  change  masters  as  often  as  it  arrived 
within  the  confines  of  an  intervening  state,  and  leave  a  lawsuit  at 
each  change,  not  only  in  New  York,  but  in  Pennsylvania,  Ohio, 
Virginia,  Kentucky,  Indiana,  Illinois,  Tennessee,  Mississippi,  and 
Louisiana.  The  bare  statement  of  such  a  thing  is  proof  that  it 
can  not  be.  Whatever  be  the  rule  between  states  that  are  stran- 
gers to  each  other  in  commercial  and  political  ties,  every  mem- 
ber of  the  American  Union  is  bound  for  its  own  sake  to  observe 
any  degree  of  comity  necessary  to  avoid  consequences  so  disas- 
trous. That  every  state  is  bound  to  protect  the  interests  of  its 
own  citizens  in  the  first  place,  is  undeniable ;  but  it  best  protects 
them  on  the  basis  of  an  enlarged  reciprocity. 

Judgment  reversed. 
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Hajl  and  M'Kelvey  against  Law. 

Every  intend ment  will  be  made  in  support  of  a  judgment,  especially  in  a  case 
where  no  motion  was  made  in  the  court  below  to  correct  an  apparent  irregularity 
in  the  mode  of  entering  it. 

ERROR  to  the  District  Court  of  Allegheny  county. 

S.  and  A.  Law  against  William  Hall  and  Samuel  M'Kelvey, 
trading  in  the  name  of  Hall  &  M'Kelvey.  This  was  an  action 
on  the  case  in  assumpsit,  founded  upon  two  notes  of  the  defend- 
ants. The  writ  was  returned  served  upon  M'Kelvey  and  non  est 
inventus  as  to  Hall.  On  the  margin  of  the  docket  entry  was 
"  Findlay  for  M'Kelvey"  and  "  Van  Jlmringe."  "  Affidavit  of 
defence  filed,  and  defendant  M'Kelvey  pleads  non  assumpsit.  Is- 
sue. May  31  1839,  judgment  for  sum  due  liquidated  at  $706.19." 
Upon  this  state  of  the  record  this  writ  of  error  was  sued  out  and 
the  following  error  assigned. 

"  That  the  judgment  is  entered  for  the  plaintiff,  when  the  de- 
fendant was  in  no  default  and  without  any  rule  of  court  or  prin- 
ciple of  law  to  justify  it." 

Dunlop,  for  plaintiff  in  error.  The  appearance  by  Van  Am- 
ringe  is  for  both  defendants,  2  Binn.  145.  That  of  Findlay  is  for 
M'Kelvey  alone,  and  he  pleads  to  issue.  By  what  rule  is  it  that 
a  judgment  by  default  is  rendered  against  Hall  ?  Or  can  it  be 
said  now  whether  the  judgment  is  against  one  or  both  defendants  ? 
If  there  is  an  appearance  for  a  defendant,  there  can  be  no  judg- 
ment against  him  by  default  without  a  rule  to  plead.  11  Serg.  6f 
Rawle  85,  131.  If  Hall  had  been  in  default,  the  plaintiff  should 
have  taken  judgment  against  him  alone  and  proceeded  to  trial  tarn 
ad  triandum  quam  inquirendum.  14  Serg.  fy  Rawle  273 ;  3  Penn. 
Rep.  70 ;  4  Serg.  fy  Rawle  237.  If  it  was  a  judgment  by  con- 
fession, that  must  appear  on  the  record.  5  Watts  257 ;  7  Serg.  <£• 
Rawle  329 ;  10  Serg.  $  Rawle  346,  396. 

Robb,  for  defendant  in  error,  said  that  this  judgment  was  en- 
tered in  open  court,  and  it  was  agreed  that  further  proceedings 
should  be  stayed  until  the  trial  of  the  other  case  between  the 
same  parties,  and  it  was  to  abide  the  result  of  that  case :  that 
case  was  tried  at  the  next  term,  and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff.  (See  ante  121.) 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  All  things  are  presumed  to  be  rightly  done  in  a 
court  of  record ;  and  we  are  bound  by  this  maxim  to  intend  that 
the  court  gave  judgment  on  an  agreement,  or  with  the  acquiescence 
of  the  parties.  Seybert  v.  The  Bank,  (5  WattsBQS).  Every  reasonable 
presumption  is  to  be  made  in  support  of  a  judgment,  and  this  gene- 
ral position  is  affirmed  in  Zerger  v.  Gonter,  (13  Serg.  4;  Rawle  58). 
That  case  rules,  that  a  judgment  entered  generally,  is  not  to  be 
considered  as  a  judgment  by  confession,  under  particular  circum- 
stances. The  fair  inference  from  the  case  is,  that,  but  for  the  facts 
which  rebutted  the  legal  presumption,  it  would  have  been  held  a 
judgment  by  confession.  The  record  did  not  show  a  judgment 
by  the  court  for  the  sum  which  appeared  to  be  due ;  there  was  no 
appearance  by  attorney,  and,  as  the  court  said,  it  was  against  all 
probability  that  the  attorney  confessed  a  judgment,  or  that  $500, 
the  sum  claimed,  was  the  exact  sum  due.  The  only  entry  on  the 
docket  was,  "  9  January  1822,  judgment,"  and  the  only  mode  of 
ascertaining  the  amount  was  by  reference  to  the  writ,  which  was 
in  debt  not  exceeding  $500,  and  special  bail  in  the  like  sum.  It 
moreover  appeared  that  the  defendant  took  an  early  opportunity 
to  move  the  court  to  open  the  judgment.  Well  might  the  court 
say  that  it  was  contrary  to  all  probability  that  it  was  a  judgment 
confessed.  But  in  almost  every  particular,  Zerger  v.  Gonter  is 
unlike  this  case.  Here  there  was  an  appearance  by  attorney ;  the 
sum  due  was  ascertained,  and  forms  part  of  the  judgment,  and, 
what  we  esteem  very  material,  the  defendant  has  omitted,  for  a 
reason  which  we  can  readily  conjecture,  to  apply  to  the  District 
Court  for  relief.  So  far  as  the  facts  appear  from  the  record,  it 
confirms  the  legal  presumption.  It  is  the  practice,  in  some  counties, 
to  make  a  special  entry  "judgment  confessed,"  and  this  is  the 
better  practice,  but  it  is  not  universal,  and  does  not,  it  seems,  ex- 
tend to  the  county  of  Allegheny.  If  the  judgment  be  reversed  for 
this  cause,  many  others  must  share  the  same  fate,  and  it  is  desirable 
it  should  be  avoided,  if  it  can  be  done  consistently  with  the  well- 
established  principles  of  law. 

The  second  exception  depends  on  the  first.  It  is  not,  as  has 
been  shown,  a  judgment  by  default,  but  by  confession.  Of  course, 
there  is  nothing  in  the  exception.  Besides,  the  counsel  for  the 
plaintiff  in  error  has  not  thought  proper  to  point  out  in  what  the 
defect  of  the  count  consists.  We,  however,  see  no  substantial 
defect,  although  it  might  be  amended  in  form. 

Judgment  affirmed. 


AUG  i^  Io9s 

V 
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Hay  against  Kramer. 

If  a  clerk  who  made  original  entries  in  a  book  be  temporarily  absent  from  the 
state,  such  entries  may  be  given  in  evidence  upon  proof  of  his  handwriting. 

An  admission  by  a  defendant  that  the  debt  for  which  he  is  sued  was  not  paid, 
accompanied  by  the  declaration  that  he  would  plead  the  Statute  of  Limitations, 
will  not  take  the  case  out  of  the  operation  of  the  Act. 

"Where  the  items  of  an  account  are  all  on  one  side,  the  Statute  of  Limitations 
is  a  bar  to  all  claims  above  six  years'  standing. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

Allen  Kramer  against  John  Hay.  This  action  upon  a  book- 
account  originated  before  a  justice  of  the  peace,  and  was  brought 
into  court  by  appeal. 

Two  of  the  entries  in  the  plaintiff's  books  were  in  the  hand- 
writing of  George  Anshutz,  of  whose  absence  the  following  proof 
was  made: 

"  I  saw  George  Anshutz  between  eight  and  ten  weeks  ago,  at 
Cincinnati,  working  on  the  boat  of  which  he  is  the  captain  for 
New  Orleans.  He  is  not  in  this  county  now.  I  believe  he  resides 
in  Pittsburgh.  He  is  the  captain  of  a  boat,  and  is  temporarily 
absent." 

The  defendant  objected  to  the  entries.  The  court  overruled 
the  objection,  and  sealed  a  bill  of  exceptions. 

It  was  also  proved  by  the  plaintiff  that  when  the  parties  were 
before  the  Justice,  the  defendant  acknowledged  the  justice  of  the 
account,  but  denied  his  legal  liability  to  pay  it,  and  said  that  he 
would  plead  the  Statute  of  Limitations. 

The  court  submitted  to  the  jury  to  say  whether  that  was  such 
an  acknowledgment  by  the  defendant  as  prevented  the  bar  of  the 
Statute.  It  also  appeared  that  there  were  mutual  accounts  be- 
tween Hay  &  M'Cully  and  Hay  &  Campbell  on  the  one  side,  and 
Allen  Kramer  on  the  other ;  and  the  court  instructed  the  jury 
that  they  were  so  far  merchants  as  would  take  the  case  out  of  the 
Statute  of  Limitations. 

Hamilton,  for  plaintiff  in  error.  There  was  no  evidence  that 
Anshutz,  whose  hand- writing  was  proved,  was  not  in  the  county. 
Proof  that  he  was  absent  eight  weeks  before  was  not  sufficient. 
2  Watts  182 ;  5  Watts  287 ;  3  Binn.  197 ;  7  Serg.  fy  Rawle  125. 

If  the  defendant  did  make  any  acknowledgment,  it  was  accom- 
panied by  such  a  qualification  as  precluded  the  idea  of  a  promise 
to  pay,  and  the  court  therefore  erred  in  submitting  the  matter  to 
the  jury.     5  Watts  211 ;  6  Watts  44;  2  Penn.  Rep.  306. 
n.— 18  M* 
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Although  the  parties  were  merchants,  and  had  mutual  dealings, 
yet  the  account  in  suit  was  not  between  them  as  merchants ;  and 
besides  there  were  no  mutual  accounts :  it  was  all  on  one  side.  2 
Saund.  124;  BuL  JV*.  P.  149;  17  Serg.  fy  Rawle  347;  20  Johns. 
582 ;  6  Term.  Rep.  189. 

Darrach,  for  defendant  in  error,  as  to  the  third  point,  cited 
3  Binn.  192 ;  4  Yeates  345 ;  2  Serg  fy  Rawle  80. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is  the  admission  of  the 
books  of  original  entries  of  the  plaintiff,  to  establish  the  sale  and 
delivery  of  the  articles.  '  All  these  entries  were  proved  by  the 
plaintiff,  Kramer,  except  the  two  first  items,  which  were  in  the 
hand-writing  of  Anshutz.  Abbot,  a  witness  for  the  plaintiff, 
proved  the  hand-writing  of  Anshutz,  and  stated  that  he  saw  him 
eight  or  ten  weeks  ago  at  Cincinnati,  working  on  the  boat  of 
which  he  was  captain  for  New  Orleans ;  that  he  was  not  in  this 
county  now.  He  believed  he  resided  at  Pittsburgh.  He  was 
captain  of  a  boat,  and  was  temporarily  absent.  The  same  rule 
will  apply  here  which  has  been  settled  as  to  the  hand-writing  of  a 
witness  to  a  bond;  and  that  is,  that  when  the  subscribing  witness 
is  living,  and  is  out  of  the  state,  his  hand-writing  may  be  proved ; 
but  if  he  be  within  the  state,  his  testimony  cannot  be  dispensed 
with.  It  seems  settled  that  it  is  not  sufficient  that  he  is  out  of 
the  bounds  of  the  county.  Hantz  v.  Rough,  (2  Serg.  fy  Rawle 
350).  Though  it  does  not  appear  here  positively  that  the  witness 
was  out  of  the  state,  yet,  considering  the  whole  evidence,  it  might 
perhaps  be  sufficient  for  the  court  to  presume  it,  and  we  should 
not  be  disposed  to  reverse  the  judgment  simply  for  this  cause. 

2.  The  second  error,  however,  is  better  supported;  and  that  is, 
that  the  court  left  it  to  the  jury  to  say  whether  there  was  not 
such  an  admission  or  recognition  by  the  defendant  of  this  account 
before  the  magistrate,  in  the  case  of  Hay  fy  Campbell  v.  Kramer, 
as  would  take  the  case  out  of  the  Statute  of  Limitations.  It  ap- 
pears that  Hay  was  present  at  the  office  of  the  magistrate  before 
whom  Hay  and  Campbell  sued  Kramer,  on  an  account  they  had 
against  him,  and  there  Hay,  by  his  counsel,  contended  that  Camp- 
bell (as  the  remaining  partner)  was  to  pay  for  the  hats  sued  for  in 
the  present  case ;  but  it  is  also  proved,  that  this  was  accompanied 
with  a  declaration,  that  if  Kramer  did  not  collect  it  in  that  way, 
he,  Hay,  would  plead  the  Statute  of  Limitations  to  Kramer's 
claim.  Such  a  qualified  admission  as  this,  is  not  sufficient  evi- 
dence of  an  acknowledgment  so  as  to  take  the  case  out  of  the 
Statute.  Not  only  was  the  admission,  as  it  is  called,  of  Hay 
made  with  the  view  of  throwing  the  debt  on  Campbell,  but  it  was 
accompanied  with  the  express  declaration  that  if  he  were  sued,  he 
would  plead  the  Statute.  This  was  tantamount  to  saying  he  had 
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no  objection  to  Kramer's  getting  it  of  Campbell,  but  he  would 
avail  himself  of  the  lapse  of  time  to  exempt  himself.  It  has  been 
expressly  decided  not  to  be  a  sufficient  acknowledgment  where  a 
party  said,  that  if  the  debt  had  been  presented  in  time,  he  would 
have  paid  it,  but  he  knew  the  Statute  of  Limitations  would  now 
bar  the  claim,  and  he  would  not  pay  it.  Murray  v.  Tilly,  cited  in 
9Serg.  4*  Rawle  131.  The  same  principle  has  been  recognised  by 
this  court  in  subsequent  cases.  In  this  instruction  we  think  the 
court  below  erred. 

3.  The  third  error  assigned  is,  that  the  court  charged  that  there 
was  such  a  state  of  mutual  accounts  between  the  parties,  or,  which 
would  be  the  same  thing  in  legal  contemplation,  between  Hay  & 
M'Cully  and  Hay  &  Campbell,  on  the  one  side,  and  Allen  Kra- 
mer, on  the  other,  and  they  were  so  far  merchants  as  would  take 
the  case  out  of  the  Statute  of  Limitations.  It  appears  that  be- 
tween the  parties  to  this  suit  of  Kramer  against  Hay,  the  account 
was  entirely  of  one  side,  as  it  consists  of  hats  furnished  by  Kra- 
mer to  Hay.  There  is  no  account  for  any  thing  sold  or  delivered 
to  Kramer  by  Hay,  though  there  are  two  items  of  credit — one  for 
money  paid  by  Hay  to  Kramer,  and  one  for  a  hat  returned. 
There  was  an  account  of  Hay  &  M'Cully,  and  also  of  Hay  & 
Campbell,  against  Kramer;  but  that  being  by  the  firms,  is  be- 
tween other  parties,  and  cannot  be  considered  a  mutual  account, 
within  the  case  of  Thomson  v.  Hopper  (1  Watts  fy  Serg.  467).  The 
items  are  here  all  of  one  side,  and  the  rule  is  settled,  that  in  such 
case  the  Statute  is  a  bar  to  all  claims  above  six  years'  standing. 
B.  JV.  P.  149,  150;  Peake's  Cases  164:  Sir  W.  Jones  401.  How 
far  it  would  be  within  the  saving  clause,  though  the  items  are  all 
on  one  side,  if  they  were  merchants'  accounts,  seems  a  vexed  ques- 
tion, on  which  it  is  not  necessary  to  give  an  opinion,  because  it 
does  not  appear  by  the  pleadings  or  evidence  that  they  were  so.  It 
was  merely  a  demand  by  Kramer,  a  hat  maker,  against  Hay,  his 
customer,,in  the  common  way  of  business. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Lightner  against  Will. 

Park  and  Co.  against  Ingersoll. 

The  making  of  a  negotiable  note  at  a  particular  place  does  not  make  it  pay- 
able there,  or  supersede  the  necessity  of  giving  notice  to  the  drawer  where  he 
resides,  in  order  to  charge  the  endorser. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Joel  W.  Lightner  against  J.  E.  Will,  and  James  Park  &  Co. 
against  D.  P.  Ingersoll.  The  facts  of  each  of  these  cases  raised 
the  same  question.  In  the  latter  case,  the  plaintiffs  gave  the  fol- 
lowing evidence : — 

Pittsburgh,  April  8,  1837. 

Four  months  after  date  I  promise  to  pay  to  the  order  of  Joseph 
Armorer,  four  hundred  dollars,  without  defalcation,  for  value  re- 
ceived. 

(Endorsed)  (Signed)         ORIN  WATERS. 

JOSEPH  ARMORER, 

D.  P.  INGERSOLL, 

SAMUEL  ROSEBURGH, 

JAMES  PARK  &  Co. 

"  Be  it  known,  That  on  the  llth  day  of  August  1837, 1,  Mathew 
B.  Lowrie,  notary  public,  by  authority  of  the  commonwealth  of 
Pennsylvania,  duly  commissioned  and  sworn,  residing  in  the  city 
of  Pittsburgh,  in  said  commonwealth,  at  the  request  of  the  Mer- 
chants and  Manufacturers'  Bank  of  Pittsburgh,  exhibited  the  ori- 
ginal promissory  note  (whereof  the  above  is  a  true  copy)  at  said 
bank,  as  well  as  to  sundry  persons  in  Pittsburgh,  (the  drawer 
thereof  not  residing  in  the  city,)  and  demanded  payment  thereof, 
the  time  therein  limited  for  payment  being  fully  expired,  to  which 
demands  I  received  for  answer,  We  will  not  pay  said  note." 

And  after  proving  by  Isaac  Harris  that  Orin  Waters  resided  at 
Chartier's  creek,  some  three  or  four  miles  from  Pittsburgh,  from 
1837  to  the  fall  of  1840 ;  that  he  had  a  manufactory  of  spades, 
shovels,  &c.  at  that  place ;  that  he  frequently  came  to  Pittsburgh 
to  sell  his  manufactures  —  once  a  week  or  two  weeks; 

The  plaintiffs  called 

Mathew  B.  Lowrie  sworn.  Am  notary  public ;  protested  this 
note ;  knew  that  Waters  did  not  reside  in  the  city,  and  where  he 
lived;  he  came  often  to  town  and  usually  stopped  at  Isaac  Harris's 
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store;  made  no  demand  of  Waters  personally;  did  not  think  I  was 
bound  to  go  out  of  town,  as  the  note  was  dated  Pittsburgh ;  made 
diligent  search  for  him  in  town ;  inquired  at  Harris's ;  made  suffi- 
cient search  to  satisfy  myself  that  Waters  was  not  in  town. 

After  this  time,  Waters  agreed  with  witness  that  notices  should 
be  left  for  him  at  Harris's  store. 

.  The  defendant  requested  the  court  to  instruct  the  jury,  that  if 
they  believed  the  testimony  (as  above),  plaintiffs  had  not  shown 
sufficient  demand  on  the  drawer,  Waters,  in  order  to  charge  the 
defendant;  and  that  their  verdict  should  be  for  defendant. 

The  plaintiffs  also  prayed  the  court  to  instruct  the  jury  that 
the  testimony,  if  believed,  was  sufficient  to  entitle  them  to  a  ver- 
dict. 

The  court  (GRIER,  President)  refused  to  instruct  the  jury  as 
requested  by  plaintiffs,  but  instructed  them  as  requested  by  de- 
fendant, and  at  their  request  sealed  a  bill  of  exceptions. 

M'Clure  and  JWCandless,  for  plaintiff  in  error.  The  making 
of  the  note  at  Pitsburgh,  which  appears  upon  the  face  of  it,  is  an 
implied  engagement  that  it  shall  be  paid  there.  6  Cranch.  224 ; 
3  Caines  72;  1  Salk.  134;  10  Yerger  304;  3  M'Cord  394;  1  Deve- 
reux  293.  The  rule  varies  with  circumstances.  20  Johns.  168 ;  12 
Wheat.  183;  2  Const.  683;  4  Serg.  $  Rawle  480;  3  Kent.  Com. 
95 ;  3  Rawle  360 ;  9  Mass.  1. 

Eyster,  contra.  Conceding  that  the  making  of  a  note  at  a  par- 
ticular place  raises  the  presumption  that  it  is  to  be  paid  there, 
(which  is  the  most  that  can  be  asked  for  it,)  that  presumption 
cannot  arise  in  the  face  of  positive  proof  of  knowledge  as  to  where 
the  drawer  did  live.  3  Whar.  120 ;  4  Serg.  4*  Rawle  480 ;  5  Bi?in. 
541 ;  14  Johns.  116;  4  Johns.  285. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — Both  these  cases  turn  upon  the  same  point.  The 
action  in  each  is  against  the  endorser  of  a  negotiable  note,  dated 
at  Pittsburgh ;  though  the  drawers,  at  the  times  of  drawing  the 
notes,  as  also  at  the  times  they  became  payable,  resided  some 
three  or  four  miles  from  that  place.  The  notes  were  not  presented 
to  the  drawers  in  either  case  at  maturity  for  payment ;  although 
no  place  is  specified  for  payment  therein,  and  the  residence  of  the 
drawers  would  seem  to  have  been  known  to  the  holders,  or,  at 
least,  could  have  been  easily  ascertained  by  them,  had  reasonable 
or  diligent  search  been  made  for  that  purpose.  It  has  been  ar- 
gued, however,  that  dating  the  notes  at  Pittsburgh  is  equivalent 
to  making  them  payable  there  ;  and  that  it  was  therefore  unneces- 
sary, in  order  to  make  the  endorsers  liable,  to  go  beyond  the  pre- 
cincts of  the  city  of  Pittsburgh  to  demand  payment  of  the  draw- 
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ers.  And  indeed  it  would  seem  that  a  notion  of  this  sort  pre- 
vailed to  a  certain  extent  in  the  city  of  Pittsburgh ;  but  certainly 
it  is  an  erroneous  one.  The  circumstance  of  the  notes  being  dated 
at  Pittsburgh  might  be  considered  by  those,  who  knew  nothing  to 
the  contrary,  some  indication  that  the  drawers  resided  there ;  but 
by  no  reasonable  interpretation  can  it  be  regarded  as  being  in- 
tended to  make  the  notes  payable  there.  The  contrary,  indeed, 
has  been  adjudged.  Anderson  v. Drake,  (14  Johns.  Rep.  114).  It 
is  prefixed  or  subjoined  merely  to  show  the  place  at  which  the 
note  is  drawn,  in  like  manner  and  for  the  like  purpose  as  it  is  done 
in  writing  a  letter,  but  never  done  in  either  case  with  a  view  to 
show  that  the  drawer  of  the  note,  or  the  writer  of  the  letter, 
resides  at  the  place:  it  at  most  only  goes  to  show  that  the  drawer 
of  the  note,  or  the  writer  of  the  letter,  was  there  at  the  time  of 
drawing  the  note  or  writing  the  letter.  That  a  demand  of 
payment  must  be  made  upon  the  drawer,  or  due  diligence 
used  for  that  purpose,  on  the  last  day  of  grace,  which  is  the 
day  that  the  note  becomes  payable  according  to  the  law-mer- 
chant, if  his  residence  be  within  the  state  and  known,  or  can  be 
ascertained  by  reasonable  inquiry,  in  order  to  make  the  endorser 
liable,  was  settled  in  the  case  of  Stuckert  v.  Anderson,  (3  Whart. 
Rep.  116),  otherwise  he  will  be  released  from  his  liability  to  pay 
the  note.  We  therefore  think  there  is  no  error  in  either  of  these 
two  cases. 

Judgments  affirmed. 


Dixon  against  Ramage. 

A  devise  |'  to  my  wife  Mary  and  son  Jonathan,  share  and  share  alike,  so  long 
as  she  remains  my  widow,"  charged  with  the  performance  of  certain  duties  and 
payment  of  money  by  Jonathan,  creates  in  him  but  an  estate  during  the  widow- 
hood of  his  mother ;  although  there  be  no  other  disposition  of  the  estate  by  the 
will. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

William  Dixon  and  wife,  and  other  heirs  at  law  of  Samuel  Ra- 
mage, against  Jonathan  Ramage.  This  was  an  action  of  eject- 
ment in  which  the  question  was  whether  the  will  of  Samuel 
Ramage  created  an  estate  in  fee  in  the  land  devised  to  Jonathan 
Ramage. 

"In  the  name  of  God,  Amen.— Whereas  I,  Samuel  Ramage,  of 
Franklin  township,  Fayette  county,  and  state  of  Pennsylvania, 
being  weak  in  body,  but  of  sound  mind  and  memory,  thanks  be  to 
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Almighty  God  for  the  same,  do  make  and  ordain  this  my  last  will 
and  testament  in  manner  and  form  following,  that  is  to  say,  first, 

1  commend  my  soul  to  Almighty  God  that  gave  it,  my  body  to 
the  silent  tomb,  to  be  decently  interred  at  the  discretion  of  my 
executors.     That  all  my  just  debts  and  funeral  charges  be  paid 
out  of  the  first  money  that  is  collected  ;  and  as  for  my  property, 
real  and  personal,  I  leave  it  all  to  my  wife  Mary  and  son  Jona- 
than, share  and  share  alike  so  long  as  she  remains  my  widow ;  and 
should  she  marry,  my  will  is  that  she  shall  have  a  decent  out-set, 
and  that  her  and  Jonathan  take  charge  of  raising  the  family,  and 
that  Jonathan  shall  furnish  his  sisters  as  they  grow  up  with  such 
materials  as  will  enable  them  to  supply  themselves  with  decent 
bed  and  bedding,  and  that  as  they  each  arrive  to  the  age  of 
eighteen  years,  that  he  shall  furnish  them  with  a  cow  and  such 
furniture  as  they  may  choose,  which  together  with  their  bed  and 
bedding  shall  amount  to  fifty  dollars,  at  a  fair  price.     Last,  I  do 
constitute  and  appoint  Jonathan  Downs  and  William  M'Cray  my 
executors.     I  do  hereby  acknowledge  this  to  be  my  last  will  and 
testament." 

The  court  below  was  of  opinion  that  the  will  created  an  estate 
in  fee  in  Jonathan,  and  so  instructed  the  jury. 

Flenniken  and  Patterson,  for  plaintiff  in  error,  argued  that 
where  there  are  express  words  of  limitation  used  in  a  devise,  a 
charge  of  money  upon  the  devise  will  not  enlarge  the  estate. 

2  Binn.  18,  464 ;  1  Ball.  226. 

Howell,  for  defendant  in  error.  It  is  manifest,  from  the  lan- 
guage of  the  will,  that  the  testator  designed  to  dispose  of  his 
whole  estate ;  and  this  is  made  more  apparent  by  the  fact  that  he 
has  charged  it  with  greatly  more  than  the  value  of  the  estate 
given  to  his  son,  if  the  construction  contended  for  by  the  plaintiff 
in  error  be  the  true  one.  Besides,  the  charge  might  not  be  pay- 
able until  after  the  limitation  had  put  an  end  to  the  estate.  6  Binn. 
94;  8  Serg.  $  Rawle  271 ;  6  Watts  346;  1  Watts  475;  2  Vern. 
690 ;  2  AOt.  37 ;  3  Burr.  1618 ;  Cowp.  306 ;  16  East.  221 ;  2  Binn. 
455;  6  Johns.  191. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — It  is  unnecessary  to  examine  several  of  the  sub- 
jects discussed  in  this  case,  because  we  are  clearly  of  opinion, 
that  under  the  will  of  Samuel  Ramage,  the  defendant,  Jonathan 
Ramage,  took  only  an  estate  during  the  widowhood  of  his  mother, 
and  not  an  estate  in  fee,  as  the  court  below  considered  it.  The 
devise  by  the  testator  of  his  property,  real  and  personal,  is  "  to 
my  wife  Mary  and  son  Jonathan,  share  and  share  alike,  so  long 
as  she  remains  my  widow/'  This  is  an  express  estate  to  them 
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both,  during  the  widowhood  of  his  wife ;  and  they  were  during 
that  time  tenants  in  common.  The  argument  in  favour  of  a  fee 
is,  that  the  testator  has  required  Jonathan  to  furnish  his  sisters, 
as  they  grow  up,  with  materials  for  bed  and  bedding,  and  also, 
as  they  arrived  at  eighteen,  with  a  cow  and  furniture,  amounting 
in  all  to  $50.  This  is  said  to  be  more  than  the  income  of  the  real 
estate.  But  the  rule  is  well  settled,  that,  although  a  direction  to 
the  devisee  of  real  estate  to  pay  money  or  other  things  may,  in 
some  instances,  give  a  fee  to  the  devisee  by  implication,  yet  this 
applies  only  where  a  devise  is  in  general  terms,  without  express- 
ing any  estate,  and  is  of  no  weight  in  cases  where  the  estate  of 
the  devisee  is  plainly  indicated.  In  such  case  the  devisee  has  no 
right  to  claim  a  greater  estate  than  the  testator  intended  for  him ; 
and  if  he  dislikes  the  condition,  he  may  refuse  the  devise.  Les- 
see of  Willis  v.  Bucher  (2  Binn.  464).  So  in  Pryor  v.  Dunkle 
(2  Wash.  C.  C.  Rep.  417),  there  was  a  devise  to  the  testator's 
wife  of  all  his  annual  income  in  certain  lands,  during  her  widow- 
hood, to  be  equally  divided  between  her  and  her  son,  to  whom  he 
appointed  her  guardian  during  her  widowhood,  and  in  case  of  her 
marriage,  directed  that  A.  should  be  the  guardian ;  the  will  con- 
cluding with  a  bequest  to  a  granddaughter  of  £30  a  year,  to  be 
paid  out  of  the  said  income.  This  was  held  a  devise  to  the  three, 
in  the  proportions  mentioned,  during  the  widowhood  of  the  wife, 
and  no  longer.  On  her  marriage  the  whole  ceased,  and  the  testa- 
tor died  intestate  as  to  the  estate  devised. 

In  the  present  instance,  the  testator  would  seem  to  have  con- 
templated that  the  wife  would  survive  long  enough  to  raise  the 
family,  for  that  charge  is  imposed  on  her  as  well  as  Jonathan*  In 
that  event,  Jonathan's  estate  would  continue  till  the  children  were 
paid  off,  and  might  possibly  extend  beyond  it.  We  cannot  per- 
ceive any  thing  in  the  will  to  show  that  the  testator  intended 
that  Jonathan  should  have  the  whole  estate  after  the  wife's  death 
or  marriage,  and  the  other  children  have  no  part  of  it  except 
their  legacies  on  arriving  at  age.  The  dispositions  of  the  will 
may  not  perhaps  be  reconcileable  with  exact  justice  to  all, — but 
that  was  a  matter  of  which  the  testator  had  a  right  to  judge  for 
himself — we  can  do  no  more  than  construe  that  which  is  brought 
before  us.  If  the  conditions  were  as  onerous  to  Jonathan  as  they 
are  stated  to  have  been,  he  had  the  right  to  renounce  them,  which 
in  fact  it  is  alleged  he  did.  The  will,  however,  is  so  drawn,  that 
he  could  take  no  larger  interest  in  the  real  estate  than  the  widow 
herself,  with  whom  he  was  associated  as  tenant  in  common.  On 
her  death  it  ceased ;  the  testator,  as  to  the  residue,  died  intestate, 
and  the  plaintiffs  are  entitled  as  heirs  at  law,  claiming  by  descent. 

We  perceive  no  error  in  admitting  in  evidence  the  record  of 
the  action  of  partition,  so  far  as  respects  two  of  the  present 
plaintiffs,  who  were  parties  to  it.  There  is  no  question  raised  on 
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the  record  before  us,  as  to  what  effect  it  would  have  on  the  cause 
trying,  nor  is  the  partition  at  all  alluded  to  in  the  charge  of  the 
court. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Case  of  Todd's  Will. 

An  instrument,  limited  by  a  condition  as  to  its  operation,  can  not  be  admitted 
to  probate  as  a  will  after  failure  of  the  contingency,  on  the  happening  of  which 
it  was  to  have  taken  effect. 

One,  in  contemplation  of  a  journey,  thus  begins  an  informal  testamentary 
paper:  "My  wish,  desire,  and  intention  now  is,  that  if  I  should  not  return, 
(which  I  will,  no  preventing  Providence,)  what  I  own  shall  be  divided  as  fol- 
lows."— Held,  that  upon  his  return  and  subsequent  death,  the  instrument  ought 
not  to  be  admitted  to  probate. 

APPEAL  from  the  Register's  Court  of  Westmoreland  county, 
which  sustained  the  caveat,  and  rejected  the  paper  offered  as  the 
last  will  and  testament  of  George  Todd  deceased,  which  was  as 
follows : 

"  Stewartsville,  25th  of  May  1840. 
"  To  Benjamin  Byerly,  Esq. 

"  My  wish,  desire,  and  intention,  now  is,  that  if  I  should  not 
return,  (which  I  will,  no  preventing  Providence,)  what  I  own 
shall  be  divided  as  follows :  $100  to  my  father,  together  with  my 
bookcase  and  one  silver  watch  with  the  initials  of  my  name  on  it, 
if  I  own  it ;  if  not,  the  best  that  I  own,  if  I  have  any.  My  mother 
gets  my  horse,  saddle,  bridle,  sleigh,  and  all  my  wearing  apparel, 
to  dispose  of  as  she  thinks  proper ;  or,  if  she  wishes  it,  the  horse 
and  forty-five  dollars  in  gold,  if  I  should  have  it.  Each  of  my 
brothers  and  sisters,  fifty  dollars.  My  books  and  documents  to  be 
divided  as  impartially  as  you  can  among  to  each  one  mentioned 
in  this  paper  to  whom  any  other  thing  is  left.  The  remainder  I 
leave  to  Sophia,  my  wife,  &c.  &c." 

Then  follow  some  further  provisions  in  anticipation  of  the  birth 
of  a  child  after  his  death. 

The  testator  returned  to  Stewartsville  in  bad  health,  but  able 
to  attend  to  business,  and  died  about  a  month  after.  The  ques- 
tion was,  whether  the  paper  could  be  admitted  to  probate. 

The  Register's  Court  (White,  President)  determined  that  the 
instrument  ought  not  to  be  admitted  to  probate. 

Coulter,  for  plaintiff*  in  error,  contended,  that  in  Pennsylvania 
n.  — 19  N 
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a  will  cannot  depend  upon  any  other  contingency  than  the  death 
of  the  testator.  It  must  be  good  and  valid  before  his  death,  or 
void ;  if  good,  it  can  only  be  avoided  by  a  revocation.  If  the 
instrument  may  be  a  will,  or  no  will,  dependent  upon  a  condition, 
such  condition  may  be  put  in  the  shape  of  a  contingency,  which 
will  depend  upon  the  uncertain  testimony  of  witnesses.  It  is  to 
avoid  this  that  parol  revocations  and  alterations  are  provided 
against.  No  case  can  be  found  which  recognises  a  conditional 
will,  except  that  in  1  Fez.  191,  where  the  Lord  Chancellor  says, 
there  is  no  authority  for  such  a  doctrine,  and  in  that  case  he  con- 
fines it  to  a  condition  annexed  to  a  legacy  or  devise.  There  is  no 
necessity  for  establishing  the  principle  contended  for  on  the  other 
side,  for  the  tesjtator  has  it  in  his  power  at  all  times  to  alter  any 
will  he  has  made.  He  cited  Swinburne  on  Wills  532 ;  2  Eq.  Cas.  Jib. 
761  ;  2  Lord  Raym.  1282 ;  6  Fez.  Jr.  608. 

H.  D.  Foster,  for  defendant  in  error,  argued  that  the  peculiar 
phraseology  of  the  will  exhibited  clearly  the  intention  of  the  tes- 
tator that  the  instrument  should  be  his  will  or  not  his  will,  depend- 
ing upon  the  contingency  of  his  return.  This  was  a  condition 
which  violates  no  legal  principle,  and  therefore  one  which  the 
testator  had  a  right  to  make.  Lord  Hardwicke,  in  the  case  in 
1  Fez.  191,  243,  says,  the  principle  is  so  clear,  that  it  requires  no 
authority  to  support  it. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — No  text-writer  seems  to  have  distinguished  be- 
tween a  condition  attached  to  a  particular  testamentary  disposi- 
tion, and  a  condition  attached  to  the  operation  of  the  instrument. 
But  in  Parsons  v.  Lanoe,  (1  Fez.  Sr.  191),  Lord  Hardwicke  said 
without  hesitation  that  he  would  not  require  an  authority  for 
such  a  distinction,  and  that  a  paper  subject  to  a  condition  ought 
not  to  be  admitted  to  probate  after  failure  of  the  contingency  on 
the  happening  of  which  it  was  to  have  taken  effect.  Why  should 
it  be  proved  as  a  will,  when  it  could  not  have  the  effect  of  one  ? 
In  that  case  the  words  "  I  make  my  will  in  manner  following :  If 
I  die  before  my  return  from  my  journey  to  Ireland,"  &c.,  were 
held  to  make  the  whole  contingent,  chiefly,  it  would  seem,  because 
the  words  "  in  manner"  were  deemed  equivalent  to  the  words, 
"on  condition."  And  in  Sinclair  v.  Hone,  (6  Fez.  608),  where  the 
words  were,  "  In  case  I  die  before  I  rejoin  my  beloved  wife,"  it  was 
thought  the  whole  codicil  was  intended  to  depend  on  that  event, 
because  the  whole  property  was  devised  to  the  wife,  except  a 
portion  of  it  dependent  on  her  interest.  But  an  intention  to  make 
the  operation  of  the  paper  eventual,  is  not  near  so  apparent  in 
either  of  those  cases,  as  it  is  in  the  one  under  consideration.  The 
testator,  in  contemplation  of  a  journey  to  the  state  of  Indiana,  for 
the  amendment  of  his  health,  then  in  an  advanced  state  of  decline, 
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begins  an  informal  testamentary  paper  addressed  to  his  friend  and 
intended  executor  in  these  very  distinctive  words :  "  My  wish, 
desire,  and  intention,  now  is,  that  if  I  should  not  return,  (which  I 
will,  no  preventing  providence,)  what  I  own  shall  be  divided  as 
follows."  He  then  proceeds  to  give  his  property  in  reference  to 
the  state  of  his  family  as  it  then  existed ;  but  it  is  evident,  not  only 
from  the  expressions  quoted,  but  from  his  declared  and  anxious 
uncertainty  in  regard  to  the  suspected  pregnancy  of  his  wife,  that 
the  arrangement  of  his  affairs  was  intended  to  be  provisional,  and 
not  to  serve  in  the  event  of  his  death  at  home,  having  had  an 
opportunity  to  make  a  more  considerate  one  when  the  question  of 
his  wife's  pregnancy  should  be  settled.  His  intention,  therefore, 
is  as  clear  as  his  power  to  carry  it  into  effect. 

Sentence  of  the  court  below  affirmed. 


Young  against  M'Clure. 

To  constitute  a  valid  assignment  of  personal  property  against  a  judgment  cre- 
ditor, there  must  be  a  delivery  to,  accompanied  and  followed  by  a  continuing 
possession  in  the  assignee ;  and  where  property  levied  upon  in  tbe  hands  of  A, 
and  sold  under  an  execution  against  him,  is  claimed  by  B  under  a  previous  trans- 
fer, it  is  incumbent  on  B  in  a  suit  by  him  against  the  officer  making  the  execu- 
tion to  prove  that  possession  accompanied  and  followed  the  alleged  transfer. 

Where  the  possession  does  not  follow  as  well  as  accompany  a  transfer,  it  is  a 
fraud  in  law,  without  regard  to  the  intent  of  the  parties,  and  becomes  a  question 
for  the  court,  and  not  for  the  jury. 

ERROR  to  the  Common  Pleas  of  Mercer  county. 

This  was  an  action  of  trespass  de  bonis  asportatis  before  a  jus- 
tice of  the  peace,  by  John  M'Clure  against  John  T.  Young,  to  re- 
cover damages  for  taking  and  selling  a  yoke  of  oxen,  the  property 
of  the  plaintiff.  An  appeal  was  taken  to  the  court  below. 

The  plaintiff  proved  by  Robert  Pettigrew  that  in  January  1840. 
he  was  in  Clarksville,  and  had  with  him  his  yoke  of  cattle ;  that 
he  sold  them  to  the  plaintiff  for  $45,  for  which  sum  the  plaintiff 
;gave  him  credit  on  his  books  ;  and  that  he  delivered  the  cattle  to 
the  plaintiff.  About  an  hour  after  the  purchase  and  delivery,  the 
plaintiff  agreed  to  let  witness  use  them,  if  he  took  good  care  of 
them,  until  he  would  sell  them.  He  (Pettigrew)  took  them  to  the 
shop  and  had  them  shod.  Eight  or  ten  days  after  this,  Young 
levied  on  them  for  a  debt  which  witness  owed  Guthries.  Wit- 
ness told  him  the  oxen  were  M'Clure's.  He  owed  M'Clure  sixty 
or  seventy  dollars,  that  he  had  given  M'Clure  his  note  for  before 


148  SUPREME  COURT  [Pittsburgh 

[Young  v.  M'Cluie.] 

he  sold  him  the  oxen — knew  that  Guthries  had  a  judgment  against 
him,  but  did  not  know  that  they  were  going  to  issue  execution 
against  him — owed  them  ten  or  fifteen  dollars — had  a  cow,  eight, 
ten,  or  a  dozen  sheep,  and  some  hogs. 

S.  Hall  stated  that  he  heard  Pettigrew  tell  M'Clure  that  he  had 
a  yoke  of  cattle  that  he  would  sell  M'Clure ;  and  Pettigrew  went 
out  of  the  store,  and  when  they  returned,  M'Clure  told  witness  to 
give  him  a  credit  for  $45,  which  he  did.  Pettigrew  asked  M'Clure 
what  he  would  do  with  the  cattle.  Said  he  did  not  know.  Pet- 
tigrew said  he  had  some  coal  to  haul  to  Greenville.  M'Clure  said 
he  might  have  them  to  haul  the  coal.  Young  came  into  the  store, 
and  inquired  if  M'Clure  had  bought  the  oxen.  Showed  him  the 
credit  for  the  price  of  them. 

Mr  Leech  stated  that  he  told  Young  that  M'Clure  owned  the 
cattle,  and  that  he  had  better  not  levy  on  them ;  that  M'Clure  had 
offered  to  sell  them  to  him.  The  oxen  were  worth  $45  or  $50. 
Young  admitted  that  he  had  notice,  and  had  seen  the  credit  on 
M'Clure's  book,  but  that  Guthries  had  indemnified  him. 

The  defendant  gave  in  evidence  a  transcript  of  a  judgment  ren- 
dered by  a  justice  of  the  peace,  T.  &  W.  Guthrie  v.  R.  Pettigrew, 
for  $38.69.  Execution  issued  February  7th  1840.  Returned 
levied  on  one  yoke  of  oxen,  sold  to  William  Guthrie  for  $30. 

William  Fruit,  Esq.,  stated  that  he  was  present  at  the  trial  be- 
fore Esq.  Leech,  but  does  not  recollect  what  Pettigrew  did  say. 
Pettigrew  offered  to  sell  him  the  oxen.  The  first  that  he  heard 
of  the  sale  to  M'Clure  was  the  day  that  the  cattle  were  brought 
to  Clarksville.  The  oxen  had  been  got  from  him,  and  had  not 
been  paid  for  then.  $45  would  be  a  good  price  for  them.  Hall 
said  M'Clure  had  no  further  claim  than  for  the  price  of  the  oxen. 

Isaac  Hazen  stated,  that  he  did  not  recollect  whether  Pettigrew 
was  examined  as  a  witness.  Thinks  he  was  sworn  to  make  true 
answers.  Said  he  had  sold  the  oxen,  and  delivered  them  to 
M'Clure.  Hall  said  it  was  not  the  cattle  M'Clure  wanted,  but 
the  price  of  them. 

Henry  Clarke  stated  that  M'Clure  said  he  had  bought  the 
cattle  of  Pettigrew  —  had  taken  them  to  pay  his  debt,  so  that  no 
other  person  could  get  them. 

Several  witnesses  were  examined  as  to  the  general  character 
of  Pettigrew  for  truth  and  veracity,  and  the  amount  of  their  tes- 
timony, with  the  exception  of  Marmaduke  Rambo,  who  stated 
his  character  was  not  good,  was,  that  he  was  not  entitled  to  as 
much  credit  as  others. 

On  the  part  of  the  plaintiff,  Mr  Leech  was  again  called,  and 
stated  that  Pettigrew  was  not  examined  as  a  witness  on  the  trial 
before  him.  Hall's  testimony  is  the  same  in  substance  that  it  was 
on  the  trial  before  witness — nothing  particular  against  the  cha- 
racter of  Pettigrew,  and  that  he  would  believe  him  on  oath. 

The  amount  of  damages  was  left  a  blank  in  the  declaration. 
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The  court  below  charged  the  jury  as  follows,  viz. : 
"  The  defendant  contends,  that  in  all  cases  where  there  is  a 
sale  accompanied  by  a  delivery  of  the  property,  if  the  purchaser 
afterwards  suffers  the  property  to  get  into  the  possession  of  the 
seller,  the  transaction  is  a  fraud  in  itself — a  fraud  per  se.  In  all 
cases  where  property  is  purchased  and  paid  for,  but  not  delivered 
to  the  purchaser,  no  right  to  the  property  vests  in  the  purchaser, 
and  property  thus  circumstanced  could  be  levied  on  and  sold  as 
the  property  of  the  seller,  and  no  suit  could  be  maintained  against 
the  officer  for  levying  and  selling  it.  Where  there  is  a  fair  and  bona 
fide  sale  of  the  property,  and  the  price  paid  by  the  purchaser  to 
the  seller,  and  the  property  delivered  to  the  purchaser,  if  he,  after 
the  delivery,  loans  the  property  to  the  person  from  whom  he  pur- 
chased, or  gives  him  the  possession  of  it  for  a  particular  purpose, 
the  transaction  is  not  a  fraud  in  itself — not  a  fraud  per  se,  more 
than  if  he  had  loaned  it  to  another  person,  or  given  the  possession 
for  a  particular  purpose  to  another  person.  Do  you  believe  from 
the  evidence  that  there  was  a  fair,  honest,  and  bonajide  sale  of 
the  oxen  by  Pettigrew  to  M'Clure,  and  that  the  oxen  were  deli- 
vered to  M'Clure,  and  that  they  were  loaned  to  Pettigrew  to  haul 
coal  to  Greenville,  or  the  possession  of  them  given  to  him  until 
M'Clure  would  sell  them  ?  If  you  do,  the  plaintiff  is  entitled  to 
your  verdict  for  the  value  of  the  oxen.  If  you  do  not  believe 
that  the  sale  was  a  fair  and  an  honest  one,  or  if  you  believe  that 
the  sale  was  fair  and  honest,  and  the  price  paid,  but  that  there 
was  no  delivery  of  the  oxen,  then  your  verdict  will  be  for  the 
defendant." 

Errors  assigned: 

1.  In  charging  the  jury  that,  if  the  purchaser  of  this  property 
afterwards  loaned  it  to  the  person  from  whom  he  bought  it,  or 
gave  him  possession  of  it  for  a  particular  purpose,  this  transaction 
is  not  a  fraud  per  se,  more  than  if  he  had  loaned  or  given  pos- 
session to  another  person. 

2.  In  charging  under  the  facts  in  this  case,  that  if  the  oxen 
were  sold  and  delivered  to  M'Clure,  and  then  lent  to  Pettigrew 
to  haul  coal  to  Greenville,  or  given  to  him  to  keep  till  M'Clure 
would  sell  them,  the  plaintiff  was  entitled  to  recover. 

3.  The  narr.  is  defective  in  not  laying  any  damages. 

Pearson,  for  plaintiff  in  error.  The  actual  fraud  was  very  pro- 
perly left  to  the  jury ;  but  we  say  it  was  a  fraud  in  law.  There 
was  no  delivery ;  the  cattle  were  left  in  the  possession  of  Petti- 
grew to  do  as  he  pleased.  While  there  they  were  liable  to  exe- 
cution. M'Clure  never  took  them  from  the  shop  where  they  were 
left  to  be  shod ;  all  he  did  was  to  take  one  of  them  by  the  horn, 
turn  it  round,  and  hitch  it  again.  Babb  v.  Clemson  (10  Serg.  <$• 
Rawle  419)  is  decisive  of  the  law ;  here,  as  there,  the  possession  re- 
mained precisely  as  before  —  the  delivery  was  merely  colourable. 

II. N* 
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In  Hamilton  v.  Russell  (1  Crunch  309),  it  was  decided  that  an  abso- 
lute bill  of  sale  is  fraudulent  if  the  possession  does  not  accompany 
it.  Here  it  was  agreed  at  the  sale  that  the  property  should  be 
re-delivered  to  Pettigrew.  2  P.  JR.  481  only  decides  that  on  a 
judicial  sale,  the  person  buying  may  safely  leave  the  property 
with  the  former  owner.  He  also  cited  1  Esp.  Rep.  205 ;  1  Camp- 
bell 332;  1  Gall.  419;  9  Johns.  337;  2  Hen.  fy  Munf.  289;  4 
Rawle  260;  14  Serg.  fy  Rawle  214,  where  the  subject  is  reviewed. 
On  the  third  error,  he  cited  1  Chitt.  Prac.  397. 

Agnew,  contra.  It  was  not  till  an  hour  after  delivery,  that  the 
agreement  was  made  that  M'Clure  should  have  the  oxen  to  haul  coal 
for  the  keeping.  But  the  court  tell  the  jury  that  if  there  has  been 
delivery,  and  the  transaction  was  bona  fide,  the  purchaser  may 
afterwards  lend  the  thing  to  the  former  owner.  In  Babb  v. 
Clemson  there  was  no  delivery ;  no  step  was  taken  towards  re- 
moval; only  a  person  was  put  in  possession,  and  the  owner 
resided  there  as  before.  In  Hamilton  v.  Russell,  the  continuing 
in  possession  was  the  badge  of  fraud.  This  court  will  not  decide 
that  after  delivery  of  possession  on  a  bona  fide  sale,  a  purchaser 
can,  under  no  circumstances,  give  back  the  property  to  the  former 
owner.  As  to  the  blank  in  the  narr.,  he  cited  Chaffee  v.  Sangston 
(10  Watts  265). 

Pearson,  in  reply,  cited  5  Whart.  545;  6  Whart.  53;  15  Wend. 
244 ;  and  insisted  that  the  delivery  here  was  merely  formal. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  oxen  being  found  in  the  possession  of  Petti- 
grew,  when  they  were  levied  on  and  sold  under  the  execution  of 
the  Guthries,  the  title  to  them  was  primd  facie  in  the  officer's 
vendee.  It  was  therefore  incumbent  on  M'Clure,  who  claims  by 
a  previous  transfer  to  him  from  Pettigrew,  against  the  sale  by  exe- 
cution, to  show  that  the  possession  of  the  oxen  accompanied  and 
followed  the  transfer  to  him.  It  is  not  sufficient  that  the  assignor 
gives  to  the  assignee  a  delivery  which  may  be  symbolical  or  con- 
structive, or  as  here  a  temporary  delivery,  and  then  takes  the 
articles  back  into  his  own  possession,  and  keeps  and  uses  them 
just  as  he  did  before.  This  is  not  the  possession  in  the  assignee 
which  the  law  requires.  There  must  be  not  only  a  delivery  of 
the  thing  to  him  at  the  time  of  transfer,  but  a  continuing  pos- 
session, and  that  must  be  shown  by  the  claimant.  There  is  no 
evidence  whatever  that  M'Clure  ever  removed  the  oxen  from  the 
place  of  the  alleged  delivery,  ever  had  them  in  his  own  stable  or 
field,  or  anybody  else's  for  him,  or  ever  used  or  employed  them 
as  his  own.  Not  only  is  there  no  evidence  that  the  possession  of 
M'Clure  followed  the  transfer,  but  rather  the  contrary;  for,  accord- 
ing to  Pettigrew's  own  statement,  with  the  exception  of  an  inter- 
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val  of  one  hour,  the  possession  continued  in  Pettigrew ;  and  even 
during  that  hour  no  exclusive  possession  is  shown  in  M'CIure,  the 
assignee ;  so  that  the  possession  of  the  assignor  does  not  appear 
to  have  been  altered.  It  is  alleged  to  have  been  an  absolute 
transfer  to  M'CIure,  and  no  sufficient  reason  is  assigned  why  he, 
after  an  hour's  interval,  permitted  Pettigrew  to  get  the  oxen  shod, 
and  take  them  back  into  his  own  custody  and  employment.  All 
that  is  proved  might  well  exist,  and  yet  the  whole  be  a  mere  con- 
trivance between  M'CIure  and  Pettigrew,  that  Pettigrew  should 
keep  the  oxen,  but  M'CIure  should  have  a  security  or  lien 
upon  them  for  the  price  agreed  on.  If  such  a  transaction  is 
allowed,  it  would  be  very  easy  to  concoct  schemes  for  defeating 
judgment  creditors,  and  yet  allow  the  assignor  to  keep  possession. 
The  question,  however,  is  not,  in  these  cases,  whether,  under  all 
the  circumstances,  the  transfer  is  in  good  faith,  and  without 
design  to  cover  the  property,  or  to  delay  or  hinder  creditors.  It 
is  an  inflexible  rule  which  makes  it  a  fraud  per  se,  if  the  possession 
does  not  follow  as  well  as  accompany  the  transfer.  Clow  \. 
Woods  (5  Serg.  4*  Rawle  275;  Babb  v.  Clemson  (10  Serg.  <£• 
Rawle  419) ;  Carpenter  v.  Mayer  (5  Watts  485)  ;  Hamilton  v.  Rus- 
sell (1  Cranch  309). 

If  it  was  a  fraud  in  law,  without  regard  to  the  intent  of  the 
parties,  it  became  a  question  for  the  court  and  not  for  the  jury  to 
decide.  Dornick  v.  Reichenback  (10  Serg.  fy  Rawle  84) ;  Carpen- 
ter v.  Mayer  (5  Watts  485).  There  being  no  evidence  to  show 
that  the  possession  accompanied  and  followed  the  transfer,  the 
plaintiff  failed  in  making  out  his  case,  and  the  court  on  the  evi- 
dence ought  so  to  have  instructed  the  jury.  They  erred  in  in- 
structing the  jury,  that  if  they  believed  it  was  a  fair,  honest,  bond 
fide  sale,  and  that  the  oxen  were  delivered  to  M'CIure,  and  that 
they  were  loaned  to  haul  coal  to  Greenville,  or  the  possession 
given  to  Pettigrew  until  M'CIure  should  sell  them,  the  plaintiff 
was  entitled  to  a  verdict. 

The  objection  to  the  blank  in  the  declaration  comes  too  late 
after  verdict. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Noble  against  M'Clintock. 

A  partner  has  no  power  to  bind  the  firm  for  his  own  private  debts  without  the 
assent  of  his  co-partners ;  but  if  that  assent  be  given,  it  is  the  province  of  the  jury 
to  judge  of  the  extent  of  it;  and  it  is  error  if  the  court  instruct  the  jury  on  this 
point  as  a  question  of  law. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Washington  M'Clintock  and  Robert  Thompson,  partners  under 
the  firm  of  W.  M'Clintock  &  Co.,  against  Lewis  Noble  and  George 
A.  Bayard,  partners  under  the  firm  of  Lewis  Noble  &  Co.  This  was 
an  action  of  assumpsit  for  goods  sold  and  delivered,  in  which  the 
question  was  as  to  the  liability  of  the  defendants,  and  not  as  to 
the  amount  of  the  plaintiffs'  claim. 

David  Noble  sworn.  I  was  a  partner  in  the  firm  of  W. 
M'Clintock  &  Co.  It  commenced  in  1837,  28th  March  or  1st  of 
April.  It  terminated  1st  July  1839.  I  went  to  the  store  with 
Jamison,  the  clerk  of  the  defendants.  Told  M'Clintock  that  I 
owed  Noble  &  Co. ;  that  they  wanted  to  get  some  goods.  He 
asked  me  what  amount.  I  told  him  between  $500  and  $600. 
At  that  time  nothing  further  said  between  us.  Jamison  and  he 
had  some  conversation  which  I  did  not  hear ;  only  I  heard  Jami- 
son say  he  wanted  the  orders  to  come  from  the  mill,  so  that  the 
hands  in  getting  the  goods  could  not  overdraw.  Some  time  after 
the  dissolution,  I  called  with  Mr  Lewis  Noble.  Spoke  of  the  dis- 
solution. He  said  they  were  at  him  for  the  bill.  I  gave  a  note 
to  Lewis  Noble  &  Co.  for  $500,  near  the  time  they  commenced 
getting  goods.  I  got  goods  from  them  afterwards.  The  under- 
standing I  had  was  that  they  should  take  it  out  in  goods.  I  gave 
the  defendant  no  other  notice  of  the  dissolution  of  the  partnership. 
It  was  in  the  papers.  My  account  with  the  firm  is  overdrawn. 
M'Clintock  rendered  me  an  account  of  goods  paid  defendants  for 
me ;  it  was  $595,  or  thereabouts. 

Cross-examined — On  purchasing  additional  lumber  from  Lewis 
Noble  &  Co.,  there  was  no  new  arrangement  as  to  how  it  should 
be  paid.  It  was  in  the  winter  before  the  partnership  was  dis- 
solved that  the  arrangement  was  made. 

John  Jamison  sworn.  Early  Mr  David  Noble  came  to  me  and 
wanted  I  should  make  an  arrangement  with  Lewis  Noble  &  Co. 
to  get  goods  from  the  warehouse  of  W.  M'Clintock  &  Co.  That 
he  was  a  partner  there,  and  that  it  would  be  an  accommodation 
to  meet  his  payments  partly  in  that  way.  He  had  an  account 
with  the  defendants  previously,  and  he  allowed  the  account  to  run 
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on.  Lewis  Noble  agreed  to  the  arrangement.  I  went  with  D. 
Noble  to  the  store  for  the  purpose  of  making  the  arrangement 
there,  in  order  he  should  make  arrangement  with  them  to  receive 
orders  from  Lewis  Noble  &  Co.  I  don't  know  what  passed  be- 
tween Mr  Noble  and  M'Clintock  at  the  time,  but  afterwards  Mr 
Noble's  orders  were  received  on  credit  of  David  Noble.  There 
was  one  or  two  small  bills  got  from  the  store  on  David  Noble's 
personal  order.  I  left  employment  of  L.  Noble  &  Co.  in  March 
1840.  M'Clintock  told  me  in  the  month  of  September  1839,  that 
they  had  dissolved  partnership  with  David  Noble,  and  that  what 
L.  Noble  was  now  getting  was  not  on  faith  of  David  Noble's  cre- 
dit. I  told  Noble  &  Co.  That  was  the  first  intimation  that  I 
had  of  the  dissolution  of  the  firm.  I  did  not  take  any  particular 
memorandum  of  the  time.  M'Clintock  told  me  it  was  not  previ- 
ous to  6th  September  1839.  The  merchandise  we  got  from  plain- 
tiffs was  all  passed  to  the  credit  of  David  Noble,  from  27th  March 
1838,  till  18th  January  1840.  On  6th  of  September  1839  there 
was  a  balance  due  from  David  Noble  to  Lewis  Noble  &  Co,  I 
have  frequently  conversed  with  M'Clintock  about  the  arrangement 
entered  into  between  D.  Noble  and  myself.  Requested  him  that 
what  goods  they  furnished  Lewis  Noble  &  Co.  should  be  fur- 
nished as  low  as  cash. 

William  Alsop  sworn.  I  went  to  Noble  to  get  an  order.  He 
told  me  to  tell  M'Clintock  he  was  charging  the  goods  wrong;  that 
he  was  charging  him  in  place  of  David  Noble.  I  asked  him  to 
give  me  a  few  lines  to  M'Clintock.  I  took  them.  When  he  was 
making  out  my  bill,  I  asked  him  to  give  me  a  few  lines  back  to 
Lewis  Noble.  That  is  the  bill. 

"  1838,  March  30th. 

"  The  account  we  have  charged  to  you,  but  it  is  to  be  settled 
by  charging  it  to  David  Noble." 

The  plaintiffs'  account,  upon  which  a  verdict  was  rendered  in 
their  favour,  was  as  follows : 

"  Messrs.  Lewis  Noble  &  Co. 

"  To  W.  M'Clintock  &  Co.,        Dr." 
Commencing  with  July  5th  1839. 
And  terminating  January  2d  1840. 

Amounting  in  all  to  8268.06. 

Books  of  original  firm  of  M'Clintock  &  Co.,  referred  to  by  de- 
fendants, appeared  to  cease  in  July,  then  transferred. 

Plaintiffs  gave  in  evidence  the  order  drawn  by  defendants  on 
them. 

"  Charge  Lewis  Noble  &  Co." 

Newspaper  notice  of  dissolution  of  partnership,  3d  of  July  1839. 
George  A.  Bayard  receives  the  paper, 
n.— 20 
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Thomas  Pollock  sworn.  I  received  an  order  from  Lewis  on 
M'Clintock  &  Co.  for  goods.  I  found  the  pay  I  had  was  accept- 
ed. I  went  on  and  took  out  $60.00  worth  of  goods.  Several 
months  after  I  was  back  with  another  from  Lewis  Noble.  He 
said  rny  mother-in-law  was  under  impression  he  would  charge 
more  because  she  brought  an  order  and  not  cash.  He  meant  to 
convince  me  that  he  sold  the  goods  as  low  on  that  order  as  cash. 
He  said  David  Noble  had  an  interest  in  the  store ;  that  he  had 
taken  up  a  large  bill  with  Lewis  Noble,  and  that  bill  had  to  be 
paid,  and  was  anxious  to  pay  the  bill  in  that  way. 

John  Jamison  sworn.  The  balance  against  D.  Noble  on  the 
6th  of  September  1839,  was  $127.  I  called  on  M'Clintock  and 
wished  him  and  D.  Noble  to  settle  the  account.  M'Clintock  told 
me  they  had  dissolved  partnership,  and  he  had  nothing  to  do  with 
him. 

Charge.  A  partner  has  no  power  to  bind  the  firm  for  his  own 
private  debts.  David  Noble  could  not,  therefore,  make  any  con- 
tract with  defendants  which  could  bind  the  partnership  to  pay  his 
present  debts,  or  his  future  ones,  without  the  consent  of  his  co- 
partners. The  defendants  seem  to  be  aware  of  this,  and  therefore 
called  on  M'Clintock  who  agreed  to  pay  out  of  goods  in  the  store 
on  defendants'  order,  to  an  amount  stated  not  to  exceed  $600. 
This  they  have  done,  and  considerably  more,  before  this  bill  was 
made  with  plaintiffs.  I  see  nothing  in  the  evidence  to  justify 
the  supposition  (if  such  was  entertained  by  defendants)  that 
M'Clintock  &  Co.  would  pay  all  present  and  future  debts  that 
D.  Noble  might  contract  with  defendants.  The  defendants'  own 
testimony  shows  that  $600  was  the  amount  for  which  the  firm  of 
M'Clintock  &  Co.  agreed  to  accept  the  orders  of  defendants  on 
D.  Noble's  account.  The  question  about  notice  of  dissolution  of 
partnership  does  not  arise  in  the  case ;  nor  does  the  doctrine  apply 
to  it  upon  any  statement  of  the  facts  given  in  evidence  by  the  de- 
fendants. You  should  find  for  plaintiffs,  on  defendants'  own  show- 
ing :  the  amount  of  the  account  is  not  disputed. 

The  defendants  excepted  to  this  charge. 

Findlay,  for  plaintiffs  in  error.  The  court  misapprehended  the 
arrangement  made  between  the  parties,  and  erroneously  gave  the 
jury  a  binding  direction  about  the  matter  of  fact  as  to  the  extent 
of  the  plaintiffs'  engagement  to  furnish  goods  upon  the  credit  of 
D.  Noble ;  this  should  have  been  referred  to  the  jury. 

Lowry,  for  defendants  in  error.  The  court  rightly  instructed 
the  jury  that  the  original  arrangement  was  limited  to  $600 ;  and 
there  is  no  reason  why  Thompson,  a  new  partner,  should  be  bound 
by  the  arrangement. 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — A  partner  has  no  power  to  bind  the  firm  for  his 
own  private  debts,  without  the  assent  of  his  co-partners ;  and  whe- 
ther there  was  a  consent,  and  to  what  extent,  is  the  principal  mat- 
ter in  controversy.  If  the  conversation  which  took  place  between 
David  Noble,  and  his  partner,  M'Clintock,  had  been  communica- 
ted to  Noble  &  Co.,  or  what  is  the  same  thing,  to  their  agent,  Jami- 
son, there  could  be  no  objection  to  that  part  of  the  charge  which 
states  "  that  the  defendants'  own  testimony  shows  that  $600  was 
the  amount  for  which  the  firm  of  M'Clintock  &  Co.  agreed  to  ac- 
cept the  orders  of  defendants  on  D.  Noble's  account."  But  there 
is  great  doubt,  in  my  mind,  whether  this  ever  came  to  the  know- 
ledge of  the  defendants :  nay,  if  I  may  be  permitted  to  judge  from 
the  testimony  returned  with  the  record,  it  is  pretty  clear  that  it 
was  a  private  conversation  between  M'Clintock  and  Noble,  of 
which  they  did  not  think  proper  to  inform  the  defendants,  or  their 
agent.  They  were  under  the  impression,  and  they  were  permit- 
ted to  remain  under  that  impression,  that  the  firm  of  M'Clintock 
&  Co.  would  accept  the  orders  of  D.  Noble  for  past  as  well  as 
future  debts,  without  restriction  as  to  the  amount.  And  in  con- 
firmation of  this  understanding,  we  find  that  orders  were  accept- 
ed to  an  amount  greatly  exceeding  six  hundred  dollars  without 
objection.  If  M'Clintock  intended  to  limit  the  responsibility  of 
the  firm,  it  was  his  duty  to  be  explicit  on  that  point  to  the  defend- 
ants, who  certainly  could  have  no  reason  to  believe  that  he  dis- 
trusted the  solvency  of  his  partner.  The  defendants  had  been 
induced  to  believe  that  the  proposed  arrangement  would  be  an 
accommodation  to  all  parties,  as  it  certainly  would,  but  for  the 
unexpected  contingency  of  the  insolvency  of  D.  Noble,  the  other 
partner.  The  contract,  and  the  extent  of  it,  was  a  matter  exclu- 
sively for  the  consideration  of  the  jury;  but  the  court,  in  their 
charge,  have  withdrawn  the  case  entirely  from  their  decision. 
Without  intending  to  express  any  opinion  in  the  case,  we  can  not 
think  it  so  clear  in  favour  of  the  plaintiffs  as.  to  justify  the  court 
in  charging  the  jury  peremptorily  against  the  defence.  There 
are  other  matters  which  may  arise,  on  another  trial,  as  to  which 
we  express  no  opinion. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Gray  against  The  Monongahela  Navigation  Com- 
pany. 

A  copy  of  the  laws  published  annually  by  the  authority  of  the  legislature,  is 
evidence  of  the  statutes  contained  in  it,  whether  they  be  public  or  private. 

An  alteration  in  a  charter  of  incorporation,  by  which  additional  privileges  are 
given  to  the  corporation,  is  not  such  an  invasion  of  the  contract  of  subscription 
as  will  relieve  the  subscriber  to  its  stock  from  his  liability  to  pay ;  although  the 
additional  privileges  granted  may  extend  the  liabilities  of  the  company,  and  thus 
incidentally  affect  the  stockholder. 

A  misnomer  of  the  corporation,  in  a  public  notice  to  subscribers  for  stock  to 
pay  instalments  of  stock  subscribed,  is  immaterial  in  an  action  by  the  corpora- 
tion against  the  subscriber  upon  his  obligation  to  pay. 

A  misnomer  of  the  plaintiff,  in  an  action  by  a  corporation,  must  be  taken  ad- 
vantage of  by  a  plea  in  abatement. 

ERROR  to  the  District  Court  of  Allegheny  county. 

The  President,  Managers,  and  Company  of  the  Monongahela 
Navigation  Company  against  James  Gray.  This  was  an  action 
on  the  case. 

The  declaration  claimed  from  the  defendant  two  instalments  of 
five  dollars  each  on  twenty  shares  of  stock,  subscribed  by  him 
on  the  books  of  the  Monongahela  Navigation  Company ;  setting 
forth  that  on  the  27th  day  of  July  1836,  books  were  provided  (in 
which  defendant  subscribed  twenty  shares)  in  conformity  to  an 
Act  of  Assembly,  entitled,  "  An  Act  to  authorize  the  governor  to 
incorporate  a  company  to  make  a  lock  navigation  on  the  River 
Monongahela,"  passed  31st  of  March  1836,  and  the  supplements 
thereto.  And  that  by  letters  patent,  dated  the  26th  of  December 
1836,  the  governor  incorporated  the  company  under  the  name  of 
the  President,  Managers,  and  Company  of  the  Monongahela  Navi- 
gation Company. 

Plaintiffs  offered  Act  of  Assembly  of  31st  of  March  1836,  au- 
thorizing the  governor  to  incorporate  the  company,  &c.  Defend- 
ant objected  that  this  was  a  private  Act  of  Assembly,  of  which 
the  pamphlet  laws  were  not  sufficient  evidence.  The  court  over- 
ruled the  objection,  and  sealed  a  bill  of  exceptions. 

Charter  under  Great  Seal  of  State,  dated  26th  December  1836, 
read. 

1839 — 24th  of  June,  supplement  to  Act  of  31st  March  1836, 
read — name  and  style  shall  be  "  Monongahela  Navigation  Com- 
pany." 

The  defendant  offered  to  prove  that  the  change  authorized  by 
the  charter  as  to  the  height  of  the  dams  was  prejudicial  to  the 
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company  and  to  the  public,  and  to  the  defendant  by  involving  him, 
together  with  the  company,  in  expenses  not  contemplated  by  the 
original  charter,  and  would  subject  the  works  to  imminent  danger 
and  hazard. 

Plaintiffs  objected  that  the  testimony  was  irrelevant.  The  court 
sustained  the  objection,  and  sealed  a  bill  of  exception. 

The  court  below  thus  charged  the  jury  : — 

This  is  an  action  brought  to  recover  two  instalments,  of  five 
dollars  each,  on  twenty  shares  of  stock  subscribed  by  this  defend- 
ant. The  obligation  is  within  the  form  prescribed  by  the  Act  of 
Assembly  of  31st  March  1836  (pamphlet  laws,  263)  in  the  follow- 
ing words : — 

"We,  whose  names  are  hereunto  subscribed,  do  promise  to  pay 
to  the  president  and  managers  of  the  Monongahela  Navigation 
Co.  the  sum  of  fifty  dollars  for  every  share  of  stock  set  opposite 
to  our  names  respectively,  in  such  mariner  and  in  such  propor- 
tions, and  at  such  times,  as  shall  be  determined  by  the  president 
and  managers  of  said  company,  in  pursuance  of  an  Act  of  the 
General  Assembly  of  this  commonwealth,  entitled,  "  An  Act  to 
authorize  the  governor  to  incorporate  a  company  to  make  a  lock 
navigation  on  the  river  Monongahela." 

"  Witness  our  hands  this  27th  day  of  July  1836." 

It  is  not  denied  that  the  defendant  subscribed  for  the  twenty 
shares  of  stock.  But  the  defence  set  up  is,  first,  that  the  adver- 
tisements giving  notice  that  the  Board  had  required  the  two  seve- 
ral instalments  to  be  paid  in,  did  not  give  the  correct  corporate 
name  of  the  corporation ;  that  the  notice  is  to  the  stockholders  of 
the  "  Monongahela  Navigation  Co.,"  whereas  the  Act  declares 
that  the  name,  style,  and  title  of  the  corporation  shall  be  "  The 
president,  managers,  and  company  of  the  Monongahela  Naviga- 
tion Co."  This  prolix  and  awkward  name  was  not  changed  to 
the  "  Monongahela  Navigation  Co."  till  the  Supplement  to  Act, 
passed  24th  June  1839.  Now,  it  is  to  be  observed  that  the  very 
Act  of  Assembly  which  confers  this  long  name  on  the  corporation 
in  the  form  presented  to  be  signed  by  the  subscribers  to  stock, 
does  not  give  them  this  name  in  all  its  unnecessary  length,  but 
directs  the  promise  to  pay  to  "  The  president  and  managers  of  the 
Monongahela  Navigation  Co."  Nor  is  there  any  evidence  that 
there  was  any  other  company  named  the  "  Monongahela  Navi- 
gation Co. ;"  nor  is  it  pretended  that  the  defendant  was,  or  could 
have  been  deceived  or  led  into  any  error  by  this  misnomer  of  the 
corporation,  or  that  he  or  any  other  person  ever  imagined  that 
these  advertisements  referred  to  any  other  company. 

Such  being  the  case,  the  jury  might  well  disregard  this  small 
mistake  as  immaterial,  even  if  it  were  a  condition  precedent  to 
the  defendant's  being  bound  to  pay  an  instalment,  that  a  public 
notice  shall  be  given  in  a  public  newspaper.  But  "  it  is  not  so 

II. O 


158  SUPREME  COURT  [Pittsburgh 

[Gray  v.  The  Monongahela  Navigation  Co.] 

written  in  the  bond."  The  promise  is  to  pay  in  such  proportions, 
and  at  such  times,  as  shall  be  determined  by  the  "  president  and 
managers." 

The  seventh  section,  which  directs  notice  for  thirty  days  in 
one  or  more  newspapers  in  Washington,  Green,  Fayette,  and  the 
city  of  Pittsburgh,  has  reference  to  a  penalty  of  two  per  cent, 
per  month,  and  forfeiture  of  the  stock.  If  this  had  been  an  action 
to  exact  the  penalty,  the  court  would  have  held  the  plaintiffs  to 
strict  proof  of  compliance  with  the  Act.  But  as  the  action  is 
only  on  the  original  contract,  and  as  it  is  in  evidence  that  the  pre- 
sident and  managers  have  determined  that  two  instalments  of  five 
dollars  on  each  share  shall  be  paid  in,  and  more  especially  as 
there  is  evidence  of  a  personal  demand  and  refusal  to  pay  by  de- 
fendant, this  defence  ought  not  to  avail  him. 

A  second  objection  has  been  made,  to  wit : — That  the  legisla- 
ture have  made  a  material  alteration  in  the  charter,  which  gives 
the  larger  stockholders  more  votes  than  they  had  at  first.  Now, 
this  alteration  was  not  imposed  on  the  corporation,  but  made  at 
their  request,  (the  request,  by  the  way,  of  defendant's  own  agents,) 
for  the  purpose  of  amending  a  section  that  was  contradictory 'and 
obscure,  and  correcting  a  palpable  blunder.  Besides,  if  this  sec- 
tion of  the  supplement  is  so  injurious  to  the  rights  of  the  defendant, 
and  "  impairs  the  obligation  of  a  contract,"  the  objection  is  suici- 
dal; for  if  the  Act  impairs  the  obligation  of  a  contract,  the  Act  is 
void,  and  not  the  contract. 

Upon  the  whole,  I  would  say  that  it  is  not  consonant  with 
equity  or  justice,  that  after  a  number  of  persons,  trusting  to  their 
mutual  subscriptions  and  good  faith,  have  entered  on  a  scheme  of 
this  sort,  with  an  expectation  both  of  public  and  private  benefit, 
and  a  part  have  proceeded  in  good  faith  to  pay  their  money,  and 
to  incur  heavy  responsibilities  for  their  common  benefit,  another 
portion  of  the  subscribers  should  be  suffered  to  evade  their 
liability  for  trifling  excuses  or  technical  quibbles,  and  thus  bring 
great  loss  and  injury  on  those  who  have  trusted  to  their  promises. 

I  see  no  reason  why  the  plaintiffs  should  not  have  a  verdict  on 
the  undisputed  facts  of  the  case. 

Defendant  excepted  to  the  charge  of  the  court. 

Errors  assigned : 

1.  The  court  erred  in  receiving  the  evidence  stated  in  the  first 
bill  of  exceptions  of  defendant  below. 

2.  In  rejecting  the  evidence  offered  by  defendant  below,  as 
stated  in  his  second  bill  of  exceptions. 

3.  In  stating  to  the  jury  that  the  mistake  in  the  advertisement 
of  a  call  on  the  stockholders  for  the  instalments  was  immaterial, 
and  that  no  public  notice  was  necessary  of  such  call  previous  to 
bringing  suit. 

4.  The  court  erred  in  stating  that  they  saw  no  reason  why  the 
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plaintiffs  below  should  not  have  a  verdict  on  the  undisputed  facts 
of  the  case. 

5.  The  court  erred  in  rendering  judgment  for  the  plaintiffs 
below,  because  no  such  corporation  as  "  The  president,  managers, 
and  company  of  the  Monongahela  Navigation  Co."  was  in  exist- 
ence at  the  time  of  the  bringing  of  this  suit,  nor  for  some  time 
before  nor  since,  as  appears  by  the  Act  of  Assembly  read  by  the 
plaintiffs  below  themselves. 

Findlay,  for  plaintiff  in  error.  By  the  Act  of  incorporation, 
the  design,  duties  and  powers  of  the  corporation  were  expressly 
defined.  Upon  the  faith  of  this  law  and  its  provisions,  the 
defendant  agreed  to  embark  his  capital,  with  the  belief  that  he 
had  made  a  profitable  investment.  If  by  any  subsequent  act 
or  authority,  the  object  to  which  his  money  is  to  be  applied  is 
changed,  and  that  without  his  consent,  he  cannot  be  compelled  to 
pay.  3  Penn.  Rep.  184.  In  this  case,  the  Act  of  1839  changes  a 
most  essential  feature  in  the  original  Act  of  incorporation.  By  the 
Act  of  1836,  Pam.  Laws  262,  sec.  4,  no  stockholder  shall  be  entitled 
to  more  than  ten  votes ;  and  by  the  8th  section,  the  dams  to  be 
erected  were  limited  to  the  height  of  4  feet  6  inches.  Whereas, 
by  the  Act  of  1839,  a  stockholder  to  a  sufficient  amount  may  have 
twenty  votes,  and  the  dams  may  be  made  8  feet  high.  By  the 
latter  change,  the  expenditure  to  be  incurred  by  the  Company 
may  be  double  what  the  defendant  anticipated  when  he  sub- 
scribed ;  and  by  the  former  alteration,  his  voice  in  determining 
whether  such  alteration  shall  be  made  is  in  a  measure  silenced. 

Williams  contra.  The  published  laws  are  evidence.  6  Binn. 
321 ;  1  Dall  463 ;  4  Cra.  384 ;  12  Serg.  fy  Rawle  203. 

The  Act  is  permissive  as  to  the  change,  and  not  mandatory, 
and  the  offer  of  the  defendant  below  was  in  effect  to  show  that 
the  Act  of  the  Legislature  was  prejudicial.  If  it  turns  out  to  be 
so,  the  managers  will  not  avail  themselves  of  the  privilege,  and 
thus  the  defendant  might  avail  himself  of  a  change  which  will 
never  be  made. 

The  variance  in  the  notice  to  stockholders  was  not  such  as  to 
mislead,  and  that  in  the  name  of  the  party  plaintiff  could  only  be 
taken  advantage  of  by  plea  in  abatement. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  has  long  been  settled  by  decision  and  prac- 
tice, that  the  copy  of  the  laws  published  annually  by  the  autho- 
rity of  the  legislature,  is  evidence  of  the  statutes  contained  in  it, 
whether  they  be  public  or  private ;  and  this  disposes  of  the  first 
bill  of  exceptions  to  evidence. 

The  second  brings  up  the  only  material  point  in  the  cause ;  but 
the  exception  cannot  be  sustained.  A  grant  of  additional  privi- 

II.  — L* 
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leges  to  a  corporation,  has  certainly  not  been  thought  an  invasion 
of  the  contract  which  exists  between  it  and  subscribers  to  its 
stock.  It  is  alleged  to  be  so,  in  this  instance,  because  the  grant 
of  a  privilege  to  raise  the  dams  higher  than  was  allowed  by  the 
original  Act,  might  lead  to  a  greater  expenditure  to  compensate 
injuries  to  the  riparian  owners  by  flooding  their  lands,  than  was 
contemplated  when  the  defendant  became  a  stockholder.  But 
what  was  there  in  the  contract  of  subscription  to  forbid  the  ac- 
ceptance of  such  a  grant  1  The  contract  remains  unchanged  by 
it,  though  its  consequences  may  be  varied :  it  was  to  pay  so  much 
the  share,  and  so  it  is  yet.  But  the  constitutional  restriction  of 
the  power  of  the  states  to  enact  laws  which  impair  the  obligation 
of  a  contract,  has  regard  to  direct  and  not  consequential  invasions 
of  it.  Thus  in  Mason  \.Haile,  (12  Wheat.  370),  it  was  considered 
that  a  state  has  a  right  to  regulate  or  abolish  imprisonment  for 
debt  as  a  part  of  the  remedy  for  enforcing  a  debt,  though  by  doing 
so  it  undoubtedly  takes  away  one  of  the  incidental  advantages  of 
the  contract  which  may  have  been  in  the  view  of  the  creditor 
when  he  entered  into  it.  So  also  in  Watson  v.  Mercer,  (8  Peters 
88),  an  Act  to  confirm  a  title  imperfect  under  the  recording  laws, 
was  held  good.  That  Act,  however,  tended  more  properly  to 
establish  the  obligation  of  a  contract  than  to  impair  it;  yet  it  cer- 
tainly varied  the  consequences  of  the  contract,  such  as  it  was.  In 
Tlie  Providence  Bank  v.  Billings,  (4  Peters  514),  the  purpose  of  a 
corporation,  however,  was  said  to  be  no  more  than  to  give  indi- 
viduality, and  a  right  of  succession  to  a  body  of  men,  and  not  to 
exempt  them  from  the  burdens  that  were  common  to  them  at  first; 
and  hence  it  was  held  that  a  state  may  constitutionally  tax  the 
property  of  a  bank  previously  incorporated  by  it,  though  such 
taxation  undoubtedly  affects  the  consequences  of  the  subscriptions 
by  decreasing  the  rate  of  the  dividends.  In  like  manner,  it  was 
held,  in  The  Proprietors  of  the  Charles  River  Bridge  v.  The  Pro- 
prietors of  the  Warren  Bridge,  (11  Peters  420),  that  an  Act  to 
incorporate  a  company  to  erect  a  bridge  so  near  the  bridge  of 
another  incorporated  company  as  injuriously  to  affect  it,  is  within 
the  legitimate  power  of  a  state,  though  such  an  exercise  of  it  ne- 
cessarily takes  away  a  part  of  the  fruits  of  the  contract  by  reduc- 
ing the  amount  of  the  tolls.  Thus  we  see  that  the  principle  is 
emphatically  applicable  to  a  contract  with  a  corporation,  which, 
though  technically  a  private  one,  has  been  created  for  a  public 
object.  Mr  Justice  Story  remarked,  in  delivering  the  opinion  of 
the  court  in  Terrett  v.  Taylor,  (9  Cra.  52),  that  in  respect  to  public 
corporations  which  exist  only  for  public  purposes,  such  as  coun- 
ties, towns,  cities,  and  the  rest,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  enlarge,  and  restrain 
them,  securing,  however,  the  property  for  the  use  of  those  for 
whom,  and  at  whose  expense,  it  was  originally  purchased.  Is  not 
a  corporation  to  improve  the  navigation  of  a  river  which  is  a  part 
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of  the  public  domain,  though  it  be  authorized  to  demand  tolls  in 
compensation  of  its  outlay,  a  public  one  ?  If  it  be  not,  a  bank  of 
the  United  States  for  the  fiscal  purposes  of  the  Federal  Govern- 
ment, which  has  been  authorized  to  discount  notes  and  deal  in 
exchange  on  its  private  account,  would  not  be  a  public  corpora- 
tion, and  it  would  consequently  be  beyond  the  constitutional  power 
of  Congress  to  grant  such  a  bank  a  charter.  In  Irvin  v.  Tlie 
Turnpike  Company,  (2  Penn.  466),  it  was  ruled  that  the  benefit 
which  would  incidentally  result  to  the  property  of  stockholders 
near  the  proposed  route  of  a  turnpike-road  does  not  enter  into 
their  contract  of  subscription  as  a  part  of  its  consideration ;  and 
that  they  engage  in  the  enterprise  necessarily  subject  to  the  power 
of  the  legislature  to  change  the  route  for  the  public  good,  when 
the  contrary  has  not  been  stipulated  in  the  Act  of  incorporation. 
Now,  an  Act  to  incorporate  a  company  for  purposes  of  slack- 
water  navigation,  is  as  essentially  of  a  public  nature,  as  is  an  Act 
to  incorporate  a  company  for  the  purpose  of  making  a  turnpike- 
road.  In  this  instance,  then,  what  has  the  Legislature  of  Penn- 
sylvania done  ?  It  has  not  pretended  to  take  away  any  corporate 
franchise,  or  to  impinge  upon  any  right  before  granted.  That  is 
not  pretended.  On  the  contrary,  it  has  enlarged  a  corporate  pri- 
vilege. But  the  exercise  of  it,  it  is  alleged,  may  plunge  the  com- 
pany into  an  expense  not  originally  contemplated.  What  of 
that?  The  defendant  is  not  bound  to  contribute  to  it  beyond 
the  amount  of  his  original  subscription  and  as  to  that,  his  con- 
tract remains  the  same.  But  it  is  said  that  by  taking  off  the 
limitation  of  the  company's  expenditure,  the  Legislature  has 
altered  its  power  to  incur  responsibility  for  greater  damages  than 
it  otherwise  could  have  done.  In  that  lies  the  fallacy.  The  Le- 
gislature has  not  made  it  incumbent  on  the  company  to  use  the 
additional  privilege  granted  to  it ;  but  has  left  the  use  of  it  to  its 
discretion.  It  may,  in  fact,  never  use  it,  and  whether  it  shall  do 
so,  will  depend  on  the  volition  of  the  defendant's  corporate  agents, 
the  president  and  managers,  by  whose  acts  he  is  necessarily  to  be 
bound  as  his  own,  even  in  the  acceptance  of  a  modification  of  the 
charter  for  the  public  good,  provided  it  do  not  extend  to  a  change 
of  the  structure  of  the  association,  as  was  attempted  in  the  In- 
diana and  Ebensburg  Turnpike  v.  Phillips,  (2  Penns.  184),  where 
the  original  corporation  was  broken  up,  and  the  subscribers  to  its 
stock  were  apportioned  according  to  an  arbitrary  line  of  demar- 
cation as  regarded  their  residence,  and  transferred  to  the  one  or 
the  other  of  two  distinct  corporations  erected  on  its  ruins.  To  do 
that,  was  declared  to  be  beyond  the  legislative  power.  On  any 
other  principle  than  that  of  Irvin  v.  Tlie  Turnpike,  already  quoted, 
no  improvement  in  the  plan  of  a  public  work  once  begun,  could 
be  made  without  cutting  loose  the  corporators  from  their  subscrip- 
tions, and  resolving  the  corporation  into  its  primitive  elements. 
Such  improvements  or  alterations  are  frequently  made,  and  sub- 
n. — 21  o* 
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scriptions  to  the  stock  are  consequently  in  subordination  to  the 
practice.  At  all  events,  it  is  sufficient  for  the  argument  that 
the  constitutional  restriction  has  been  restrained  by  the  ultimate 
tribunal  to  interference  directly  with  the  terms  of  the  contract, 
and  not  merely  with  its  incidents. 

The  mistake  of  the  corporate  name  in  giving  notice  of  the  call 
on  the  stockholders  for  their  instalments,  was  immaterial.  Notice 
of  such  a  call  is  necessary  only  to  subject  them  to  the  penalty  of 
two  per  cent,  a  month  for  default  of  payment ;  not  to  found  an 
action  for  the  principal,  which  may  be  demanded  on  the  foot  of  the 
call  without  notice  of  it.  Here,  the  action  is  for  the  two  instal- 
ments due,  while  a  demand  of  the  penalty  is  waived. 

The  plaintiff  has  sued  by  the  original  corporate  name,  which  it 
bore  at  the  date  of  the  contract,  and  not  by  the  name,  modified 
by  a  supplemental  Act,  which  it  bore  at  the  inception  of  the  suit ; 
but  in  the  state  of  the  case  presented  by  the  record,  the  variance 
is  immaterial ;  for,  to  take  advantage  of  it,  it  must  be  pleaded  in 
abatement,  as  every  other  misnomer  must.  It  was,  indeed,  said 
by  Chief  Justice  Treby,  in  Britton  v.  Gradon,  (1  Lord  Raym.  119), 
that  a  judgment  against  a  corporation  by  a  wrong  name,  is  void; 
on  which  it  is  remarked  in  Kyd  on  Corporations  285,  that  "  it  is 
indeed  true  that  in  most  of  the  cases  where  the  question  of  misno- 
mer of  a  corporation  has  been  agitated,  it  has  arisen  on  a  special 
verdict ;  but  I  apprehend  that  where  a  corporation  have  taken  no 
advantage  of  a  variance  from  their  name,  either  by  plea  or  at  the 
trial,  they  cannot  arrest  the  judgment  on  that  account."  Surely 
the  rule  must  be  the  same  where  the  corporation  is  plaintiff.  It 
seems,  however,  that  if  the  variance  be  apparent  in  the  entry  of 
the  judgment,  it  may  be  error;  as  in  Healings  v.  The  Mayor,  Cofn- 
monalty  and  Citizens  of  London,  (Cro.  Car.  574),  where  the  judg- 
ment was  that  the  mayor,  commonalty,  and  citizens  should  reco- 
ver their  debt  and  costs  to  the  same  mayor  and  commonalty  ad- 
judged, (omitting  the  word  citizens)  it  was  held  to  be  error.  But 
as  there  is  no  such  discrepance  in  the  record  before  us,  which  con- 
tains but  one  designation  of  the  plaintiff  throughout,  there  is  no 
room  in  the  case  even  for  this  sharp  distinction ;  and  the  exception 
that  the  court  ought  not  to  have  rendered  judgment  on  the  verdict, 
is  not  sustained. 

Judgment  affirmed. 
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Hopkins  against  Stockton. 

In  a  case  of  doubtful  solution,  involving  a  question  of  conflict  between  a  sta- 
tute of  the  state  and  of  the  United  States,  this  court  will  so  decide  as  that  the 
judgment  may  come  in  review  before  the  highest  judicial  tribunal,  the  Supreme 
Court  of  the  United  States,  without  the  expression  of  their  own  opinion,  which 
might  conclude  the  party. 

A  toll-gate  keeper  upon  that  part  of  the  National  Road  which  passes  through 
Pennsylvania,  would  not  be  justified  by  the  Act  of  the  13th  June  1836,  in  stop- 
ping a  coach  carrying  the  United  States  Mail,  for  the  refusal  to  pay  toll :  if  toll 
be  recoverable,  it  can  only  be  by  action. 

If  tolls  be  recoverable  from  a  contractor  for  carrying  the  United  States  Mail 
upon  that  part  of  the  National  Road  which  passes  through  Pennsylvania,  by 
reason  of  the  Act  of  13th  June  1836,  it  can  only  be  by  action,  and  in  the  name  of 
the  commissioner  appointed  in  pursuance  of  the  provisions  of  that  Act. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

William  Hopkins,  commissioner  and  superintendent  of  the  Cum- 
berland Road  in  Pennsylvania,  against  William  B.  Stokes  and 
Lucius  W.  Stockton,  surviving  partners  with  Richard  C.  Stock- 
ton, deceased,  contractors  for  carrying  the  United  States  Mail  on 
said  road. 

This  was  an  action  on  the  case,  in  which  the  plaintiff  thus  de- 
clared : 

"  L.  W.  Stockton,  one  of  the  surviving  partners  and  carriers  of 
the  mail  line  of  stages  running  on  the  Cumberland  road  in  Penn- 
sylvania, was  summoned  to  answer  William  Hopkins,  commis- 
sioner of  said  road,  being  duly  appointed  and  commissioned  as 
such.  Process  having  issued  against  William  B.  Stokes  and  the 
said  L.  W.  Stockton,  surviving  partners  with  Richard  C.  Stockton, 
deceased,  owners  of  the  said  mail  line  of  stages,  but  not  having 
been  served  on  the  said  William  B.  Stokes,  for  that  whereas  the 
said  L.  W.  Stockton  and  William  B.  Stokes,  surviving  partners  as 
aforesaid,  to  wit :  on  the  31st  day  of  February,  A.  D.  1841,  were 
indebted  to  the  said  commissioner  in  the  sum  of  $6000,  lawful  mo- 
ney of  Pennsylvania,  for  divers  tolls  due  at  the  several  toll-gates 
on  the  said  road,  for  running  a  long  time,  to  wit,  from  the  13th 
day  of  June  1836,  a  coach  with  four  horses  on  said  road,  within 
the  state  of  Pennsylvania,  and  through  the  several  toll-gates  erected 
thereon ;  the  said  coach  carrying  the  mail  of  the  United  States 
with  passengers  therein,  which  said  tolls  were  made  due  and  pay- 
able in  virtue  of  an  Act  of  Assembly,  passed  the  13th  day  of  June 
1836,  entitled  "  an  Act  relating  to  tolls  on  that  part  of  the  Cum- 
berland road  which  passes  through  Pennsylvania,  and  for  other 
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purposes."  In  the  first  section  of  said  Act,  are  the  following  words : 
"  in  all  cases  of  wagons,  carriages,  stages  or  other  modes  of  con- 
veyance, carrying  the  United  States  Mail,  with  passengers  or 
goods,  such  wagon,  stage,  or  other  mode  of  conveyance,  shall  pay 
half  toll,  upon  such  mode  of  conveyance ;"  and  being  so  indebted, 
the  said  defendants,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  undertook  and  then  and  there 
faithfully  promised  the  said  commissioner  to  pay  him  the  said  last 
mentioned  sum  of  money,  when  they  the  said  defendants  should  be 
thereunto  required.  Although  the  same  to  him  the  said  commis- 
sioner to  pay  or  any  part  thereof,  although  often  required,  the  said 
defendants  have  altogether  refused,  and  still  do  refuse,  to  the 
damage  of  the  said  commissioner  86200,  and  therefore  he  brings 
suit." 

The  defendant  pleaded  non  assumpsit. 

It  was  admitted  upon  the  trial,  that  the  defendant  never  made 
any  express  promise  to  pay,  but  that  his  coach,  carrying  the 
United  States  Mail,  travelled  upon  the  road,  and  that  he  refused 
to  pay  toll.  Three  questions  arose : 

1.  Are  tolls  recoverable  from  a  contractor  carrying  the  United 
States  Mail  ?    And  this  involved  the  question  whether  the  Act  of 
Assembly  of  Pennsylvania  of  the  13th  June  1836  is  a  violation  of 
the  compact  between  that  state  and  the  United  States. 

2.  If  tolls  are  payable,  can  the  payment  be  enforced  by  action, 
or  otherwise  than  by  the  gate-keeper  at  the  gate  ? 

3.  If  an  action  be  maintainable,  can  it  be  in  the  name  of  the 
commissioner,  appointed  by  the  state  of  Pennsylvania? 

The  court  below  thus  charged  the  jury : — 

EWING,  President. — The  Act  of  1831  prescribes  the  mode  in 
which  the  payment  of  the  toll  is  to  be  enforced,  and  that  is,  by 
stopping  the  person  or  vehicle  attempting  to  pass  without  pay- 
ment. I  do  not  consider  that  the  Act  of  1836  authorizes  any  dif- 
ferent remedy ;  and  it  is  well  settled,  that  when  a  new  power  or 
right  is  given  by  the  Statute,  and  the  Statute  provides  the  mode 
by  which  the  power  is  to  be  executed  or  the  right  enforced,  those 
who  claim  the  power  or  right,  can  execute  the  power  or  enforce 
the  right  in  no  other  way.  We  think,  therefore,  upon  this  ground, 
the  plaintiff  cannot  recover.  The  other  points  we  think  it  unne- 
cessary to  decide,  the  decision  being  unnecessary  to  dispose  of  the 
case. 

At  the  request  of  the  counsel,  we  also  decide  another  point. 
Taking  the  last  proviso  in  the  second  section  of  the  Act  of  April 
4th  1831,  in  connection  with  the  Act  of  Virginia  of  7th  July  1832, 
and  the  Acts  of  Congress  of  3d  July  1832  and  24th  June  1834, 
which  embrace  and  adopt  them  both,  we  are  constrained  to  be- 
lieve that  the  words  "  property  of  the  United  States,"  in  the  Act 
of  Pennsylvania,  were  intended  to  embrace  the  mails  of  the  United 
States.  They  are  expressly  exempted  by  the  Act  of  Virginia. 
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We  cannot  suppose  that  different  terms  were  intended  to  be  made 
with  different  stales.  If  the  mails,  then,  were  embraced,  the  last 
proviso  in  the  10th  section  of  the  Act  of  4th  April  1831,  which, 
upon  being  accepted  by  Congress,  forms  a  contract,  prevents  the 
state  of  Pennsylvania  from  ever  adopting  "  any  change,  altera- 
tion, or  amendment.,  that  will  in  any  wise  defeat  or  affect  the  true 
intent  or  meaning  of  that  Act."  The  Act  of  the  13th  June  1836, 
requiring  carriages  carrying  the  United  States  Mail  to  pay  half 
toll,  certainly  materially  affects  the  true  intent  and  meaning  of 
the  Act  of  1831,  if  the  above  be  the  true  construction  of  that  Act. 

Flenniken  and  M'Candless,  for  plaintiff  in  error,  referred  to  the 
Act  of  Assembly  of  4th  April  1831,  Pam.  Laws  419  ;  Act  of  Con- 
gress of  3d  June  1832;  Act  of  Assembly  of  1st  April  1835,  Pam. 
Laws  101 ;  Act  of  Assembly  of  13th  June  1836,  Pam.  Laws  534; 
Act  of  Assembly  of  28th  March  1840,  Pam.  Laws  207.  There  are 
many  reasons  why  a  corporation  such  as  a  turnpike  company 
should  be  limited  to  the  single  remedy  of  collecting  tolls  through 
the  medium  of  a  toll-gate ;  but  there  can  be  no  presumption  that 
the  state  designed  to  limit  her  own  officer  to  that  single  remedy. 
Nor  can  it  be  supposed  that  the  state  would  be  justified  in  arrest- 
ing the  United  States  Mail,  and  detaining  it  for  the  payment  of 
tolls ;  which  would  be  in  violation  of  a  positive  Act  of  Congress. 
If,  then,  the  Statute  gives  the  right  to  receive  toll,  without  a 
remedy  for  its  collection,  the  common  law  will  remedy  the  defect, 
and  furnish  a  form  of  action  to  enforce  the  right.  5  Mass.  514 ; 
10  Johns.  389.  Remedies  are  often  concurrent :  as  if  the  Statute 
provided  a  penalty  for  an  injury  done  to  a  turnpike-gate,  it 
would  thereby  take  away  the  common  law  action  of  trespass ; 
and  although  the  right  of  distress  exists,  the  party  may  resort  to 
the  action  of  debt.  15  Johns.  220;  6  Price  131 ;  15  Wend.  267; 
2  Burr.  803;  1  Lord  Raym.  682;  1  BlacTtf.  261;  4  Halst.  387; 
Addison  314. 

The  action  is  rightly  brought  in  the  name  of  the  commissioner; 
the  Act  of  Assembly  authorizes  him  to  receive  and  disburse  the 
money.  No  part  of  it  goes  into  the  state  treasury,  and  the  state 
is,  therefore,  not  interested  in  the  fund  claimed,  further  than  that 
it  shall  be  received  by  her  officer,  and  disbursed  by  him  in  the 
repairs  of  the  road.  An  action  would  not  therefore  lie  in  the 
name  of  the  commonwealth. 

The  principal  point  in  the  cause  was  not  argued  by  the  plaintiff 
in  error,  in  consequence  of  an  intimation  from  the  court  that  it 
was  their  purpose  to  reverse  the  judgment  on  that  point,  so  that 
the  cause  might  be  put  in  a  shape  for  revision  by  the  Supreme 
Court  of  the  United  States. 

Howell  and  Loomis,  for  defendant  in  error.      By  the  Act  of 
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Assembly  of  4th  April  1831,  tolls  were  not  payable  until  the  gates 
and  toll-houses  should  be  erected,  and  these  are  prescribed  by  the 
Act  as  the  remedy  by  which  the  payment  is  to  be  enforced ;  and 
by  the  Act  of  21st  March  1806,  where  a  specific  remedy  is  given, 
none  other  shall  be  pursued.  Stroud's  Purd.  51 ;  9  Watts  63 ;  6 
Mass.  44;  16  Mass.  70;  5  Mass.  515.  If,  then,  the  plaintiff  treats 
the  defendant  as  a  common  carrier  upon  the  road,  and  deriving 
no  immunity  from  the  fact  of  his  having  in  charge  the  mails  of  the 
United  States,  why  should  he  be  permitted  to  adopt  a  remedy 
which  would  be  denied  to  any  other  individual  or  corporation 
under  like  circumstances.  It  is  argued,  that  the  remedy  given  by 
the  Act  could  not  be  resorted  to,  because  the  coach  carried  the 
property  of  the  United  States.  If  this  argument  be  sound,  it  cuts 
the  plaintiff's  cause  of  action  by  the  root.  He  cannot  strip  the  de- 
fendant of  the  character  which  his  contract  with  the  United  States 
gives  him,  for  the  purpose  of  sustaining  his  claim  against  him,  and 
then  treat  him  as  having  that  character,  for  the  purpose  of  enforc- 
ing that  claim  by  a  peculiar  remedy  at  law.  It  is  expressly  set- 
tled in  Pennsylvania,  that  where  there  is  authority  to  erect  gates 
upon  a  turnpike  for  the  purpose  of  enforcing  the  payment  of  toll, 
no  other  remedy  can  be  resorted  to.  2  Penn.  Rep.  461. 

Why  should  this  action  be  maintained  by  the  commissioner  ? 
He  is  but  an  officer  of  the  commonwealth,  appointed  by  autho- 
rity of  law,  and  without  any  personal  interest  in  the  fund.  The 
state  treasurer  could  not  maintain  an  action  otherwise  than  in  the 
name  of  the  commonwealth,  to  recover  a  sum  of  money  directed 
by  an  Act  of  Assembly  to  be  paid  to  him  as  such :  it  does  not 
follow,  therefore,  because  the  money  was  payable  to  the  com- 
missioner, and  he  is  directed  to  disburse  it,  that  he  can  maintain 
an  action  in  his  name  for  its  recovery. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  question  has  been  raised  in  the  present  case, 
whether  the  Act  of  Assembly  of  this  state,  passed  on  the  13th  of 
June  1836,  requiring  wagons,  &c.,  carrying  the  United  States 
mail,  with  passengers  or  goods,  on  the  Cumberland  road,  to  pay 
half  toll,  was  not  a  violation  of  the  compact  previously  made  be- 
tween the  United  States  and  this  state,  by  virtue  of  the  Act  of 
Assembly  passed  on  the  4th  of  April  1831,  and  the  Act  of  Con- 
gress of  the  3d  of  June  1832.  The  court  below  held  that  it  was, 
and  decided  on  that  account,  in  addition  to  another  ground  taken, 
that  the  plaintiff  could  not  recover.  If  we  should  now  affirm  the 
judgment  of  the  court  below,  there  would  be  no  power  to  remove 
the  cause  to  the  Supreme  Court  of  the  United  States  for  decision 
— a  power  which  we  think  ought  to  be  provided,  considering  that 
the  question  is  how  far  a  law  of  this  state  is  in  conflict  with  the 
Constitution  of  the  United  States,  or  an  Act  of  Congress,  and 
that  it  is  one  of  considerable  importance  to  the  government  of  the 
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United  States  and  to  the  states  of  Pennsylvania,  Maryland,  and 
Virginia.  For  this  reason,  we  deem  it  our  duty  to  reverse  this 
judgment,  without  expressing  an  opinion  on  the  point,  further  than 
to  direct  a  venire  facias  de  novo,  in  order  that  the  cause  may  be 
put  in  such  a  shape  as  that  a  writ  of  error  may  be  taken  from  our 
future  judgment  to  the  Supreme  Court  of  the  United  States.  This 
can  only  be  done  by  the  court  below  charging  the  jury,  on  an- 
other trial,  in  favour  of  the  plaintiff,  and  this  court  affirming  that 
judgment. 

Independently  of  this  point,  the  defendant  contends  that  this 
action  can  not  be  maintained,  because  another  remedy  is  given  by 
the  Acts  of  Assembly,  which  ought  to  have  been  pursued ;  and 
the  suit  cannot  be  brought  in  the  name  of  the  plaintiff,  and  there 
was  no  assumpsit  to  pay. 

Had  there  been  another  remedy  for  the  tolls,  provided  by  the 
Acts  of  Assembly,  the  case  of  The  Turnpike  Company  v.  Brown, 
(2  P.  R.  462),  might  perhaps  have  ruled  the  present  case.  The 
question,  however,  does  not  arise  under  the  Act  of  1831,  but  un- 
der the  Act  of  1836;  and  this  latter  Act  provides  no  remedy,  in 
express  terms,  for  the  collection  of  these  tolls.  It  is  argued  as  if 
the  remedy  provided  by  the  Act  of  1831  were  necessarily  incor- 
porated into  the  Act  of  1836 :  but  we  are  by  no  means  satisfied 
that  it  is.  No  toll  was  levied  on  the  mail-wagons  by  the  Act  of 
1831 :  it  was  by  the  Act  of  1836  these  were  first  levied.  Is  it 
reasonable  to  infer,  although  the  legislature  have  not  said  so,  that 
they  intended,  when  they  passed  the  Act  of  1836,  that  these  tolls 
on  the  mail-stages  should  be  enforced  by  stopping  the  mail-stages 
at  the  toll-gates,  in  case  the  right  of  the  state  to  levy  this  toll 
should  be  contested  ?  We  think  not :  and  the  reason  which  ope- 
rates upon  us  is,  that  knowingly  and  wilfully  to  obstruct  the  pas- 
sage of  the  mail,  is  an  offence  made  penal  by  Act  of  Congress. 
The  State  of  Pennsylvania,  in  levying  a  disputable  toll,  would 
hardly  authorize  a  proceeding  which  might  bring  its  toll-gatherers 
within  the  penalty  of  an  Act  of  Congress,  when  there  was  no  ne- 
cessity for  so  doing,  as  the  tolls  could  be  recovered  by  suit,  and 
when,  if  the  Act  of  Assembly  were  unconstitutional,  it  would  fur- 
nish no  defence  to  the  toll-gatherers  for  obstructing  the  mails  un- 
der it.  It  was  the  wisest  and  most  prudent  course  for  the  legis- 
lature to  take,  to  impose  the  toll,  and  let  it  be  collected  by  an  ac- 
tion at  law,  in  which  the  rights  of  all  could  be  examined  in  a  civil 
proceeding,  without  prejudice,  and  without  inconvenience  to  those 
who  had  no  interest  in  the  matter.  We,  therefore,  think  the  rem- 
edy to  collect  the  tolls  by  stopping  the  wagons  containing  the  mails, 
is  not  to  be  considered  as  introduced  into  the  Act  of  1836,  and 
that  the  action  lies  on  the  settled  principle,  that  where  a  sum  of 
money  is  directed  by  statute  to  be  paid,  and  no  remedy  is  provi- 
ded, action  lies  at  common  law  to  recover  it. 

It  is  further  said  that  the  suit  does  not  lie,  because  it  is  brought 
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in  the  name  of  the  commissioner,  and  he  is  not  authorized  to  sue. 
It  is  not  pretended  that  it  could  be  brought  in  the  name  of  the 
toll-gatherers,  as  they  are  confined  to  the  receipt  of  toll  at  the 
gates.  The  person  to  sue  must  naturally  and  properly  be  the  offi- 
cer or  commissioner  who  is  at  the  head  of  this  public  trust  and 
whose  duty  it  is  to  receive  the  tolls  and  apply  them  to  the  uses 
for  which  they  are  received.  It  cannot  be  the  commonwealth  that 
is  to  sue ;  for  the  money  is  not  to  go  into  the  state  treasury :  it  is 
to  be  employed  only  for  certain  specific  purposes,  connected  with 
the  duty  of  the  commissioner.  By  the  Act  of  1831,  the  commis- 
sioners (who  are  now  reduced  to  one)  were  to  build  toll-houses 
and  erect  gates,  and  appoint  the  toll-gatherers.  By  section  2  they 
were  authorized  to  commute  the  tolls  by  taking  an  annual  sum  in 
lieu  thereof.  By  section  3  the  toll-gatherers  were  to  settle  with 
the  commissioners,  and  pay  over  to  them,  on  demand,  the  amount 
of  tolls  collected,  and  the  commissioners  were  to  account  in  the 
Court  of  Quarter  Sessions.  By  section  4  the  amount  of  tolls, 
after  deducting  expenses  and  charges,  was  to  be  applied,  under 
the  direction  of  the  commissioners,  to  the  repairs  and  preservation 
of  the  road.  By  section  9  suits  for  penalties  may  be  in  the  names 
of  the  commissioners,  without  naming  them  as  individuals  ;  and  by 
section  2  of  the  Act  of  13th  of  June  1836,  the  commissioners  may 
sue  for  the  penalties  there  imposed. 

It  thus  appears  that  the  commissioner  is  the  commonwealth's 
directing,  as  well  as  fiscal  agent,  in  relation  to  this  road,  with 
large  powers  and  authorities  for  its  care  and  management,  and 
with  the  trust  of  disbursing  the  tolls  receivable.  He  stands,  as 
it  were,  in  lieu  of  a  corporation — one  sole  manager,  doing  what, 
in  ordinary  corporations,  is  done  by  a  board  of  managers.  The 
precedent  cited,  Pigott  v.  Thomson,  (3  Bos.  fy  Pull.  147),  illus- 
trates this  point.  The  corporation  in  that  case  was  head  —  the 
treasurer  subordinate:  the  treasurer,  therefore,  could  not  sue 
without  express  authority  from  the  statute.  Not  so  here.  The 
office  of  commissioner  concentrates  in  itself  all  the  usual  powers 
of  managers  and  treasurer,  and,  therefore,  he  may,  on  principles 
of  analogy  and  convenience,  maintain  the  suit.  The  mere  cir- 
cumstance of  trustees  being  the  persons  to  whom  money  is  direct- 
ed to  be  paid,  has,  in  some  instances,  been  held  sufficient  to  ena- 
ble them  to  sue  for  it.  See  Comfort  v.  Leland,  (3  Whart.  84), 
where  the  cases  are  collected  and  compared  by  Mr  Justice  Ken- 
nedy. 

It  is  alleged  there  was  no  assumpsit  to  pay,  but  on  the  contrary 
the  defendant  positively  refused  to  pay.  Acts  speak  louder  than 
words.  He  who  uses  the  road  and  passes  the  gates,  (with  no  view 
to  evade  or  defraud)  assumes  to  pay  the  legal  tolls,  though  he 
might  declare  a  thousand  times  he  would  not  pay  them.  The  de- 
fendant's declarations  amount  only  to  a  claim  of  his  right  to  go 
free,  so  that  he  might  not  be  bound  beyond  his  legal  liability.  So 
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far  he  has  the  benefit  of  them ;  but  farther  than  that  the  argu- 
ment is  without  foundation. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Hitchcock  against  Long. 

A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  Court  of 
Common  Pleas,  in  pursuance  of  the  Act  of  1810,  is  such  a  judgment  of  that 
court  as  an  attachment  may  issue  upon,  under  the  provisions  of  the  Act  of  16th 
June  1836. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

Hitchcock,  Zimmerly  &  Co.  obtained  a  judgment  against  Titus 
Long,  before  a  justice  of  the  peace,  a  transcript  of  which  they  filed 
in  the  Common  Pleas,  after  having  a  return  of  "  nulla  bona"  upon 
an  execution  issued  by  the  justice ;  upon  which  they  issued  pro- 
cess in  the  nature  of  an  attachment  out  of  court  in  pursuance  of 
the  provisions  of  the  Act  of  16th  June  1836.  E.  M.  Cook,  who 
had  been  served  with  the  process,  as  garnishee,  moved  the  court 
to  quash  the  proceeding,  on  the  ground  that  a  transcript  was  not 
such  a  judgment  as  authorized  the  plaintiff  to  issue  an  attach- 
ment ;  and  the  court  below,  being  of  that  opinion,  made  the  rule 
absolute. 

Galbreath,  for  plaintiff  in  error,  argued  that  a  transcript,  filed 
under  the  Act  of  1810,  was  a  judgment  of  the  court  for  every  pur- 
pose of  collection,  and  cited  8  Serg.  4*  Rawle  479 ;  3  Watts  381. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  plaintiff,  in  every  judgment  which  shall  be 
obtained  in  any  court  of  this  commonwealth  for  the  recovery  of 
money,  may  have  execution  thereof,  subject  to  certain  restrictions 
and  qualifications,  against  the  person  and  estate  of  the  defendant, 
in  the  following  order,  to  wit :  1 .  Upon  the  personal  estate  of 
the  defendant.  2.  Upon  the  real  estate.  And,  3d,  if  he  has 
neither  personal  nor  real  estate  liable  to  execution,  then  upon  the 
person  of  the  defendant.  Act  16th  of  June  1836,  19th  section. 
The  manner  of  proceeding  to  levy  stocks,  deposits,  and  debts  due 
to  the  defendant,  is  prescribed  in  subsequent  sections  of  the  same 
Act ;  and,  in  the  latter  case,  it  is  by  an  attachment  and  levy,  in 
satisfaction  of  the  judgment,  in  the  manner  allowed  in  the  case  of 
ii.— 22  P 
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foreign  attachment.  And  this  proceeding  was  adopted  here ;  but  it 
has  been  quashed  by  the  court,  on  the  ground  that  a  transcript  from 
a  justice  of  the  peace  is  not  embraced  in  the  Act.  The  Act  compre- 
hends every  judgment  which  shall  be  obtained  in  any  court  in  the 
commonwealth.  Is,  then,  a  transcript  filed,  a  judgment  of  the  court 
in  which  it  is  filed?  and  has  an  execution  properly  issued,  every 
incident  of  an  execution  on  any  other  judgment?  And  this  de- 
pends on  the  10th  section  of  the  Act  of  20th  of  March  1810,  which 
provides  that  the  prothonotaries  of  the  respective  counties  shall 
enter  on  the  dockets,  transcripts  of  judgments  obtained  before 
justices  of  the  peace  of  the  proper  counties,  &c.,  which  judg- 
ments, from  the  time  of  such  entries,  &c.,  shall  bind  the  real 
estate  of  the  defendant.  It  also  provides,  that  no  fieri  facias 
shall  be  issued,  &c.,  until  a  certificate  shall  be  first  produced  to 
him  from  the  justice  before  whom  the  original  judgment  was 
entered,  stating  therein,  that  an  execution  had  issued,  &c.,  and  a 
return  thereon,  that  no  goods  could  be  found  sufficient  to  satisfy 
the  demand.  To  say  that  a  transcript  filed  in  pursuance  of  this 
Act  was  not  a  judgment,  would  be  a  narrow  and  inconvenient 
construction.  If  not  a  judgment,  the  plaintiff,  after  payment  of 
the  debt,  could  not  be  compelled  to  enter  satisfaction,  as  the  Act 
regulating  the  entry  of  satisfaction  extends  to  judgments  only. 
And  for  the  same  reason,  the  plaintiff  would  not  be  bound  to 
issue  a  scire  facias  to  continue  the  lien ;  and  of  course,  the  lien 
created  by  the  Act  on  the  real  estate  of  the  debtor,  would  be  inde- 
finite in  point  of  time.  Seeing  that  these  difficulties  may  arise,  it 
behoves  the  court  to  give  the  Act  a  liberal  construction ;  and  we 
certainly  do  no  violence  to  the  spirit,  and  but  little  even  to  the 
letter  of  the  Act,  to  decide  that  the  legislature  regarded  it  as  the 
judgment  of  the  court  in  which  it  was  entered,  and  that  after  the 
return  of  nulla  bona,  the  plaintiff  may  proceed  to  enforce  pay- 
ment in  the  same  manner  as  on  any  other  judgment.  The  Act 
directs  the  prothonotary  to  enter  transcripts  of  judgments,  and 
also  speaks  of  the  judgment  before  the  justice  as  the  original 
judgment,  thereby  implying  that  the  transcript,  when  entered, 
was  a  judgment.  But  it  is  said  that,  although  a  judgment,  it  is  a 
judgment  only  for  the  special  purpose  of  giving  the  plaintiff  a 
lien  on  the  defendant's  real  property;  and  that  the  execution  must 
be  restrained  to  a  seizure  and  sale  of  the  real  estate.  Chief  Jus- 
tice Tilghman,  in  Scott  v.  Ramsay,  (1  Binn.  221),  gives  the  reason 
of  the  Act  of  1794,  from  which  the  Act  of  1810  is  taken.  He 
says,  that  in  the  Act  passed,  by  which  the  jurisdiction  of  justices 
of  the  peace  was  extended  to  twenty  pounds,  the  judgments  of  the 
justices,  when  recorded,  were  to  have  the  same  effect  as  judgments 
obtained  in  the  Court  of  Common  Pleas.  This  was  passed  to 
remedy  a  supposed  defect  in  the  Act  of  1745,  in  not  permitting 
the  plaintiff*  to  obtain  a  lien  on  the  lands  of  the  defendant  by 
filing  the  transcript,  until  he  had  proceeded  against  the  goods. 
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By  the  Act,  as  it  now  stands,  he  files  the  transcript  immediately, 
which  has  all  the  effect  of  a  judgment,  in  the  Court  of  Common 
Pleas,  except  that  he  is  restrained  from  issuing  an  execution  upon 
it,  until  there  has  been  a  return  of  nulla  bona  before  the  justice. 
But  after  certificate  filed,  according  to  the  fair  interpretation  of 
the  Act,  the  party  is  at  liberty  to  issue  a  fieri  facias,  in  common 
form,  commanding  the  sheriff  to  levy  on  the  goods  and  chattels, 
lands  and  tenements  of  the  debtor,  without  any  special  restriction. 
And  this  we  apprehend  has  been  the  practice,  and  it  is  certainly- 
founded  on  convenience.  Why  is  it,  that  the  plaintiff  is  prohi- 
bited from  issuing  a.  fieri  facias  in  court,  until  a  return  of  nulla 
bona  ?  It  is  to  save  costs  to  the  defendant ;  but  if  the  defendant 
has  no  goods  at  the  time,  or  will  not  turn  them  out  to  the  consta- 
ble, it  is  unreasonable  that  he  should  complain  of  the  levy  of  the 
sheriff  on  the  fieri  facias.  Why  should  not  the  sheriff  be  permitted 
to  levy  on  the  goods  found  in  his  bailiwick,  and  why  may  not  the 
plaintiff  insist  on  this,  when  he  can  by  this  means  obtain  imme- 
diate satisfaction  for  his  debt,  without  the  delay  which  frequently 
attends  the  collection  of  money  out  of  real  estate  ?  Besides,  may 
not  the  defendant  insist  on  the  sale  of  his  personal  property, 
which  under  the  Act  is  to  be  first  taken,  so  as  to  avoid  the  sacri- 
fice of  his  real  property  ?  and  where  there  are  goods  in  another 
county,  they  can  be  reached  only  by  a  testatum.  It  may  happen, 
that  the  defendant  may  have  concealed  his  goods,  or  he  may  have 
acquired  personal  property  by  gift,  bequest,  or  in  some  other 
mode,  after  the  constable's  return.  This  is  liable  to  execution  in 
satisfaction  of  the  debt,  and  the  most  convenient  mode  surely  is, 
by  taking  it  on  the  execution  issued  from  the  Court  of  Common 
Pleas.  Surely,  you  are  not  bound,  unless  there  is  something  in 
the  Act  which  absolutely  requires  it,  to  stop  the  proceedings  on 
the  execution  in  court,  to  issue  another  execution  before  the 
justice.  This,  within  my  knowledge,  never  has  been  done.  The 
proceeding,  directed  in  the  Act  of  the  16th  of  June,  is  in  the 
nature  of  an  execution,  to  obtain  satisfaction  of  the  debt,  and  the 
words  are  sufficiently  comprehensive  to  embrace  it,  so  that  it  falls 
within  its  reason  and  spirit. 

Order  quashing   the    proceedings    reversed,  aud  procedendo 
awarded. 
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Whitehead  against  Bank  of  Pittsburgh. 

After  the  dissolution  of  a  partnership,  one  of  the  partners  cannot  bind  the  others 
by  using  the  name  of  the  firm ;  but  if  by  the  agreement  and  terms  of  the  disso- 
lution, it  be  provided,  that  the  firm  name  shall  be  used  in  winding  up  the  busi- 
ness, and  for  the  renewal  of  any  notes  given  in  banks,  then  all  the  partners  will 
be  bound  by  the  use  of  it  in  a  transaction  connected  with  their  business. 

In  an  action  against  partners,  upon  a  note  signed  with  the  name  of  the  firm 
after  it  was  dissolved,  the  one  who  signed  being  willing  to  testify,  and  having 
been  first  released  by  the  plaintiff  from  any  other  action  on  the  note,  is  a  compe- 
tent witness. 

ERROR  to  the  District  Court  of  Allegheny  county. 

The  Bank  of  Pittsburgh  against  Thomas  T.  Whitehead,  Charles 
Ihmseri,  Christian  Ihmsen,  and  William  Philips.  This  cause  was 
tried  before  Dallas,  President ;  it  was  an  action  brought  by  the 
Bank  of  Pittsburgh  against  the  present  plaintiffs  in  error,  on  a 
promissory  note  executed  by  Thomas  T.  Whitehead  after  the  dis- 
solution of  the  firm,  but  for  the  purpose  of  meeting,  as  was  alleged, 
engagements  of  said  firm. 

In  the  progress  of  the  trial,  Thomas  T.  Whitehead  was  offered 
and  received  as  a  witness  on  the  part  of  the  bank,  after  a  release 
to  him. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

The  errors  assigned  were : 

1.  That  the  court  erred  in  their  instruction  to  the  jury,  as  to 
the  authority  of  Whitehead  to  bind  the  members  of  the  firm  by  a 
note  made  after  the  dissolution. 

2.  In  admitting  Whitehead,  one  of  the  defendants,  as  a  witness 
for  the  plaintiff. 

Biddle,  for  plaintiff  in  error.  The  question  is,  can  a  new  cause 
of  action,  not  existing  during  the  partnership,  be  originated  by 
one  of  the  partners  after  the  dissolution  ?  The  opinion  in  Desauque's 
Case  (5  Whart.  530),  is  merely  on  the  extent  of  the  implied 
power  of  the  partners  after  dissolution.  But  here  the  case  turns 
upon  the  construction  of  the  express  power  given  by  the  terms 
of  the  dissolution  and  advertisement  of  1838.  The  new  firm,  on 
which  the  power  was  then  conferred,  embraced  Christian  Ihmsen, 
a  careful  man,  and  the  only  solid  one ;  but  before  the  original  note 
issued,  Christian  Ihmsen  had  disappeared  from  the  firm  in  conse- 
quence of  the  agreement  of  the  1st  of  January  1839.  These 
articles  restrict  the  powers  to  "  renewals  of  any  notes  given  in 
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banks  by  the  late  firm  of  Whitehead,  Ihmsens  &  Philips."  It  is 
not  pretended  this  note  was  one  of  that  description.  The  evidence 
showed  that  the  bank  knew  of  the  withdrawal  of  Ihmsen.  Grant 
for  the  argument  that  one  partner  might  act  cinder  the  power 
contained  in  the  agreement,  yet  was  not  that  power  revoked  by 
the  change  ?  But  there  is  no  such  power  in  the  dissolution  as  jus- 
tifies one  of  the  partners  in  originating  a  new  cause  of  action.  It 
is  clearly  settled  that  continuing  partners  have  not  such  power, 
though  authorized  to  settle  partnership  affairs.  Chit,  on  Con.  210; 
Chit,  on  Bills  61 ;  3  Kent  Com.  62 ;  1  Hen.  Blac.  155 ;  17  Serg.  $ 
Rawle  129;  1  Penn.  Rep.  138;  1  Peters  373;  2  Johns.  303;  6 
Johns.  237;  4  Johns.  224;  3  Vern.  88;  1  M'Cord  16. 

Whitehead  was  not  a  competent  witness :  he  was  interested  in 
associating  other  defendants  in  his  liability,  that  he  might  thus  be 
relieved  from  a  part  of  his  responsibility.  3  Serg.  4*  Rawle  406 ; 
3  Cow.  Phil.  Ev.  1521  ;  Dudley  119. 

Dunlop,  for  defendant  in  error,  argued  that  the  principle  con- 
tended for  by  the  plaintiff  below  was  clearly  settled  by  the  case 
in  5  Whart.  530.  If  a  partner  after  dissolution  may  borrow  mo- 
ney and  apply  it  fairly  to  the  liability  of  the  firm,  as  is  held  in 
that  case,  it  is  difficult  to  perceive  any  principle  that  forbids  his 
giving  a  promissory  note  in  the  name  of  the  firm  for  it.  In  this 
case  the  note  was  fairly  given,  and  the  proceeds  properly  applied. 

There  is  no  point  of  view  in  which  Whitehead  was  interested, 
after  he  was  released  by  the  plaintiff  from  any  other  action  than 
this.  There  could  have  been  no  recovery  against  him  alone,  and 
his  testimony  went  to  charge  him  with  a  liability  to  pay  at  least 
one-third  of  the  debt. 

The  opinion  of  the  Court  was  delivered  by 
HUSTON,  J. — The  Pittsburgh  Bank  was  the  plaintiff,  and  sued 
upon  the  following  note. 

"  Pittsburgh,  llth  May  1839. 
$600. 

"  Sixty  days  after  date  we  promise  to  pay  to  the  order  of 
R.  C.  Greer,  six  hundred  dollars,  without  defalcation,  for  value 
received. 

"  WHITEHEAD,  IHMSENS  &  PHILIPS. 
Endorsed, 
«  R.  C.  GREEK, 
WHITEHEAD,  SPROUL  &  Co." 

1.  It  was  admitted  that  the  above  note  was  written  by  Thomas 
T.  Whitehead,  formerly  of  the  firm  of  Whitehead,  Ihmsens  & 
Philips. 

2.  It  was  admitted  that  prior  to  the  date  of  the  note  there  had 
been  a  firm  of  Whitehead,  Ihmsens  and  Philips,  composed  of  the 
defendants  in  this  suit. 

n.  —  P* 
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3.  It  was  admitted  that  the  endorsement  Whitehead,  Sproul  & 
Co.,  and  the  signature  Whitehead,  Ihmsens  &  Philips,  were  writ- 
ten by  Thomas  T.  Whitehead. 

The  defence  was,  that  on  the  13th  December,  before  the  date  of 
the  note,  the  firm  of  Whitehead,  Ihmsens  &  Philips  was  dissolved, 
and  that  this  was  known  to  the  cashier,  and  at  least  some  of  the 
directors  of  the  bank.  There  was  a  good  deal  of  testimony,  and 
some  exception  to  evidence,  but  as  the  court  intimated  that  the 
jury  should  take  it  there  was  actual  notice,  and  the  cause  was 
argued  on  other  grounds,  I  omit  this  part  of  the  case. 

Notice  of  the  dissolution  was  published  13th  December  1838, 
in  the  "  Advocate,"  a  daily  paper  in  Pittsburgh,  taken  at  the  bank, 
and  other  evidence  of  their  knowledge.  The  notice  was  as  fol- 
lows: 

"  Notice. — The  partnership  heretofore  existing  between  the  sub- 
scribers in  the  manufacturing  of  flint  and  black  glass,  was  dis- 
solved on  the  16th  of  October,  by  limitation,  and  the  retiring  of 
William  Philips.  The  business  will  be  closed  by  the  remaining 
partners,  for  which  purpose  the  name  of  the  firm  will  be  continued." 
"December  13th  1838. 

Signed,  "  THOMAS  T.  WHITEHEAD, 

CHRISTIAN  IHMSEN, 
CHARLES  IHMSEN, 
WILLIAM  PHILIPS." 

The  cause  depended  much  in  the  Common  Pleas,  and  was  ar- 
gued here  on  the  effect  of  the  last  part  of  this  notice  of  dissolution. 
It  was  contended  for  the  defendant,  Christian  Ihmsen,  who  alone 
resisted  the  plaintiff's  recovery,  that  the  closing  clause,  "  for  which 
purpose  the  name  of  the  firm  is  continued,"  had  no  operation,  and 
gave  no  authority,  more  than  the  remaining  partners  would  have 
had,  if  those  words  had  not  been  inserted.  It  will  be  proper, 
however,  to  notice  some  occurrences  posterior  to  13th  December 
1838. 

Henry  Sproul  at  some  time  came  into  the  firm,  either  at  the 
time  or  after  Mr  Philips  retired.  On  1st  January  1839,  Christian 
Ihmsen  sold  his  interest  in  the  concern  to  Thomas  T.  Whitehead 
and  Henry  Sproul.  The  articles  of  sale  are  long  and  specific. 
The  purchasers  were  to  give  their  notes  or  bonds  for  above 
$18,000.  This  seems  to  be  increased  or  diminished  as  a  final  set- 
tlement of  the  affairs  of  the  late  firm  of  Whitehead,  Ihmsens  & 
Philips  should  turn  out.  The  new  firm  of  Whitehead,  Sproul  & 
Co.  to  pay  all  debts,  including  those  to  Mr  Philips  for  his  share. 

The  clause  relied  on  by  both  parties  followed. 

"  It  is  agreed  by  the  parties  to  these  presents,  that  the  name  of 
the  firm,  Whitehead,  Ihmsens  &  Philips,  is  to  be  used  for  the  re- 
newal of  any  notes  given  in  bank  by  the  late  firm  of  Whitehead, 
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Ihmsens  and  Philips.  And  it  is  also  understood  that  Frederick 
Lorentz  will  continue  his  endorsements  on  the  notes  of  Whitehead, 
Ihmsens  &  Philips,  to  the  amount  that  he  is  now  on,  subject  to  the 
reductions  required  by  the  banks,  and  that  he  will  endorse  drafts 
drawn  by  Whitehead,  Sproul  &  Co.  in  his  favour,  to  meet  any 
reductions  in  the  notes  aforesaid  of  Whitehead,  Ihmsens  &  Philips ; 
and  that  the  agreement  of  said  Lorentz  will  be  procured  so  to  do, 
before  the  taking  effect  of  these  premises." 

Christian  Ihmsen  left  the  city  without  speaking  to  Ixwentz,  and 
Lorentz  as  I  understand  it,  refused  to  endorse  ever  after. 

It  has  been  strongly  contended,  that  by  the  clause  of  the  agree- 
ment last  cited,  Whitehead  and  Sproul  (for  they  and  Christian 
Ihmsen  are  the  only  parties  to  this  agreement)  are  expressly  lim- 
ited in  the  use  of  the  name  of  Whitehead,  Ihmsens  and  Philips,  to 
the  renewal  of  notes  given  by  that  firm,  and  in  some  bank  or 
banks.  Admit  that  this  last  agreement  would  limit  the  use  of 
this  name  to  that  purpose  alone.  The  agreement  assumes  that 
the  remaining  partners,  of  whom  Christian  Ihmsen  until  this  last 
agreement  was  one,  had  power  to  use  the  name  of  the  old  firm. 
How  did  they  obtain  that  power  ?  By  agreement  when  Mr  Phil- 
ips retired.  What  was  the  evidence  that  they  had  such  author- 
ity '?  The  published  terms  of  the  dissolution.  That  publication 
gave  the  authority  in  more  general  terms.  "  The  business  will 
be  closed  by  the  remaining  partners,  for  which  purpose  the  name 
of  the  firm  will  be  continued."  Now  Mr  Philips  thought,  and 
Charles  Ihmsen  thought,  and  they  think  yet,  as  it  seems,  that 
the  remaining  partners  had  a  right  to  use  the  name  of  the  old 
firm  for  the  purpose  of  closing  the  concern.  The  business  of 
a  court  and  jury  is  to  ascertain  the  meaning  and  intention  of  the 
parties  in  making  an  agreement,  and  to  carry  that  into  effect,  if  it 
is  consistent  with  law.  I  know  of  no  better  mode  of  ascertaining 
this  meaning,  than  is  shown  if  all  parties  acted  on  a  particular 
meaning.  Some  observations  from  respectable  sources,  where 
the  parties  acted  on  a  mistake  of  the  quantity  of  estate  given  by 
certain  words,  which  words,  in  law,  have  acquired  a  fixed  and 
certain  meaning,  are  not,  in  my  opinion,  applicable  to  agreements 
relating  to  the  ordinary  business  of  life,  where  no  words  of  legal 
technical  force  are  used.  Christian  Ihmsen  himself  understood 
that  the  remaining  partners  had  power  to  use  the  name  of  the  old 
firm,  or  it  was  absurd  to  make  any  agreement  about  the  use  of  it. 
His  counsel  says,  by  this  contract  he  limited  Whitehead  and 
Sproul  in  the  use  of  it ;  but  what  did  the  bank  know  of  this  agree- 
ment of  the  1st  of  January  1839?  There  was  evidence  sufficient 
to  justify  the  court  in,  to  a  degree,  assuming  that  the  bank's  offi- 
cers knew  of  the  dissolution,  and  saw  and  read  the  advertisement : 
but  nothing  to  induce  even  a  suspicion  that  any  one  of  them  ever 
saw  the  agreement  of  sale  of  Ihmsen  to  Whitehead  and  Sproul. 
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The  bank,  then,  had  a  right  to  understand  the  notice  of  dissolu- 
tion as  its  words  purport,  and  as  the  parties  to  it  understood  it. 
No  new  arrangement  between  the  remaining  partners,  of  which 
the  bank  had  no  knowledge,  could  affect  it.  I  have  looked  in  vain 
for  any  evidence  that  any  officer  of  the  bank  ever  saw  this  agree- 
ment of  the  1st  of  January  1839,  or  had  any  notice  that  it  in  any 
way  affected  the  terms  of  the  dissolution  of  the  first  partnership. 

It  was,  however,  said,  and  many  authorities  cited  to  prove,  that 
after  the  dissolution  of  a  partnership,  no  one  of  the  partners  can 
use  the  partnership  name  so  as  to  affect  the  other  partners.  This, 
as  a  general  rule  was  not  denied.  I  do  not  contest  it.  The  cases 
cited,  however,  do  not  exclude  the  possibility  of  it,  if  done  by  the 
agreement  of  the  retiring  partners.  While  in  partnership,  each 
can  use  the  name  of  the  firm.  After  acting  together,  and  after 
experience  of  each  other's  honesty  and  capacity  for  business,  it  is 
usual  to  select  one  or  more  to  settle  the  business ;  and  as  much 
business  is  done  on  credit,  and  it  is  often  not  possible  to  collect, 
and,  of  course,  to  pay,  it  is  not  strange  that  he  who  is  to  settle 
the  affairs  should  have  given  to  him  the  authority  to  use  the  name 
of  the  firm,  where  inconvenience  and  loss  to  all  concerned  would 
occur,  if  no  such  authority  were  given.  If  given,  no  more  risk 
is  run  than  before  dissolution ;  but  if  the  risk  is  increased  by  giv- 
ing this  power  to  him,  or  to  them  who  are  to  settle  the  affairs  of 
the  company,  let  them  refuse  to  give  it — not  give  it  in  the  plainest 
terms,  and  then  refuse  to  be  bound  by  it.  No  case  was  cited,  and 
it  is  believed  none  can  be,  which  says  such  authority  may  not  be 
given ;  or  that  if  given  the  firm  are  not  bound  by  what  is  done  in 
pursuance  of  it.  I  have  found  one  case,  which  is  as  follows.  A 
firm,  on  dissolution,  gave  one  partner  power  to  use  the  name  of 
the  firm  in  prosecuting  all  suits,  brought  or  to  be  brought.  This 
partner  signed  the  name  of  the  firm  to  a  note  for  the  sixpences 
under  the  Lord's  Act,  (I  state  the  case  as  I  find  it,  though  I  do 
not  know  what  Act  or  what  sixpences),  which  was  necessary  in 
prosecuting  the  suit,  and  it  was  held  the  partners  were  all  bound. 
Burton  v.  Isset,  (5  Barn,  fy  Aid.  207).  This  case  goes  farther  than 
was  done  here.  But  it  is  good  sense  as  well  as  law.  If  a  man  is 
empowered  to  do,  and  bound  to  do  any  thing,  he  must  have  all 
the  power  necessary  to  do  it,  and  to  do  it  as  was  expected  and 
required  of  him.  The  same  principle  was  applied  by  this  court 
in  the  case  of  Davis  4*  Desauque,  (5  Whart.  530). 

Was  the  money  raised  on  the  note  of  $1000,  of  which  the  one 
in  suit  is  a  renewal,  applied  to  pay  a  debt  or  debts  of  the  firm  of 
Whitehead,  Ihmsens  &  Philips  ?  The  proof  that  it  was  so,  was 
full  and  explicit.  The  truth  of  the  testimony  on  this  point  was 
submitted  to  the  jury,  and  their  verdict  finds  it  true. 

The  cases  cited  are  not  denied.  In  1  H.  BL  155,  the  court  at 
first  directed  a  recovery  on  the  money  count  as  having  been  mo- 
ney advanced  for  the  use  of  the  old  firm ;  but  it  appeared  the  bill 
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had  been  once  paid  but  not  taken  up,  and  on  some  further  deal- 
ings was  lifted  and  sued  on. 

In  2  Johns.  303,  the  note  was  given  for  the  debt  of  one  partner, 
and  by  that  partner  to  a  man  who  knew  it  was  not  a  partnership 
debt,  and  could  not  have  been  recovered  though  the  firm  had  still 
continued.  All  that  was  said  about  the  power  of  one  partner  to 
bind  the  firm  after  dissolution,  was  true  as  a  general  position,  but 
not  necessary  in  that  case. 

In  4  Johns.  224,  in  stating  the  case,  and  the  dissolution  and 
power  to  one  to  settle  the  business,  the  reporter  adds :  "  but  no 
power  to  use  the  name  of  the  firm,  either  in  drawing  or  discount- 
ing bills,  to  wind  up  the  business."  In  short,  none  of  the  cases  go 
further  than  to  state  and  enforce  the  general  position  that  one  part- 
ner after  dissolution  cannot  draw  or  endorse  in  the  name  of  the 
firm.  No  case  has  said  he  may  not  do  so,  if  express  authority  to 
do  so  is  given.  And  one  case,  above  cited,  shows  he  may  do  so 
if  he  cannot  exercise  the  authority  given  without  using  the  name 
of  the  firm ;  and  3  Kent  50,  cites  the  above  case  from  5  B.  fy  Aid. 
207,  as  law.  I  have  found  the  following  cases. 

Although  partners  have  agreed  to  dissolve,  and  one  retires,  and 
the  dissolution  has  been  published  in  the  Gazette,  yet,  if  the  name 
of  the  firm  is  left  over  the  door,  the  retiring  partner  is  bound  by 
an  acceptance  in  the  name  of  the  firm,  written  by  another  part- 
ner after  the  dissolution.  2  Stark.  JV.  P.  290. 

There  is  a  case  in  2  Campbell  617,  which  is  so  far  contrary  fo 
this,  that  Lord  Ellenborough  decided  such  an  acceptance  did  not 
bind  the  retiring  partner,  though  the  name  continued  over  the 
door,  if  he  to  whom  the  acceptance  was  given  had  actual  know- 
ledge of  the  dissolution.  A  partner  who  has  retired,  but  agreed 
that  the  name  of  the  firm  shall  continue  for  a  certain  time,  is  lia- 
ble on  a  bill  drawn  by  the  continuing  partners,  within  the  time, 
though  the  bill  was  given  to  one  who  had  actual  notice  of  the  dis- 
solution. 2  Stark.  120. 

Brown,  to  whom  the  note  was  given,  knew  of  the  dissolution, 
(having  been  told  of  it  by  the  retiring  partner,)  but  he  knew  that 
the  name  of  the  firm  was  to  be  continued,  and  that  thus  all  would  be 
responsible,  and  on  that  he  acted,  and  recovered.  2  Chit.  Rep.  120. 

This  last  case  was  affirmed  in  bank. 

Gow  274,  after  a  discussion  of  the  liability  of  partners  after 
dissolution,  says:  Partners,  after  a  dissolution  and  full  notice 
of  their  secession  from  the  concern,  will  not  be  liable  even  to  a 
person  who  was  ignorant  of  the  fact  of  dissolution,  unless  it  ap- 
pear that  they  had  subsequently  interfered  in  the  management  of 
the  business,  or  allowed  their  names  to  be  used,  or  in  any  way 
authorized  the  parties  acting  in  the  concern  to  use  their  names  or 
credit. 

It  thus  appears  the  question  is  not  new,  that  allowing  re- 
maining partners  to  use  the  name  of  the  old  firm  does  continue 
H.— 23 
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the  liability  of  all  members  of  the  old  firm.  It  will  not  do  to  say, 
this  means  to  sue  and  give  receipts  in  the  name  of  the  firm ;  that 
could  always  be  done.  The  cases  cited  are  of  signing  notes  and 
drawing  and  accepting  bills. 

But  it  is  saidy  borrowing  money  is  creating  a  new  debt,  and  not 
closing  the  old  concern.  Without  undertaking  to  say  whether  it 
is  sometimes  necessary  for  the  interest  of  all  concerned  to  borrow 
for  a  few  days,  it  is  clear,  borrowing  to  pay  an  urgent  creditor,  is 
not  creating  a  new  debt,  if  he  is  paid  with  the  money  borrowed. 
The  debt  will  be  due  to  a  different  person. 

I  may  suppose  these  people  knew  better  what  might  be  neces- 
sary in  closing  this  old  concern  than  I  do.  When  Christian  Ihrn- 
sen  went  out,  among  other  things  it  was  understood  that  Frede- 
rick Lorentz  would  endorse  drafts  drawn  by  Whitehead,  Sproul 
&  Co.  in  his  favour,  to  meet  any  reductions  on  the  notes  of  White- 
head,  Ihmsens  and  Philips.  Now,  to  me  this  looks  very  like  provid- 
ing for  the  possible  case  of  the  reductions  required  by  the  banks 
being  so  large  that  they  could  not  be  met  without  drawing  drafts 
which  would  require  an  acceptor,  which  is  very  much  like  borrow- 
ing money.  I  know  this  was  in  the  agreement  of  1st  January  1839, 
of  which  we  do  not  know  that  the  bank  had  any  knowledge,  but 
it  may  be  presumed  to  have  been  as  well  known  at  the  dissolu- 
tion published  13th  December,  what  might  be  required,  as  it  was 
on  1st  January;  and  the  continuance  of  the  name  of  the  firm 
agreed  to  for  this  very  purpose.  No  other  reason  for  its  continu- 
ance, than  to  enable  the  continuing  partners  to  sign  that  name  to 
notes,  bills,  and  acceptances,  has  been  given.  I  know  of  no  other 
which  can  be  given. 

The  Bank  of  Pittsburgh  was  applied  to  for  this  money  expressly 
to  enable  Whitehead,  Sproul  &  Co.  to  settle  the  business  of  White- 
head,  Ihmsens  &  Philips,  and  it  was  distinctly  proved  it  was  ap- 
plied to  that  purpose. 

The  only  remaining  error  assigned  is  in  admitting  Thomas  T. 
Whitehead,  who  was  called  by  the  plaintiff  below,  to  give  evidence. 
He  might  have  refused,  being  one  of  the  defendants.  His  admission 
was  opposed,  and  the  bank  gave  him  the  following  release. 

"  Know  all  men  by  these  presents,  that  the  Bank  of  Pittsburgh 
hereby  covenants  with  Thomas  T.  Whitehead  not  to  demand  from 
him  the  amount  of  a  note  for  six  hundred  dollars,  drawn  in  the 
name  of  Whitehead,  Ihmsens  &  Philips,  and  endorsed  by  R.  C. 
Greer,  or  any  part  thereof,  by  any  other  suit  than  the  one  now 
pending  against  the  said  Thomas,  or  as  a  member  of  any  other 
firm  or  company,  except  as  a  member  of  the  firm  of  Whitehead, 
Ihmsens  and  Philips,  and  in  the  action  now  pending  against  the 
said  firm,  on  the  said  note,  in  the  District  Court  of  Allegheny 
county." 

This  was  under  the  seal  of  the  corporation,  affixed  in  pursuance 
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of  a  resolution  of  the  Board  of  Directors,  and  had  also  the  signa- 
ture of  the  cashier.  The  court  then  admitted  the  witness.  Being 
freed  from  any  other  responsibility,  he  was  called  to  swear  against 
his  own  interest, — to  make  himself  liable  with  others  in  this  suit. 
If  no  recovery  against  him  here,  there  never  could  have  been  one 
against  him. 

The  case  of  Purviance  v.  Dryden,  (3  Serg.  4*  Rawle  406),  was 
cited  as  applying  to  this  point,  but  here  the  partnership  of  White- 
head,  Ihmsens  and  Philips  was  admitted,  and  the  dissolution;  and 
the  terms  of  its  dissolution  were  produced  by  the  defendant.  In 
addition,  the  release  given  by  the  Bank,  makes  an  entire  difference 
as  to  the  situation  and  interest  of  the  witness. 

Let  it  be  distinctly  understood,  that  we  hold  the  general  rule, 
that  after  a  dissolution,  known  and  proved  to  be  known,  the  retir- 
ing partner  cannot  be  bound  by  the  use  of  the  name  of  the  firm. 
This  is  the  general  rule,  to  which  there  may  be  exceptions,  one 
of  which  is,  that  he  has  agreed  that  the  remaining  partners  may 
continue  to  use  the  name  of  the  firm  as  it  stood  before  the  disso- 
lution. 

Judgment  affirmed. 


Black's  Appeal. 

The  use  of  the  firm  name  in  a  mechanic's  lien  filed,  is  a  sufficient  designation 
of  the  part}7  claimant,  without  the  use  of  the  individual  name  of  each  member  of 
the  firm. 

• 

APPEAL  by  Dr  Alexander  Black  from  the  decree  of  the  Common 
Pleas  of  Allegheny  county,  distributing  the  proceeds  of  the  sale  by 
the  sheriff  of  the  real  estate  of  Archibald  M'Clelland. 

The  appellant  having  a  judgment  for  a  certain  sum  of  money 
against  Archibald  M'Clelland,  which  bound  his  real  estate  at  the 
time  it  was  sold  by  the  sheriff  under  the  judicial  process  of  the 
court,  claimed  to  have  his  judgment  paid  out  of  the  money  raised 
by  the  sale  after  it  was  brought  into  court.  Robert  Dalzell, 
William  John  Dalzell,  and  Stewart  Dalzell,  being  house-carpen- 
ters, and  having  associated  under  the  firm  of  "  Robert  Dalzell  and 
Brothers,"  for  the  purpose  of  carrying  on  their  business  jointly 
together,  as  house-carpenters,  had  done  carpenter  work  in  the 
construction  of  a  building,  erected  on  the  estate  sold,  the  price 
whereof  amounted  to  a  certain  sum  of  money,  for  which  they  filed 
a  statement,  showing  the  nature  and  amount  of  it,  in  the  name  of 
"  Robert  Dalzell  &  Brothers,"  as  the  claimants,  and  not  in  their 
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individual  names.  This  claim,  if  good  as  a  lien  on  the  estate,  was 
prior  in  date  to  the  lien  under  the  judgment  of  Black,  and  there- 
fore entitled  to  a  preference.  Black,  however,  objected  to  it,  on 
the  ground  that  the  Dalzells  had  not  set  forth  in  their  claim  filed, 
the  proper  name  of  each  of  the  claimants,  but  designated  them- 
selves merely  by  the  name  of  the  firm,  which  they  had  assumed. 
The  court  below  (Patton,  President)  was  of  opinion  that  such 
strictness  was  not  required  by  the  Act  of  Assembly,  and  therefore 
decreed  that  their  claim  as  mechanics  should  be  first  paid.  Black 
took  an  appeal  to  this  court,  for  the  purpose  of  having  it  reviewed. 

Black,  for  appellant.  The  Act  requires  that  the  names  "  of  the 
party  claimant"  shall  be  set  out.  A  scire  facias  could  not  issue 
upon  this  claim  as  filed  without  the  introduction  of  new  names  not 
now  upon  the  record.  If  it  issued  in  the  name  of  the  present  party 
claimant,  a  plea  in  abatement  would  defeat  the  claim.  2  P.  A. 
Browne  150 ;  8  Watts  479  ;  10  Watts  51 ;  8  Watts  479  ;  10  Serg.  $ 
Rawle  257 ;  2  Troub.  $  Hal.  423. 

M'Candless  and  M'Clure,  contra,  argued  that  all  that  was 
necessary  was  a  substantial  compliance  with  the  Act  of  Assembly, 
and  that  it  was  not  to  be  construed  strictly  for  the  purpose  of  defeat- 
ing a  claim  to  which  the  defendant  had  no  objection.  14  Serg.  4* 
Rawle  320;  6  Whart.  187;  10  Watts  440;  5  Watts  273;  4  Watts 
456.  If  it  were  necessary  to  issue  a  scire  facias  upon  this  claim, 
there  could  be  no  objection  to  the  introduction  of  the  names  of  all 
the  partners. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  raised  in  the  case  is,  whether 
the  filing  of  the  claim  in  the  name  of  "  Robert  Dalzell  &  Brothers" 
for  carpenter-work  done  in  the  construction  of  a  building  put  up 
on  the  estate,  by  Robert  Dalzell,  William  John  Dalzell,  and  Stew- 
art Dalzell,  as  partners  in  that  line  of  business,  "  Robert  Dalzell  <fc 
Brothers"  being  the  name  which  they  assumed  as  a  firm,  and  under 
which  they  agreed  to  do  business  as  carpenters,  be  a  substantial 
compliance,  in  this  particular,  with  the  Act  of  Assembly  of  the  16th 
of  June  1836.  The  words  of  the  Act,  in  this  respect,  are,  "  The 
names  of  the  party  claimant  must  be  set  forth,"  &c.  It  may,  in 
the  first  place,  be  well  enough  to  remark  here,  that  the  objection 
taken  to  the  statement  of  the  mechanics'  lien,  is  not  made  by 
M'Clelland,  the  party  and  owner  of  the  estate  for  whom  the  work 
was  done,  but  by  one  of  his  judgment  creditors;  though  I  do  not 
know  or  think  that  the  decision  of  the  question  presented  ought  to 
be  different,  if  the  objection  were  made  by  M'Clelland  himself.  It 
is  plain  that  the  object  of  the  Act,  in  directing  that  the  name  of 
the  claimant  should  be  set  forth  in  the  statement  was,  that  it  might 
be  ascertained  whether  he  was  a  person  in  rerum  natura  or  not, 
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and  who  he  was ;  so  that  the  party  whose  property  was  attempted 
or  intended  to  be  charged  by  filing  the  statement,  as  also  his  credi- 
tors, and  indeed  all  concerned,  might  know  who  the  claimant  was, 
and  inquire,  if  necessary,  into  the  truth  of  his  claim.  Here  the 
proper  name  of  Robert  Dalzell,  one  of  the  claimants,  is  set  forth 
in  the  statement.  Now,  this  would  seem  to  be  sufficient  to  satisfy 
the  object  of  the  Act,  as  it  enabled  every  one,  upon  inquiry,  not 
only  to  ascertain  who  he  was,  but  likewise  who  his  partners  or 
brothers  were.  It  is  admitted  that  Robert  Dalzell  is  a  real  per- 
son, known  by  that  name,  and  most  likely  by  no  other ;  and  if  his 
brothers,  as  indicated  by  the  words  "  &  Brothers"  being  inserted 
in  the  statement  as  claimants,  were  jointly  interested  with  him  in 
it,  or  supposing  that  they  were  not,  but  that  he  was  the  sole  owner 
of  the  claim  himself,  it  is  difficult,  if  not  impossible,  to  discover 
any  good  reason  why  the  validity  of  either  the  claim  or  the  lien 
of  it  should  be  affected  by  the  circumstance  of  their  being  inter- 
ested or  not  in  it.  It  is  sufficient  to  answer  all  the  purposes  of 
the  Act,  that  the  claim  is  filed  in  the  name  of  the  firm,  which 
gives  the  proper  name  in  full  of  one  of  the  claimants  at  least. 
Books  of  account  belonging  to  a  firm  are  uniformly  kept  in  the 
name  of  the  firm,  and  charges  made  every  day  in  them  under  that 
name ;  yet  no  one  ever  supposed  that  the  books  containing  those 
charges,  were  not  evidence  to  support  them,  when  established  by 
the  testimony  of  the  party  by  whom  the  charges  were  so  entered. 
So  notes,  bonds,  and  even  judgment  bonds,  have  been  and  are 
almost  uniformly  taken  by  a  firm  in  the  name  of  the  firm,  and 
have  ever  been  held  good.  And  in  cases  of  suits  being  brought 
to  recover  claims  founded  on  such  book  accounts,  notes  or  bonds, 
the  proper  names  of  the  several  persons  composing  the  firm  may, 
when  necessary,  be  introduced  and  set  forth,  by  suitable  aver- 
ments, upon  the  record.  So  in  the  case  of  a  scire  facias  sued  out 
upon  a  mechanic's  lien  filed  in  the  name  of  a  firm,  as  claimants, 
the  names  of  the  individual  members  thereof,  may  be  disclosed 
and  set  forth  in  the  scire  facias,  as  it  would  not  be  repugnant  to, 
but  perfectly  consistent  with,  and  merely  explanatory  of  the 
statement  of  the  claim  as  filed  in  the  prothonotary's  office. 

Decree  affirmed. 


ii. 
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Blackmore  against  Gregg. 

The  18th  section  of  the  Act  of  19th  April  1794  is  applicable  only  to  the  per- 
sonal estate  of  an  intestate,  and  does  not  present  any  bar  to  the  right  of  an  heir 
to  recover  the  real  estate  of  his  ancestor,  after  the  lapse  of  seven  years. 

Whether  one  tenant-in-common  entered  upon  the  estate  in  hostility  to,  and 
ousted  his  co-tenant,  is  a  matter  of  fact  to  be  determined  by  the  jury. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Thomas  Blackmore  and  Jacob  Poth  against  Oliver  Ormsby 
Gregg  and  Christian  Ihmsen.  This  was  an  action  of  ejectment 
for  the  third  part  of  thirty  acres  of  land  opposite  Pittsburgh.  A 
verdict  and  judgment  were  rendered  for  the  plaintiff  for  one- 
fourth  part  of  the  premises ;  and  a  writ  of  error  was  sued  out  by 
each  party. 

Mrs  Jane  Ormsby  died  seised  of  a  tract  of  land  containing 
sixty  or  seventy  acres  on  the  bank  of  the  Monongahela,  between 
the  bridge  and  Birmingham.  She  left  four  children  (or  their  re- 
presentatives), who,  after  the  death  of  their  father,  would  be  en- 
titled to  their  mother's  estate;  to  wit,  Oliver  Ormsby,  Joseph 
Ormsby,  Mrs.  Sidney  Gregg,  and  Mary  Ormsby,  daughter  of 
John  Ormsby,  Jr.,  now  Mary  Swazy,  under  whom  the  plaintiffs 
claimed. 

Joseph  Ormsby  perished  at  sea  in  1803,  having  first  made  his 
will,  devising  his  estate  to  a  son  of  Sidney  Gregg,  who  also  died 
intestate ;  so  that  Mrs  Sidney  Gregg  and  her  family  were  entitled 
to  one-half  of  the  tract,  and  Oliver  Ormsby  and  Mary  Swazy 
each  to  a  fourth. 

John  Ormsby,  Sen.,  and  his  wife,  Jane  Ormsby,  had  sold  two 
lots  off  this  tract  in  her  lifetime ;  and  after  her  death,  mistaking 
perhaps  the  nature  of  his  title  as  tenant  by  the  curtesy,  he  con- 
veyed, at  two  different  times,  by  deed  in  fee,  to  his  daughter, 
Sidney  Gregg,  thirty-three  acres  of  this  tract  off  the  upper  end. 
The  Greggs  took  possession  of  that  end  of  the  tract  in  the  lifetime 
of  John  Ormsby,  and  have  held  in  severalty  under  those  deeds  to 
this  day ;  and  when  Mary  Swazy  brought  her  ejectment  against 
Sidney  Gregg  for  her  share,  she  set  up  title  under  these  deeds  of 
her  father,  and  held  by  the  Statute  of  Limitations,  and  set  up  a 
claim  to  a  half  of  the  balance  under  her  mother's  title. 

After  the  death  of  John  Ormsby,  Sen.,  his  son,  Oliver  Ormsby, 
took  possession  of  the  balance  of  this  tract,  together  with  the 
lands  which  had  belonged  to  his  father,  and  he  and  his  heirs  have 
had  the  possession  since.  In  1816,  Oliver  Ormsby  petitioned  the 
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Orphans'  Court  to  divide  this  tract  of  sixty  acres  between  him 
and  his  sister,  Sidney  Gregg,  but  never  proceeded  further  in  the 
matter. 

Mary  Ormsby,  who  has  always  resided  in  Mississippi,  was  born 
in  1791.  In  1810,  (while  yet  a  minor,  under  the  age  of  twenty- 
one,)  she  married.  Her  first  husband  died  in  1814,  and  in  1815 
she  married  Gabriel  Swazy. 

In  1829,  Gabriel  Swazy  and  wife  brought  an  action  for  parti- 
tion of  this  tract,  in  which  a  verdict  and  judgment  were  rendered 
for  defendants,  which  were  afterwards  reversed  in  the  Supreme 
Court.  Nothing  further  was  done  in  that  suit. 

Afterwards,  in  1830,  they  brought  an  ejectment  in  the  United 
States  Court  against  Mrs  Gregg  and  Oliver  Ormsby,  in  which  a 
verdict  was  rendered  for  defendants. 

Afterwards,  in  1833,  they  brought  another  ejectment  against 
Oliver  Ormsby  alone  for  her  share  in  the  thirty  acres  now  in  dis- 
pute in  this  suit,  and  recovered  a  verdict  and  judgment  for  the 
one-fourth  of  this  tract.  The  defendants  sued  out  a  writ  of  error, 
which  was  never  prosecuted ;  and  the  plaintiffs,  without  proceed- 
ing to  take  possession,  conveyed  all  their  title  to  the  plaintiffs  in 
this  case,  (by  deed,  dated  the  10th  of  May  1838,)  who  have  insti- 
tuted this  action  of  ejectment. 

The  defendant  requested  the  court  to  charge  the  jury  on  the 
following  points. 

1.  That  if  they  believe  from  the  facts  that  Oliver  Ormsby  took 
possession  of  the  tract  in  dispute  as  his  own,  and  did  acts  thereon 
indicating  such  claim  and  ownership,  the  jury  ought  to  presume 
an  ouster  of  defendants. 

2.  That  the  taking  possession  of  the  land,  and  the  bare  percep- 
tion of  the  profits  from  1805  till  the  bringing  of  this  ejectment  in 
1838,  in  connection  with  the  state  of  the  family  of  Jean  Ormsby 
at  the  death  of  her  husband,  and  the  possession  of  Mrs  Gregg  of 
thirty-seven  or  thirty -eight  acres  of  the  whole  tract  of  sixty-two 
acres,  are  circumstances  from  which  the  jury  ought  to  presume 
an  ouster;  especially  after  1814,  when  Mrs  Swazy  was  discovert; 
and  that  such  presumption  would  bar  the  plaintiffs  from  recovery. 

'3.  That  the  eighteenth  section  of  the  Act  of  1794  applies  as 
well  to  real  as  personal  estate,  and  presents  a  complete  bar  to  the 
recovery  of  the  plaintiffs,  they  having  permitted  seven  years  to 
elapse  without  laying  their  legal  claim  to  the  land  in  dispute. 

4.  That  under  that  Act,  Mrs  Swazy  (being  discovert  in  1814) 
was  bound  to  lay  a  legal  claim  to  the  land  in  dispute  within  seven 
years  after  her  discoverture;  and  if  she  has  not  done  so,  the  plain- 
tiffs cannot  recover. 

The  court  below  thus  instructed  the  jury : — 

GREEK,  President.  —  The  plaintiffs  in  this  case  have  shown  a 
good  title  to  at  least  one-fourth  of  this  land,  and  will  be  entitled 
to  recover  to  that  amount,  unless  the  defendants  can  sustain  the 
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defence  which  they  have  now  set  up,  the  validity  of  which  we 
must  now  consider. 

The  defendants  contend,  first — 

That  the  plaintiffs'  right  of  action  is  barred  by  the  limitation  of 
seven  years,  contained  in  the  Act  of  1794,  sect.  18,  which  is  as 
follows : — "  All  such  of  the  intestate's  relations,  and  persons  con- 
cerned, who  shall  not  lay  legal  claim  to  their  respective  shares 
within  seven  years  after  the  decease  of  the  intestate,  shall  be 
debarred  from  the  same  for  ever.  And  provided,"  &c.  &c.  It 
is  contended  that  t,his  Act  extends  to  real  as  well  as  personal 
property,  and  is,  as  regards  the  claims  of  heirs  under  an  intestate 
estate,  a  repeal  of  the  Statute  of  Limitations  of  26th  March 
1785. 

This  point  has  been  urged  with  great  learning  and  ingenuity 
by  the  learned  counsel  for  defendants,  all  of  whose  ingenious 
arguments  it  is  unnecessary  here  to  notice ;  suffice  to  say,  it  must 
strike  every  one  as  a  strange  circumstance,  and  one  powerful 
reason  for  doubting  the  validity  of  their  conclusions,  that  though 
it  is  now  near  half  a  century  since  the  passage  of  the  Act  in 
question,  this  is  the  first  time  such  a  construction  has  been  con- 
tended for  in  a  court  of  justice.  It  would  certainly  be  a  strange 
anomaly  in  the  policy  of  the  law  which  would  bar  a  tenant-in- 
common  claiming  by  descent  in  seven  years,  and  give  a  tenant-in- 
common  by  purchase  twenty -one  years. 

Besides,  this  claim  must  be  made  within  seven  years  of  the 
death  of  the  intestate  (Jane  Ormsby),  and  if  John  Ormsby  had 
lived  one  year  longer,  as  none  of  these  heirs  could  lay  "legal 
claim"  to  their  mother's  estate  during  the  lifetime  of  their  father, 
it  would  necessarily  follow  that  they  would  all  have  been  barred, 
and  the  whole  property  would  have  escheated  to  the  state,  or 
belonged  to  the  first  occupant. 

Suppose  a  man  dies  intestate,  leaving  a  tract  of  land  and  two 
sons,  who  have  migrated  to  Mississippi,  and  do  not  return  in 
seven  years  after  their  father's  death  to  make  " legal  claim" 
does  the  estate  escheat,  or  go  to  the  next  of  kin  as  if  the  sons 
were  dead,  or  to  the  first  occupant?  A  very  slight  view  of  the 
whole  provisions  of  this  Act,  of  the  preceding  and  subsequent 
sections,  will  at  once  convince  that  it  is  not  justly  subject  to  a 
construction  involving  such  absurd  consequences. 

It  is  entitled,  "  An  Act  directing  the  descent  of  intestate  real 
estates,  and  the  distribution  of  their  personal  estates."  The  first 
thirteen  sections  direct  on  whom  real  estate  shall  descend,  and 
how  personal  estate  shall  be  distributed. 

The  14th  section  directs  the  order  of  the  payment  of  the  debts 
of  the  intestate. 

The  15th  and  16th  provide  that  the  administrator  shall  not  be 
compelled  to  make  distribution  for  a  year,  and  that  distributees 
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shall  give  bond  to  refund  in  case  debts  should   afterwards  ap- 
pear. 

The  17th  section  refers  to  cases  of  adminstration  cum  testamento 
annexo ;  and  then  comes  the  18th  section,  the  one  now  in  ques- 
tion, declaring  "  that  all  such  of  the  intestate's  relations  and  per- 
sons concerned  who  shall  not  lay  legal  claim  to  their  respective 
shares,"  &c.  Respective  shares  of  what  ?  Lay  legal  claim  to 
what?  To  the  distributive  shares  just  mentioned,  not  to  the 
realty  certainly ;  for  the  law  had  cast  the  inheritance  on  certain 
persons  who  had  become  seised  by  act  of  law ;  it  was  not  vested 
in  the  administrator  to  be  by  him  distributed  in  shares  to  the 
heirs :  the  heir  takes  by  descent,  immediately,  by  act  of  law,  and 
if  more  than  one,  as  tenants-in-common  of  an  undivided  interest; 
they  may  divide  among  themselves  into  shares,  where  and  how 
they  please,  or  they  may  let  it  alone :  and  the  Statute  afterwards 
provides  a  way  in  which  one  can  compel  the  others  to  make  par- 
tition. 

It  is  true  that  in  the  previous  sections  of  this  Act  the  undivided 
interest  of  the  co-heirs  has  been  called  their  shares,  whether  with 
exact  etymological  accuracy,  I  shall  not  stop  to  inquire ;  but  the 
real  estate  is  not  vested  in,  or  delivered  to  an  administrator  for 
distribution.  On  whom,  then,  is  this  legal  claim  to  be  made, 
without  which  the  claimant  is  to  be  debarred  1  The  possession 
in  law,  as  well  as  the  title,  is  cast  upon  the  heir,  whether  he  be 
in  Pennsylvania  or  Missouri.  Does  this  Act  create  a  forfeiture, 
unless  the  absent  heir  make  entry  or  bring  ejectment  in  seven 
years  1  and  if  so,  in  whose  favour  ?  Does  the  commonwealth  take 
by  escheat  or  forfeiture,  or  the  co-heir,  who  may  have  entered  in 
good  faith  as  tenant-in-common  1  If  such  were  the  meaning  of 
this  section  of  the  Act,  it  is  strange  that  more  apt  phrases  could 
not  have  been  found  to  express  it.  The  eulogies  on  the  legal 
accuracy  and  perspicuity  which  characterize  this  Statute,  might 
surely  have  been  spared  if  such  pregnant  consequences  have  now 
for  the  first  time  to  be  discovered,  hid  under  such  obscure  and 
vague  phraseology. 

But  I  think  the  Act  is  not  justly  liable  to  such  censure.  The 
subject  matter  of  the  five  preceding  sections  of  the  Act,  was  the 
distribution  of  the  personal  estate  by  the  administrator.  The 
policy  of  the  Act  is  to  limit  a  time  within  which  the  administrator 
may  be  liable  to  dormant  and  unknown  claims,  after  he  has  fairly 
paid  out  the  residue  in  his  hands  to  the  known  claimants  to  a 
distributive  share.  Besides,  in  seven  years  a  person  who  has 
departed  the  country,  and  not  been  heard  from  by  his  friends,  is 
presumed  to  be  dead :  there  should,  therefore,  be  some  time  fixed 
when  the  present  and  known  claimants  can  compel  the  adminis- 
trator to  pay  over  the  money  in  his  hands,  and  leave  him  with- 
out the  apology  that  he  is  detaining  it  for  expected  or  possible 
claimants. 

ii.  — 24  Q* 
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If,  therefore,  the  words  "respective  shares"  be  construed  to 
refer  to  the  subject  matter  of  the  sections  immediately  preceding, 
which  speak  of  the  distribution  of  the  personalty  only,  there  can 
be  no  doubt  about  the  grammatical  accuracy  of  the  expression  in 
this  section,  and  it  is  vindicated  from  the  charge  of  oracular  ob- 
scurity and  absurd  consequences. 

But  even  if  the  construction  contended  for  by  defendants  were 
correct,  yet  the  proviso  to  the  Act  allows  seven  years  to  the 
claimant  clear  of  disabilities ;  it  is  not  like  the  Statute  of  Limita- 
tions, which,  when  it  begins  to  run,  overruns  all  disabilities,  and 
which  has  been  construed  not  to  allow  of  cumulative  disabilities. 
In  this  case,  Mary  Ormsby,  now  Mary  Swazy,  under  whom  the 
plaintiffs  claim,  has  never  been  but  one  year  of  her  life  free  from 
disability  of  infancy  or  marriage  since  the  death  of  her  grand- 
mother, in  1799. 

You  are  instructed,  therefore,  that  the  first  point  of  defence  is 
not  sufficient  to  bar  the  plaintiffs'  recovery. 

The  only  other  ground  of  defence  is  the  Statute  of  Limita- 
tions. As  this  depends  on  matter  of  fact,  and  the  testimony  of  the 
witnesses  as  to  the  acts  and  intentions  of  Oliver  Ormsby,  it  will 
be  for  you  to  decide  it,  under  the  principles  now  to  be  stated  to 
you  by  the  court;  and  this  question,  on  nearly  the  same  facts,  has 
been  already  tried  before  me  several  times,  and  my  opinion  has 
been  reviewed  and  affirmed  by  the  Supreme  Court.  I  shall  con- 
tent myself  at  this  time  by  repeating  the  principles  of  law  as  then 
laid  down  by  me,  as  also  the  opinion  of  the  Supreme  Court  on  the 
same  subject. 

(The  Court  here  read  from  their  own  opinion,  in  10  Watts  164,5, 
6,  so  far  as  the  opinion  does  not  refer  to  a  state  of  facts  not  in  evi- 
dence in  this  case;  and  also  the  opinion  of  Sergeant,  J.  10  Watts 
189,  190). 

It  will  be  for  the  jury  to  say  then,  from  the  testimony,  whether 
Oliver  Ormsby  entered  in  hostility  to  the  claim  of  his  niece  ;  or 
whether  they  can  discover,  from  the  acts  or  declarations  of  Oliver 
Ormsby  before  1825,  any  ouster  of  Mary  Swazy ;  if  so,  they  will 
find  for  the  defendants ;  if  not,  they  will  find  for  the  plaintiffs. 

A  question  has  been  made  as  to  what  amount  you  should  find 
for  plaintiffs,  provided  your  verdict  should  be  in  their  favour. 
Plaintiffs  claim  that  they  have  shown  title  to  one-half,  and  that  as 
their  ejectment  is  brought  for  one-third,  they  may  therefore  re- 
cover the  one-third.  Defendants  allege  that  the  plaintiffs  can 
only  recover  something  less  than  a  fourth ;  what  proportion  that 
is,  they  have  not  elucidated  in  the  argument. 

The  court  instruct  you,  therefore,  if  you  conclude  to  find  for  the 
plaintiffs,  on  the  principles  already  stated  to  you,  that  you  find  the 
one  undivided  fourth  part  of  the  premises  in  dispute. 

To  these  instructions  of  the  court,  both  plaintiffs  and  defendants 
excepted. 
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Errors  assigned : 

1.  In  answering  the  third  and  fourth  points  put  by  defendants 
against  the  defendants. 

2.  In  not  answering  the  second  point  at  all,  as  required  by  the 
statute. 

3.  In  the  answer  to  the  second  point. 

Dunlop  and  Biddle,  for  plaintiffs  in  error.  It  has  been  repeat- 
edly held  that  the  Act  of  Limitations  does  not  apply  in  case  of  a 
trust.  A  fund  in  the  hands  of  an  administrator  or  executor  is  an 
express  trust;  and,  therefore,  the  18th  section  of  the  Act  of  1794, 
would  not  be  applicable  to  personal  estate,  so  as  to  protect  the 
personal  representative  from  the  claim  of  an  heir.  14  Serg.  4* 
Rawle  394;  4  Watts  177;  6  Watts  379.  If,  therefore,  the  Act  is 
not  applicable  to  personal  estate,  it  must  have  been  intended  in 
accordance  with  all  other  principles  of  the  intestate  laws,  to  dis- 
encumber real  estate  so  as  to  remove  difficulties  from  the  way  of 
its  improvement.  The  use  of  the  words,  "  heirs,"  "  recover," 
"  hold  and  enjoy,"  in  the  Act,  seems  to  indicate  it  being  applica- 
ble to  real  estate.  The  word  "  share"  is  as  often  used  in  Act  of 
Assembly  in  reference  to  real  as  personal  estate.  The  Acts  of 
1693  —  of  1697  — of  1700  — of  1705,  in  relation  to  intestate 
estates,  were  all  referred  to,  and  their  phraseology  compared  with 
the  Act  of  1794. 

MCandless  and  Metcalf,  for  defendants  in  error,  contended  that 
the  Act  of  1794  was  applicable  exclusively  to  personal  estate,  and 
was  intended  to  enable  the  personal  representative  to  settle  the 
estate  within  the  time  limited  by  the  Act,  without  the  risk  of 
further  demand  from  heirs  not  known.  The  policy  and  system 
of  the  intestate  laws  were  all  reviewed  and  examined. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  Act  of  26th  of  March  1785  has  been  con- 
sidered as  our  Statute  of  Limitations,  in  respect  to  real  estate,  as 
well  for  rights  accruing  by  descent,  as  by  other  means  of  acqui- 
sition. It  has  uniformly  been  the  guide  on  the  subject,  and  estates 
have  been  adjusted  and  divided  according  to  the  tenor  of  its  pro- 
visions. Its  enactments  are  clear  and  positive :  they  embrace 
rights  descended  or  accrued,  and  apply  to  those  derived  from  an- 
cestors and  predecessors ;  and  its  title  is,  an  Act  for  the  limitation 
of  actions  to  be  brought  for  the  inheritance  or  possession  of  real 
property.  It  cannot  readily  be  conceived  that  more  than  half  a 
century  should  have  elapsed  without  its  having  been  suggested 
before,  that  it  was  controlled  by  the  provisions  of  the  18th  section 
of  the  Act  of  1794,  had  there  been  any  ground  for  such  suggestion. 
Nor  has  any  satisfactory  reason  been  given,  why  an  heir  should 
have  twenty-one  years  allowed  to  him,  before  he  is  barred  of  his 
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right,  as  against  a  stranger  who  takes  adversary  possession,  and 
yet  should  be  cut  off,  as  against  a  co-heir,  if  he  makes  no  claim 
within  seven  years. 

The  truth  is,  the  Act  of  1794  was  passed  for  a  different  pur- 
pose. Its  object  was,  as  is  recited  in  the  title,  to  provide  for  the 
descent  of  intestates'  real  estate,  and  distribution  of  their  personal 
estates.  It  proceeds  therefore  to  regulate  the  descent  from  the 
intestate,  but  there  is  nothing  in  it  to  show  that  the  legislature 
intended  to  repeal  or  modify  the  Act  of  1785.  To  give  it  this 
construction,  the  words  of  the  Act  of  1794  should  be  clear  and 
positive ;  yet  there  is  nothing  to  found  an  argument  upon,  but 
some  loose  and  ill-chosen  expressions  in  the  Act  of  1794,  in  which 
the  draftsman  has  used  certain  words  more  appropriate  to  real 
than  personal  estate,  such  as  title  accrued,  heirs,  &c.,  though  at 
the  same  time  he  uses  the  word  shares,  which  has  throughout  the 
Act  been  applied  to  both  real  and  personal  estate ;  and  in  the 
commencement  of  the  section  confines  it  to  the  intestate's  "relations 
and  persons  concerned,"  which  are  applicable,  when  properly 
used,  to  personal  estate  only.  In  making  the  Act  of  1794,  there 
was  no  necessity  for  a  limitation  law,  as  to  real  estate — that  had 
been  fixed  by  the  Act  of  1785.  The  legislature,  therefore,  say 
nothing  of  the  Act  of  1785,  though  they  repeal  expressly  the 
intestate  Acts  of  1705  and  1764;  and  re-enact  the  provisions  of 
the  Act  of  1705,  as  to  the  seven  years,  with  modifications.  The 
Act  of  1705,  when  examined,  shows  clearly  the  distinction  between 
real  and  personal  estate,  in  the  minds  of  the  legislature  of  that 
day.  For,  in  the  12th  section,  it  provides,  in  case  of  escheat,  for 
a  restoration  of  the  personal  estate,  where  claims  are  made  within 
seven  years  after  the  decease  of  the  intestate  by  his  relations ;  but 
as  to  the  heir,  it  allows  twenty-one  years  to  appear  and  traverse 
the  inquisition.  The  construction,  then,  of  the  words,  relations 
and  persons  concerned,  in  the  Act  of  1705,  is  obviously  confined 
to  the  claimants  of  the  personal  estate,  and  the  Act  of  1794  em- 
ploys the  same  terms  of  which  the  meaning  no  doubt  had  long 
been  established  and  acted  upon. 

What  was  the  construction  of  the  Acts  passed  prior  to  1700,  of 
which  several  have  been  cited  by  the  counsel  for  the  plaintiff  in 
error,  seems  not  to  be  very  clear.  Acts  were  at  that  time  re- 
enacted  every  few  years,  probably  on  account  of  repeals  by  the 
king  and  council..  The  laws  prior  to  1700  were  all  repealed  in  that 
year,  and  none  of  them  have  been  found  since  amongst  our  editions 
of  the  laws,  except  as  matters  of  history.  If  these  ancient 
enactments  did  apply  to  real  as  well  as  personal  estates,  they 
were  soon  abandoned  as  inconvenient ;  for  the  Act  of  1705,  which 
is  the  year  when  our  Acts  of  Assembly  first  began  to  assume  a 
scientific  cast,  makes  a  clear  distinction  between  them ;  and  it 
has  subsisted  in  general  understanding  and  practice  ever  since,  so 
far  as  we  have  any  knowledge  on  the  subject. 
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We  are  of  opinion  that  the  court  below  was  right  in  holding 
that  the  18th  section  of  the  Act  of  19th  of  April  1794  extends 
only  to  the  personal  estate  of  the  intestate,  and  that  the  object 
of  it  was  to  enable  the  administrator  or  executor,  at  the  expira- 
tion of  that  period  (subject  to  the  savings  in  the  proviso),  to  pay 
over  to  the  other  representatives  of  the  intestate,  the  balance  in 
his  hands,  with  safety  to  himself;  in  analogy  to  the  same  period 
of  time  given  by  other  Acts  to  creditors  to  make  claims,  in  order 
to  preserve  their  liens  against  the  estate;  and  to  those  which 
create  the  presumption  of  death  after  an  absence  of  seven  years 
without  being  heard  of. 

The  second  and  third  errors  are  not  substantiated.  The  court 
below  stated  the  principles  of  law  applicable  to  the  case  by  read- 
ing to  the  jury  their  own  opinion  in  10  Watts  164,  165,  166,  so 
far  as  the  opinion  did  not  refer  to  a  state  of  facts  not  in  evidence 
in  this  case ;  and  also  the  opinion  of  the  Supreme  Court,  10  Watts 
189,  190 ;  and  then  told  them  it  was  for  them  to  say  from  the  tes- 
timony, whether  O.  Ormsby  entered  in  hostility  to  the  claim  of 
his  niece,  or  whether  they  could  discover,  from  the  acts  or  decla- 
rations of  O.  Ormsby  before  1825,  any  ouster  of  Mary  Swazy. 
I  cannot  perceive  the  grounds  of  the  objection  to  the  judge's 
reading  the  principles  of  law  from  a  reported  case,  where  the 
very  doctrine  on  the  subject  had  been  discussed  and  settled.  And 
according  to  those  principles  the  question  was  one  of  fact,  whe- 
ther Oliver  Ormsby  had  entered  in  hostility  to,  and  ousted  Mrs 
Swazy,  which  the  judge  properly  left  to  the  jury  to  judge  of 
from  the  whole  testimony,  and  not  from  a  partial  view  of  some  of 
the  circumstances  of  the  case,  as  it  appears  to  have  been  present- 
ed in  the  defendant's  point. 

Judgment  affirmed. 
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Irvine  against  Lumbermen's  Bank. 

In  an  action  upon  a  note,  preliminary  proof  of  the  hand-writing  of  the  drawers 
is  all  that  is  required  for  its  admission  in  evidence ;  all  else  as  to  the  time,  man- 
ner and  circumstances  under  which  it  was  signed,  must  be  the  subject  of  subse- 
quent investigation  by  the  jury. 

An  indirect  and  contingent  liability  of  a  witness  is  not  sufficient  to  exclude 
his  testimony  on  the  ground  of  interest :  it  affects  only  his  credibility. 

The  violation  of  a  charter  of  incorporation  cannot  be  made  the  subject  of  judi- 
cial investigation  in  a  collateral  suit.  The  only  evidence  competent  to  prove 
the  forfeiture  of  a  charter  is  the  judgment  of  a  court  directly  on  the  point. 

The  discounting  of  a  note  made  payable  "  in  the  office  notes  of  the  bank,"  is 
not  a  violation  of  the  14th  article  of  the  Act  of  the  25th  March  1824,  which  pro- 
hibits corporations  from  dealing  otherwise  than  upon  legitimate  subjects  of  bank- 
ing. 

A  bank  which  discounts  the  note  of  several  individuals  cannot  be  affected  by  a 
fraud  or  misunderstanding  among  the  drawers  themselves,  unless  it  participated 
in  it. 

The  pendency  of  a  foreign  attachment,  as  matter  of  defence,  can  only  be  made 
available  by  a  plea  in  abatement :  if  judgment  has  been  rendered  upon  it,  and 
executed  against  the  garnishee,  who  is  afterwards  sued  for  the  original  debt,  he 
may  plead  it  in  bar. 

Qttsere?  May  the  pendency  of  a  personal  action  for  the  same  cause  in  a  for- 
eign state  be  pleaded  in  abatement? 

In  an  action  upon  a  promissory  note  for  the  payment  of  a  certain  sum  in  bank- 
notes of  a  certain  bank,  the  measure  of  damages  is  the  amount  of  the  note  with 
interest,  and  not  the  specie  value  of  the  bank-notes;  but  in  executing  the  judg- 
ment, the  court  will  take  care  that  no  injustice  be  done. 

That  a  person  called  as  a  juror  had  formed  and  expressed  an  opinion,  from 
the  statement  of  others,  of  a  general' state  of  indebtedness  by  one  party  to  the 
other,  without  any  particular  knowledge  of  the  facts  of  the  case  which  he  is 
called  to  try,  does  not  amount  to  a  good  cause  of  challenge. 

ERROR  to  the  Special  Court  of  Warren  county. 

The  Lumbermen's  Bank  at  Warren  against  Guy  C.  Irvine, 
N.  A.  Lowry,  filial  T.  Foote,  and  Fidelio  W.  Brigham.  This 
was  an  action  of  assumpsit,  in  which  the  plaintiff  filed  a  statement 
upon  the  following  note : 

"  Warren,  Pa.,  Sept.  18,  1837. 
"  $18,365. 

"  Being  jointly  interested,  we  promise  to  pay  to  the  order  of 
the  Lumbermen's  Bank  at  Warren,  in  the  office  notes  of  said  Bank, 
$18,365,  payable  at  their  banking-house  in  Warren  in  three 
months. 

"  GUY  C.  IRVINE, 
N.  A.  LOWRY, 

E.  T.  FOOTE, 

F.  W.  BRIGHAM." 
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Upon  the  trial  of  the  cause,  the  defendants  offered  to  put  in 
special  pleas  in  substance  as  follows: 

And  now,  to  wit,  28th  January  1840,  The  said  defendants,  by 
their  attorney,  come,  &c.,  setting  out  that  on  the  22d  of  February 
1838,  one  Sedgwick  Benham,  of  the  county  of  Chautauque,  in  the 
State  of  New  York,  in  the  Supreme  Court  of  Judicature  of  the 
people  of  the  State  of  New  York,  being  a  court  of  record  and 
holding  jurisdiction,  &c.,  sued  out  an  attachment,  according  to 
the  statutes  of  the  said  State  of  New  York,  against  the  said  Lum- 
bermen's Bank  at  Warren,  being  a  foreign  corporation,  for  a  large 
sum  of  money,  to  wit,  the  sum  of  $1475,  then  and  there  owing  and 
due  from  the  said  plaintiff  to  the  said  Benham,  and  by  virtue  of 
the  said  attachment  and  the  statutes  of  the  said  State  of  New 
York,  attached  the  alleged  debt  or.  demand  of  the  said  Lumber- 
men's Bank  at  Warren  against  said  defendants  in  said  declaration 
mentioned  in  the  hands  of  said  Lowry  and  Foote,  and  they  being 
residents  and  citizens  of  the  said  county  of  Chautauque,  held  and 
still  continue  to  be  holden  for  the  sum  due  from  the  said  bank, 
and  thereupon  the  said  bank,  by  their  proper  attorney,  appeared 
in  pursuance  of  the  statutes,  &c.,  an  issue  formed  and  recovery  of 
judgment  for  the  sum  of  $1742,83,  as  appears  by  the  record  of 
the  said  Supreme  Court,  and  this,  &c. 

And  for  further  plea,  &c.,  setting  out  attachment  in  the  same 
manner  in  favour  of  Henry  B.  Van  Buren  for  a  debt  of  $1200, 
served  upon  the  said  defendants,  still  remaining  undetermined  in 
the  said  court,  served  24th  February  1838. 

And  for  further  plea,  &c.,  setting  out  similar  attachment,  &c., 
in  favour  of  Nathaniel  P.  Copp,  for  a  debt  of  $1750,  served  upon 
the  same  defendants,  and  still  remaining  undetermined,  which 
attachment  was  served  5th  March  1838. 

That  by  virtue  of  the  said  attachments  and  the  statutes  of  the 
State  of  New  York,  the  said  defendants  are  restrained  and  pro- 
hibited from  making  payment  to  the  plaintiff  of  the  said  sums 
mentioned  in  the  plaintiff's  declaration,  and  this  they  are  ready 
to  verify,  &c. 

The  court  refused  the  pleas,  and  sealed  a  bill  of  exceptions. 

On  proceeding  to  trial,  it  was  proposed  by  the  defendants  to 
ask  each  juror  by  name  whether  he  had  formed  or  expressed  any 
opinion  as  to  the  indebtedness  of  the  defendants  to  the  plaintiff. 
John  S.  Davis  called  as  a  juror,  to  whom  this  question  was  put, 
answered  that  he  had  never  formed  or  expressed  an  opinion  as  to 
the  indebtedness  of  the  defendants  in  this  suit  on  the  demand  read  ; 
that  he  knew  nothing  of  the  defence  of  defendants,  nor  expressed 
an  opinion  thereon ;  that  he  had  expressed  an  opinion  as  to  the  in- 
debtedness of  these  defendants  to  the  bank  from  hearing  of  others ; 
that  he  had  never  seen  the  demand  in  controversy  between  the 
parties.  The  defendants  challenged  the  juror  for  this  cause,  but 
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the  court  overruled  the  challenge,  and  directed  the  juror  to  be 
sworn,  which  was  done,  and  the  defendants  excepted. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  note  with  the 
names  of  the  defendants  thereon,  dated  18th  September  1837,  for 
$18,365,  payable  in  the  office  notes  of  the  Lumbermen's  Bank  at 
Warren,  and  payable  to  Lumbermen's  Bank  at  Warren,  having 
given  in  evidence  the  charter  and  Act  of  incorporation,  and  hav- 
ing given  evidence  of  the  execution  of  the  note  by  the  testimony 
of  Robert  Miles,  as  follows:  "  that  the  signatures  of  Guy  C.  Ir- 
vine, N.  A.  Lowry,  and  Elial  T.  Foote  are  genuine ;  that  he  saw 
the  note  before  in  January  or  February  1838 ;  that  the  names  of 
Guy  C.  Irvine,  N.  A.  Lowry,  and  E.  T.  Foote  were  to  the  note  ; 
Brigham's  name  not  then  to  it ;  to  the  best  of  witness's  knowledge 
it  was  not  when  the  note  was  before  the  investigating  committee 
of  the  bank ;"  and  by  the  testimony  of  Stephen  Littlefield,  as  fol- 
lows :  "The  name  of  Brigham  to  the  note  is  in  his  hand-writing." 
The  defendants  objected  to  the  admission  of  the  note  in  evidence, 
but  the  court  overruled  the  objection,  and  admitted  it,  and  the 
defendants  excepted. 

The  plaintiff  then  offered  in  evidence  a  check  signed  by  Guy  C. 
Irvine,  for  $18,077.07,  dated  19th  September  1837,  to  prove  the 
money  was  drawn  on  the  above  note  from  the  bank,  not  for  the 
purpose  of  making  a  distinct  or  other  liability ;  to  the  reading  of 
which  the  defendants  objected,  but  the  court  overruled  the  objec- 
tion, and  sealed  an  exception. 

The  plaintiff  then  offered  Robert  Falconer  as  a  witness,  who, 
being  sworn  on  his  voir  dire,  testified  as  follows :  "  That  he  is  not 
a  stockholder  in  the  bank,  but  was  at  the  time  the  note  is  dated 
and  discounted,  and  was  president  of  the  bank  at  the  time  the  bank 
suspended  payment  in  May  1837."  The  defendant  then  proposed 
to  ask  the  witness  how  much  was  discounted  by  the  bank  after 
the  suspension,  but  the  court  overruled  the  question,  and  the  de- 
fendants excepted. 

The  defendants  then  proposed  to  ask  the  same  witness  whether 
it  was  not  understood  at  the  time  the  note  was  discounted,  that  he 
and  F.  Shepard,  the  cashier,  were  to  sign  it  before  it  was  done,  to 
prove  the  interest  of  the  witness  in  this  suit ;  but  the  court,  con- 
sidering that  if  received,  it  would  not  prove  him  interested  in  this 
suit,  so  as  to  disqualify  him  from  being  a  witness  for  the  plaintiff 
to  recover  the  note,  overruled  the  question,  and  the  defendants 
excepted. 

The  witness  was  then  offered  in  chief,  to  whose  admission  the 
defendants  objected ;  but  the  court  overruled  the  objection,  and 
the  defendants  excepted. 

The  plaintiff  then  proposed  for  the  purpose  of  showing  a  con- 
sideration of  the  note  in  question,  to  prove  by  this  witness  that 
this  note  was  given  to  take  up  other  liabilities  of  the  defendants, 
the  proceeds  of  which  went  to  their  common  benefit ;  objection 
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was  taken  by  defendants,  which  was  overruled,  and  exception 
taken.  The  defendants  further  objected,  having  given  the  plain- 
tiff notice  under  fifty-first  rule  of  the  court,  to  the  paper  furnished 
by  the  plaintiff.  This  objection  was  overruled,  and  exception  was 
taken  by  defendants. 

The  plaintiff  then  asked  the  witness  when  the  original  dis- 
counts were  made  from  time  to  time,  of  which  this  note  was  a 
renewal.  Objection  was  taken  by  defendants,  overruled,  and  the 
defendants  excepted. 

After  the  plaintiff  had  closed  the  testimony  in  chief,  the  defend- 
ants offered  a  special  plea  to  be  filed,  setting  forth  attachments  in 
Chautauque  county,  New  York,  against  the  plaintiff,  and  served 
upon  N.  A.  Lowry  and  Elial  T.  Foote,  which  the  court  rejected, 
and  the  defendants  excepted. 

The  defendants  offered  Robert  Falconer,  a  witness  called  and 
sworn  by  the  plaintiff,  who  stated  on  his  cross-examination,  among 
other  things,  as  follows :  "  I  cannot  recollect  positively  whether 
my  name  was  to  or  a  party  to  the  notes  taken  up  by  this  note.  I 
do  not  recollect  that  there  was  any  understanding  that  I  was  to  be 
a  party  to  this  note  until  it  was  brought  to  me  to  be  discounted. 
When  it  was  shown  to  me,  the  three  first  names  were  to  it.  I 
presume  I  am  indebted  for  a  part  of  the  sum  for  which  this  note 
was  given.  It  was  shown  me  about  the  time  it  was  discounted. 
There  was  no  arrangement  between  me  and  the  parties  to  the 
note,  that  I  should  be  discharged.  The  cashier  of  the  bank  was  also 
originally  indebted ;  so  was  Brigham.  My  impression  is  that  we 
were  not  equally  liable ;  that  one  of  the  parties  had  two  shares. 
At  the  time  the  note  was  shown,  I  have  no  recollection  that  any 
thing  was  said  about  Shepard  or  Brigham  being  on  the  note,  or 
should  be ;  understood  distinctly  for  what  the  note  was  made ;  to 
take  up  the  notes  in  bank  given  for  that  particular  transaction.  I 
was  president  and  director,  and  Shepard  cashier,  of  the  bank  at 
that  time.  Shepard  was  absent.  Don't  recollect  of  seeing  the 
note  until  it  was  presented  to  me  in  bank.  In  a  conversation  with 
Judge  Foote,  about  a  year  ago,  when  he  was  active  in  trying  to 
raise  the  bank,  he  was  talking  with  me,  that  I  should  pay  my 
share  of  the  note.  I  told  him  that  I  would  not  evade  any  respon- 
sibility. I  did  not  tell  him  that  my  name  ought  to  be  on  the 
note.  I  have  no  recollection  of  telling  Judge  M'Calmont  that  my 
name  ought  to  have  been  on  that  note.  I  don't  recollect  talking 
to  Judge  Foote  before  an  investigating  committee  that  my  name 
ought  to  have  been  on  that  note,  but  I  acknowledged  my  accounta- 
bility ;  did  not  offer  to  put  my  name  on  the  note ;  have  no  recol- 
lection of  ever  offering  to  put  any  name  on  the  note.  Mr  Shepard 
had  at  the  time  the  note  was  shown  gone  to  New  York.  Under- 
stood all  the  defendants  admitted  their  liability.  Judge  Foote 
offered  to  pay  his  proportion  of  this  note  to  the  bank  since,  and  it 
was  refused  on  the  ground  that  by  discharging  him  the  whole 
n.  — 25  R 
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would  have  been  discharged.  Have  heard  Brigham  admit  his 
liability.  The  original  discount  was  to  pay  for  a  purchase  in 
which  we  were  all  interested,  and  continued  from  time  to  time. 
Have  no  recollection  that  Judge  Foote  said  he  was  surprised  that 
I  had  discounted  that  note  without  putting  my  name  on  it.  Have 
no  recollection  that  Lowry  ever  complained  that  my  name  not 
being  on  it  was  a  fraud  on  the  others,"  &c.  They  then  offered 
in  evidence  by  the  testimony  of  Alexander  M'Calmont,  Esq., 
among  other  things,  as  follows :  "  I  was  present  at  the  investiga- 
tion, part  of  the  time ;  it  was  at  the  time  Lowry  and  Irvine  re- 
turned certain  notes  to  the  bank,  and  this  among  them.  The 
directors,  a  number  of  citizens,  and  Irvine  and  Lowry  and  Foote 
were  present.  My  opinion  is  that  Dr  Foote  expressed  his  sur- 
prise at  seeing  this  note,  and  said  that  other  names  should  be  on 
it,  addressing  himself  to  Falconer.  Think  Mr  Falconer  said  his 
name  was  to  have  been  on,  or  ought  to  have  been  on,  and  he 
would  put  his  name  to  it  any  time,  as  he  was  liable  for  one-sixth 
part  of  the  note.  The  note  was  talked  of  again  at  an  investiga- 
tion, and  he  began  a  writing,  acknowledging  his  liability  for 
one-sixth  part  of  this  note.  At  another  time,  my  impression  is 
before  the  bringing  of  this  suit,  Mr  Falconer  had  a  pen  in  his  hand 
to  put  his  name  on  the  note  at  March  term  1838,  but  before  suit 
brought,  and  Mr  Thompson  objected  to  his  putting  his  name  on. 
The  president  and  cashier  and  board  of  directors  present,  my  im- 
pression is  it  was  at  the  time  the  notes  were  returned ;"  and  also 
by  the  testimony  of  Robert  M'Kinney,  as  follows :  "  I  saw  the 
note  when  Lowry  and  Irvine  returned  the  notes ;  can't  say  whe- 
ther in  December  1837,  or  January  or  February  1838.  I  was 
one  of  the  directors.  My  impression  is  that  the  four  names  were 
to  it.  I  recollect  a  conversation  between  Irvine  and  Falconer 
about  this  note,  but  not  with  Foote.  It  was  in  the  upper  room 
of  the  bank.  Irvine  said  to  Falconer,  '  you  know  your  name  was 
to  have  been  on  that  note  before  it  was  discounted.'  Mr  Falco- 
ner replied, '  that  is  very  true ;  my  name  should  or  ought  to  have 
been  on  it;' "  and  also  by  the  testimony  of  Jeremiah  C.  Newman, 
as  follows  :  "  I  was  present  at  a  conversation  between  Irvine  and 
Falconer  concerning  the  note.  Irvine  said  to  Falconer, '  he  knew 
very  well  that  his  name  ought  to  have  been  on  the  note  before  it 
was  discounted  or  done.'  Mr  Falconer  said  '  he  knew  it  had,  and 
acknowledge  myself  indebted  for  one-sixth  part  of  that  note.'  Irvine 
said,  '  that  is  not  the  thing,  you  ought  to  have  put  your  name  on 
it  before  using  it.'  Falconer  said  he  had  not  done  it,  or  replied 
something  like  that.  I  was  a  director  of  the  bank  at  that  time." 
To  this  evidence  offered  by  the  defendants  as  to  the  declarations 
of  the  president  of  the  bank,  the  plaintiffs  objected,  and  the  court 
overruled  the  evidence  as  a  declaration  of  the  president  of  the 
bank,  and  admitted  it  to  impeach  the  witness,  (Falconer,)  but  for 
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no  other  purpose ;  to  which  opinion  and  decision  the  defendants 
excepted. 

The  defendants  then  offered  in  evidence  records  of  foreign  at- 
tachments in  the  state  of  New  York,  and  injunction  mentioned  in 
the  special  plea ;  to  the  admission  of  which  the  plaintiff  objected, 
but  the  court  admitted  them,  reserving  the  point. 

The  defendants  then  offered  in  evidence  the  record  of  attach- 
ment of  Henry  B.  Van  Buren  and  Nathaniel  P.  Copp.  The  plain- 
tiff objected  that  it  did  not  show  the  preliminary  steps  to  gain 
jurisdiction  in  the  cause,  &c.,  but  the  objection  was  overruled, 
and  the  testimony  received,  reserving  the  point. 

The  defendants  then  offered  the  record  of  attachment  suit  of 
Sedgwick  Benham,  showing  that  a  foreign  attachment  issued,  and 
bank  appeared  by  counsel,  and  judgment  entered  against  the  bank. 
The  plaintiff  objected  that  it  did  not  appear  by  the  certificate  of 
the  clerk,  that  "  all  the  record  is  contained  therein,"  according  to 
the  statute  of  that  state ;  also  that  it  appeared  by  the  record 
itself,  that  the  whole  record  was  not  included — not  a  full  record — 
which  objection  was  sustained,  and  the  defendants  excepted. 

The  defendants  then  offered  the  deposition  of  Judson  Southland, 
proposing  to  follow  it  with  an  extract  of  a  record  of  the  verdict 
of  the  jury  in  the  case  of  Sedgwick  Benham,  and  the  laws  of  the 
state  of  New  York.  An  objection  by  plaintiff  was  sustained, 
except  as  to  the  laws  of  New  York,  and  exception  taken  by  the 
defendants.  (Judson  Southland  was  the  sheriff  of  Chautauque 
county,  and  proved  the  service  of  attachment  on  Lowry,  23d  of 
February  1838.) 

The  defendants  then  gave  in  evidence  eight  notes  referred  to 
in  Mr  Falconer's  testimony,  and  offered  to  prove  by  the  books 
of  the  bank,  that  there  was  a  greater  amount  of  notes  issued  than 
allowed  by  the  charter,  to  show  that  the  charter  had  been  violated 
and  no  recovery  could  be  had  in  this  case — that  prior  to  the  dis- 
count of  those  notes,  they  had  far  exceeded  double  the  amount  of 
capital  stock.  An  objection  by  the  plaintiff  was  sustained  and 
exception  taken  by  the  defendants. 

The  defendants  then  offered  in  evidence  the  bye-laws  of  the 
board  of  directors,  to  show  that  by  them  a  board  of  directors 
must  be  present,  and  that  there  was  no  board  of  directors  who 
permitted  the  discount  of  this  note,  and  for  that  reason  the  plain- 
tiff could  not  recover.  An  objection  was  taken  by  the  plaintiff, — 
sustained  by  the  court,  and  the  defendants  excepted. 

The  defendants  then  offered  in  evidence  the  returns  of  Robert 
Falconer,  president,  and  F.  Shepard,  cashier,  December  1835  and 
1836,  to  show  that  at  the  time  the  present  note  was  discounted 
the  charter  was  null  and  void  under  the  10th  section  of  the  Act 
of  1814.  The  plaintiff  objected,  but  the  testimony  was  received, 
the  court  reserving  the  point. 

The  defendants  proposed  to  show  that  in  July  1836,  there  was 
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a  vote  of  the  board  of  directors,  that  the  new  stockholders  or 
stockholders  of  the  increased  capital,  should  pay  the  holders  of  the 
old  stock  2^  per  cent,  premium.  That  previous  to  this  date,  the 
bank  had  declared  dividends  to  the  amount  of  12^  per  cent,  the 
preceding  year,  and  this  resolution  was  upon  consultation  as  to 
the  best  mode  to  give  the  holders  of  the  old  stock  a  dividend  with- 
out dividing  with  the  commonwealth,  as  by  the  charter  the  com- 
monwealth was  to  have  one-half  the  dividends  above  12  per  cent. 
This  evidence  was  received  by  the  court,  reserving  the  point. 

The  defendants  then  gave  in  evidence  resolutions  of  the  board 
of  the  1st  of  June  1836,  and  30th  of  June  1836,  in  connexion  with 
another  of  the  19th  of  April  1836,  and  offered  Fitch  Shepard  to 
prove  that  these  resolutions  were  made  to  evade  the  Act  to  which 
they  have  reference.  An  objection  by  the  plaintiff  was  sustained, 
and  the  defendants  excepted. 

The  defendants  then  offered  injunction  from  the  Court  of  Chan- 
cery in  the  state  of  New  York.  An  objection  by  the  plaintiff 
was  sustained,  and  exception  taken  by  the  defendants. 

The  defendants  offered  depositions  taken  in  commission  in  the 
case  of  Lumbermen's  Bank  v.  Nathaniel  A.  Lowry,  No.  57  and 
No.  58,  March  Term  1838.  An  objection  by  the  plaintiffs  was 
sustained,  and  exception  taken  by  the  defendants. 

The  defendants  offered  to  prove  by  the  testimony  of  Robert 
Falconer,  that  the  increased  capital  stock  was  not  all  paid  in. 
An  objection  by  the  plaintiff  was  sustained,  and  the  defendants 
excepted. 

The  defendants  then  proposed  to  ask  this  witness  whether  on 
the  19th  of  September  1837,  the  whole  capital  stock  was  paid  in. 
The  court  permitted  the  defendants  to  prove  that  the  original  cap- 
ital stock  of  the  bank  was  not  paid  in,  but  refused  the  remaining 
part  of  the  proposition.  To  this  decision  both  parties  excepted. 

The  court  were  requested  by  the  defendants  to  charge  the  jury 
on  the  following  points  : 

1.  The  paper  given  in  evidence  imports  no  consideration  in 
itself,  and  without  proof  of  consideration  independent  thereof,  and 
for  which  it  was  given,  no  suit  could  be  supported  upon  it. 

2.  The  proof  given  of  consideration,  independent  of  the  paper 
given  in  evidence,  being  that  of  a  joint  liability  of  the  defendants, 
together  with  two  others,  Robert  Falconer  and  Fitch  Shepard,  the 
liability  is  different  from  that  declared  upon,  and  therefore  the 
plaintiff  cannot  recover. 

3.  If  the  jury  believe  from  the  evidence,  that  when  the  note  or 
paper  given  in  evidence,  was  signed  by  the  defendants,  it  was  the 
understanding  of  the  parties  that  the  president  of  the  bank  and 
the  cashier,  or  either  of  them,  was  to  sign  it  before  it  was  dis- 
counted or  passed,  the  passing  of  it  at  the  bank  without  their  sig- 
nature to  it,  was  a  fraud  upon  the  defendants,  and  no  recovery  can 
be  had  upon  it. 
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4.  That  if  the  jury  believe  the  testimony  of  the  Hon.  Alexan- 
der M'Calmont,  Robert  M'Kinney,  and  Robert  Miles,  as  to  the 
admissions  of  Robert  Falconer,  that  his  name  ought  to  have  been 
to  the  note,  and  he  was  to  have  signed  it  and  neglected  it,  it  is 
sufficient  evidence  of  such  understanding  and  agreement  as  to  ren- 
der him  jointly  liable  with  the  defendants,  and  the  suit  of  the 
note  by  the  bank  against  the  four  defendants,  cannot  be  sustain- 
ed, and  the  plaintiff  cannot  recover  in  this  suit. 

5.  If  the  jury  believe  from  the  evidence  that  the  name  of  Fide- 
lio  W.  Brigham  was  not  put  to  the  note  until  after  it  was  dis- 
counted by  the  president  of  the  bank,  and  signed  to  it  with  the 
same   understanding  that  Falconer  and  Shepard's  names  were 
also  to  be  on  it,  it  is  void  as  to  him,  and  the  plaintiff  cannot  re- 
cover. 

6.  If  the  jury  believe  from  all  the  evidence  that  the  resolution 
of  the  board  of  directors,  and  the  written  stipulations  of  the  17th 
of  February  1838,  contain  the  true  argument  of  the  parties,  and 
Irvine  complied  with  it  on  his  part,  it  is  a  bar  to  the  present  suit, 
and  the  plaintiff  cannot  recover. 

7.  The  records  of  the  attachments  in  Chautauque  county,  given 
in  evidence,  of  Van  Buren  and  Copp  against  the  Lumbermen's 
Bank  at  Warren,  are  evidence  that  whatever  debt  might  be  due 
from  the  defendants,  Foote  and  Lowry,  to  the  bank,  at  the  time 
of  the  commencement  of  this  suit,  was  in  the  custody  of  the  law, 
and  pledged  for  the  use  of  those  creditors ;  and  if  so  pledged  by 
the  laws  of  New  York,  it  forms  an  effectual  bar  to  this  suit,  and 
until  they  are  in  some  way  satisfied  or  discharged,  the  plaintiff 
cannot  recover. 

8.  That  by  a  failure  on  the  part  of  the  bank  of  a  compliance 
with  the  10th  section  of  the  Act  of  1814,  and  the  24th  article  of 
the  3d  section  of  the  Act  of  1824,  incorporated  into  the  Act  incor- 
porating the  Lumbermen's  Bank  at  Warren,  for  the  year  ending  the 
1st  Monday  of  November  1836,  as  showed  by  the  certificate  of  " 
the  auditor  general,  the  charter  of  the  bank  became  forfeited  and 
null  and  void  before  passing  the  note  upon  which  the  suit  is  brought, 
and  therefore  the  transaction  is  void,  and  no  suit  can  be  sustained 
upon  it,  and  the  plaintiff  cannot  recover  in  this  suit. 

9.  That  by  the  failure  of  compliance  on  the  part  of  the  bank 
with  the  same  provisions  for  the  year  ending  the  1st  Monday  of 
November  1837,  as  showed  by  the  same  certificate,  the  charter 
became  absolutely  null  and  void  before  the  commencement  of  this 
suit,  and  therefore  it  cannot  be  sustained. 

10.  That  if  the  capital  stock  of  the  bank,  as  authorized  by  the 
Act  of  incorporation  of  the  28th  of  February  1834,  was  not  all 
paid  in  before  discounting  any  notes  or  issuing  any  of  its  bills, 
any  discounts  made  by  it  afterwards  are  unlawful,  and  no  suit 
can  be  brought  upon  any  note  so  discounted  by  it. 

11.  That  if  said  capital  stock  was  not  all  so  paid  in  before  the 

II.—  R* 
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transaction  upon  which  this  suit  is  founded,  the  note  is  void,  be- 
ing prohibited  by  the  7th  section  of  the  Act  of  incorporation,  and 
this  suit,  therefore,  cannot  be  sustained. 

12.  That  if  the  plaintiffs  are  entitled  to  recover  in  this  suit,  they 
can  only  recover  the  amount  of  cash  value  of  the  office  notes  of 
the  Lumbermen's  Bank  at  Warren,  at  the  place  and  time  when 
payable. 

13.  That  the  note  or  paper  given  in  evidence  is  not  such  as  the 
bank  had  any  authority  to  deal  in,  and  no  suit  can  be  sustained 
upon  it. 

The  Court  thus  charged  the  jury : 

ELPRED,  President. — The  defence  in  this  case  rests  principally 
on  questions  of  law  for  the  court.  There  are  some  facts,  however, 
for  the  jury  to  find,  and  the  testimony  in  the  case  is  referred  to 
them.  The  defendants  contend  that  no  recovery  can  be  had  on 
the  paper  unless  the  plaintiffs  show  a  good  consideration  for  it, 
independent  of  the  paper  itself.  It  appears  from  the  evidence  that 
the  note  or  writing  now  in  dispute  was  discounted  at  the  bank  to 
take  up  other  notes  then  due ;  and  it  was  a  renewal  of  discounts 
that  commenced  early  in  the  spring  of  1836.  That  about  that 
time  the  defendants,  and  Messrs.  Falconer  and  Shepard,  the  pres- 
ident and  cashier  of  the  bank,  purchased  certain  real  estate,  and 
the  original  discount  was  for  their  joint  concern.  The  notes  that 
are  renewed  from  time  to  time,  sometimes  had  all  their  names  to 
them  and  sometimes  not ;  sometimes  one  or  more  names  are  left 
off,  and  then  again  others.  If  this  testimony  is  believed  by  the 
jury,  the  plaintiffs  have  shown  a  good  consideration  for  this  note, 
and  notwithstanding  the  plaintiffs  have  shown  a  joint  liability  of 
others,  whose  names  are  not  on  the  note,  it  is  no  legal  objection 
to  plaintiff's  recovery,  and  this  is  a  negative  answer  to  defendants' 
second  point. 

The  defendants'  third,  fourth,  and  fifth  points  may  be  considered 
together.  We  answer  that  if  the  jury  believe  from  the  evidence 
that  this  paper  was  signed  by  the  defendants,  and  handed  to  the 
president  of  the  bank,  or  cashier,  with  an  understanding  that  they 
were  to  sign  it  before  it  was  discounted,  and  they  discounted  the 
note  without  doing  so,  it  would  be  a  fraud  on  these  defendants, 
and  the  plaintiffs  could  not  recover. 

Mr  Falconer,  the  president,  says  the  note  was  handed  him  for 
discount,  to  take  up  other  notes  then  in  bank,  without  any  such 
agreement  or  understanding;  at  the  same  time  he  admits  his  just 
liability  with  the  others,  and  this  is  the  only  evidence  of  any  agree- 
ment or  understanding  on  the  subject  at  the  time  the  note  was 
discounted ;  he  in  fact  states  there  was  no  such  agreement.  The 
testimony  of  Judge  M'Calmont  and  others,  was  only  received  to 
impeach  the  recollection  of  Mr  Falconer.  Suppose  his  evidence 
was  successfully  impeached,  it  would  only  leave  the  jury  without 
any  testimony  further  than  what  might  be  inferred  from  the  fact 
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of  their  being  all  jointly  liable  for  the  debt.  They  will  take  also 
into  consideration,  that  although  jointly  liable,  they  were  by  no 
means  before  this  uniform  in  all  signing  notes  that  were  given  in 
renewal  of  their  notes.  From  the  evidence,  it  is  difficult  to  say 
at  what  time  Brigham  put  his  name  to  this  note ;  but  if  he  did 
after  the  note  was  discounted,  without  any  agreement  that  Fal- 
coner and  Shepard  should  also  sign  it,  and  there  is  no  evidence 
of  such  agreement,  it  would  be  no  objection  to  the  plaintiffs'  right 
to  recover  in  this  case. 

The  defendants  gave  in  evidence  an  agreement  or  stipulation 
by  the  bank  that  they  would  not  sue  Guy  C.  Irvine,  dated  17th 
of  February  1837,  and  they  contend  that  this  suit  is  brought  in 
violation  of  that  agreement,  and  therefore  the  bank  cannot  sus- 
tain this  suit.  And  this  is  the  subject  of  their  6th  point,  to  which 
we  assent  if  true.  The  plaintiffs  in  explanation  of  that  agree- 
ment have  proved  by  several  witnesses,  that  the  note  now  on  trial 
was  expressly  excepted  out  of  that  agreement  and  stipulation. 
If  from  all  the  evidence,  the  jury  believe  that  this  note  was  in- 
tended to  be  and  was  included  in  the  stipulation,  the  plaintiffs 
should  not  recover,  having  commenced  their  action  in  violation 
thereof.  If,  however,  the  jury  are  satisfied  that  this  note  was 
expressly  excluded  from  the  agreement,  it  is  no  objection  to  a  re- 
covery. 

To  the  defendants'  7th  point  relating  to  the  attachments  in  the 
state  of  New  York,  records  of  which  are  received  here  on  the  trial, 
we  answer  that  they  are  no  bar  to  a  recovery  in  this  suit. 

We  cannot  agree  to  their  8th  and  9th  points. 

To  their  10th  and  llth  points,  which  relate  to  the  original 
capital  stock  of  the  bank,  we  answer  that  if  the  capital  stock  of 
the  bank  was  not  all  paid  in  before  the  transaction  upon  which 
this  suit  is  founded,  the  plaintiffs  cannot  recover  on  this  paper;  it 
is  altogether  void,  it  having  been  discounted  in  direct  violation  of 
the  Act  of  incorporation.  If  the  bank  issued  bills  and  discounted 
other  notes  before  the  capital  was  all  paid  in,  but  it  was  all  paid 
in  before  the  discounting  the  note  now  in  dispute  or  the  notes  that 
were  taken  up  by  this  note,  it  would  be  no  objection  to  a  recovery. 

The  defendants  are  entitled  to  have  every  exception  duly  con- 
sidered, and  the  full  benefit  of  the  law,  if  in  their  favour.  Yet  the 
objections  here  made,  appear  to  come  with  an  ill  grace  from  them 
under  all  the  circumstances.  They  were  the  most  efficient  and 
active  men  in  taking  the  stock,  seeing  to  the  money  being  all  paid 
in,  and  putting  this  bank  in  operation,  and  met  with  the  commis- 
sioners and  directors  for  that  purpose,  and  the  only  objection  that 
can  be  possibly  made,  that  the  original  stock  was  not  all  paid 
in  before  any  notes  were  issued,  relates  to  a  transaction  of  their 
own.  They  attempted  to  obviate  a  difficulty  in  relation  to  the 
stock  subscribed  by  Gen.  Irvine,  of  Philadelphia,  who,  instead  of 
sending  the  money  to  pay  for  his  stock,  authorized  a  draft  on  him 
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in  the  city.  This  was  not  considered  a  payment,  and  Messrs 
Foote,  Irvine,  Lowry  <fe  Hall,  undertook  to  arrange  it,  and  they,  or 
some  one  of  them,  drew  on  some  bank  in  Buffalo  for  the  amount, 
which  was  passed  to  the  credit  of  this  bank  on  the  27th  February 
1835,  and  this  completed  the  payment  for  the  whole  capital  stock. 
All  the  bills  issued  by  this  bank  before  the  27th  February,  were 
$2500,  issued  for  the  accommodation  of  Guy  C.  Irvine,  one  of 
these  defendants,  and  a  Mr  Fisher ;  and  besides,  Irvine  and  Brig- 
ham  were  amongst  their  first  directors,  and  continued  so  for  a 
considerable  time. 

To  their  12th  and  13th  points  we  also  dissent.  The  defendants 
have  received  from  the  bank  a  full  and  fair  consideration  to  the 
amount  expressed  in  this  note,  payable  in  the  office  notes  of  the 
bank.  This  payment  to  the  stockholders  would  be  as  good  as 
specie,  as  it  would  enable  them  to  pay  so  much  of  their  debts,  or 
redeem  that  amount  of  their  liabilities.  Does  the  law  under  these 
circumstances  compel  us  to  say  that  the  debt  named  shall  be 
reduced  to  the  current  value  of  this  paper,  at  the  time  the  note 
fell  due,  when  it  might  be  greatly  below  par,  in  consequence  of 
the  acts  of  the  parties  ?  If  this  were  the  rule,  it  is  readily  seen 
that  great  injustice  might  be  done  to  the  stockholders  and  inno- 
cent holders  of  this  paper.  It  would  be  only  necessary  for  a  few 
wealthy  favourites  of  a  bank  to  get  large  discounts  on  time,  put 
the  paper  into  circulation,  when  to  them  it  would  be  as  specie. 
This  paper  the  bank  would  have  no  means  of  meeting,  and  would 
suspend,  and  of  course  the  paper  would  greatly  depreciate;  and  when 
the  debt  of  those  borrowers  came  to  be  liquidated  by  the  court, 
claim  a  reduction  from  their  debt  to  the  amount,  and  when  thus 
liquidated,  purchase  up  the  paper  at  perhaps  fifty  cents  on  the  dollar, 
and  pay  their  judgment  in  that  paper  at  par;  this,  it  strikes  me, 
would  enable  them  to  take  advantage  of  their  own  wrongful  acts. 
We  do  not  say  that  any  thing  like  this  is  attempted  in  the  present 
case ;  yet  we  have  it  in  evidence  that  Mr  Irvine  testified  before  a 
legislative  committee,  that  if  he  (Lowry)  and  a  few  others  would 
pay  the  bank,  it  would  be  in  good  credit. 

The  defendants  excepted  to  this  charge. 

Verdict  for  plaintiffs  for  $20,640.42. 

The  errors  assigned  embraced  all  the  bills  of  exception  to  evi- 
dence and  charge  of  the  court. 

Galbreath  and  Marvin,  for  plaintiffs  in  error,  in  support  of  the 
special  pleas  in  bar  offered,  and  the  effect  of  the  foreign  attach- 
ments, cited  1  JV.  Y.  Rev.  Stat.  764;  2  Ib.  377,  sec.  15;  15  Serg. 
#  Rawle  173;  6  Binn.  353;  2  Kent  Com.  384;  11  Serg.  fy  Rawle 
188;  1  Penn.  Rep.  117;  5  Johns.  37;  13  Serg.  fy  Rawle  224;  1 
Yeates  279;  1  Salk.  291  ;  23  Wend.  94;  2  Doll.  277;  7  Serg.  <$- 
Rawle  182;  9  Serg.  fy  Rawle  174;  4  Watts  414;  1  Penn.  Rep.'lll; 
4  Rawle  111 ;  Clark's  Chan.  Rep.  235.  And  on  the  subject  of  the 
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challenge  of  the  juror,  cited  14  Serg.  <$*  Rawle  292 ;  8  Johns.  347 ; 
1  Penn.  Rep.  443 ;  7  Watts  585 ;  8  Watts  384. 

The  note  upon  which  suit  is  brought,  is  not  such  a  contract  as 
the  bank  had  a  right  to  make ;  it  is  neither  a  bill  of  exchange  nor 
promissory  note.  10  Serg.  4*  Rawle  94;  4  Watts  400;  2  Cow. 
664 ;  15  Johns.  383 ;  3  Wend.  482.  But  if  the  charter  of  the  bank 
was  forfeited  before  this  note  was  discounted,  then  the  act  is  void, 
and  there  can  be  no  recovery.  2  Penn.  Rep.  44.  As  to  the  mea- 
sure of  damages,  this  was  a  contract  to  pay  notes  of  the  Lumber- 
men's Bank,  and  the  plaintiff  is  only  entitled  to  recover  what  they 
were  worth  at  the  time  of  the  trial.  10  Serg.  <£•  Rawle  94;  8 
Peters  199. 

M'Candless  and  Pearson,  contra.  The  matter  of  the  special 
pleas  were  only  the  subject  of  pleas  in  abatement,  and  could  not 
therefore  be  pleaded  in  bar.  9  John.  221 ;  15  Serg.  4*  Rawle  150 ; 
17  Eng.  C.  L.  Rep.  269;  3  Rawle  320;  5  Johns.  101 ;  3  Johns.  259  ; 
4  Cow.  521 ;  1  Penn.  Rep.  442 ;  19  Wend.  46 ;  1  Yeates  279. 

The  fact  of  forfeiture  of  a  charter  cannot  be  determined  col- 
laterally. 4  Rawle  24 ;  9  Mass.  423 ;  1  Penn.  Rep.  303 ;  7  Pick. 
371.  As  to  the  measure  of  damages,  the  rule  laid  down  by  the  court 
below  can  do  the  defendants  no  harm,  for  the  court  have  the  con- 
trol over  the  execution. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  is  an  action  of  assumpsit,  to  recover  the 
amount  due  on  a  note.  The  defendants  pleaded  non  assumpsit, 
and  payment  with  leave,  &c.  On  the  trial,  they  offered  three 
special  pleas  in  bar,  stating  in  substance  that  the  debt,  on  which 
suit  is  brought,  was  attached  by  process  issued  out  of  the  courts 
of  the  state  of  New  York  since  the  commencement  of  the  suit, 
to  secure  the  payment  of  several  sums  of  money,  therein  mention- 
ed, owing  by  the  Lumbermen's  Bank  to  citizens  of  said  state. 
These  pleas  were  rejected  by  the  court. 

The  plaintiff,  after  exhibiting  the  charter  and  the  Act  of  incor- 
poration, proved  the  signatures  of  Irvine,  Lowry,  and  Foote,  three 
of  the  defendants ;  the  witness  saw  the  note  in  January  or  Feb- 
ruary 1838;  the  three  names  were  then  signed  to  the  note,  but 
Brigham's  name  was  not ;  to  the  best  of  the  knowledge  of  the 
witness,  it  was  not  to  it  when  the  note  was  before  the  investigat- 
ing committee.  The  defendants  also  proved,  that  the  name  of 
Brigham  signed  to  the  note,  is  in  his  hand-writing.  On  this  evi- 
dence, the  counsel  for  the  defendants  objected  to  the  admission  of 
the  note,  but  the  court  admitted  it,  because  this  is  the  ordinary 
evidence  of  its  execution,  and  has  always  been  deemed  sufficient 
preliminary  proof.  If  there  is  any  thing  in  the  fact  on  which 
stress  was  laid,  that  Brigham's  name  was  affixed  to  the  note  after 
ii.  — 26 
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it  was  discounted  by  the  bank,  it  may  be  alleged  by  way  of 
defence,  but  it  is  no  reason  for  excluding  it  from  the  jury. 

The  defence  rests  on  several  grounds;  and  as  far  as  I  have  been 
able  to  understand  the  case,  from  the  confused  paper-book,  they 
may  be  included  under  the  following  general  heads : — 

The  defendants  insist  that  the  plaintiffs  cannot  recover,  1st, 
Because  the  charter  is  forfeited ;  2d,  Because  the  note,  on  which 
the  suit  is  brought,  is  not  authorized,  but  is  taken  contrary  to  the 
Act  of  incorporation;  3d,  For  fraud;  4th,  That  the  debt  was 
attached  under  process  from  the  courts  of  the  state  of  New  York; 
and  5th,  That  the  court  erred  in  the  rule  as  to  the  measure  of 
damages.  These  points,  with  some  preliminary  matters  which 
form  the  subject  of  several  bills  of  exception,  and  which  will  be 
noticed  in  the  first  instance,  will,  it  is  believed,  embrace  the  whole 
case. 

The  objection  to  the  juror.  As  a  general  rule,  a  juror  must  be 
superior  to  all  exception ;  but  this  principle  is  not  of  universal 
application.  It  must  not  be  carried  to  such  a  length  as  to  run 
the  risk  of  defeating  the  ends  of  justice,  by  excluding  from  the 
panel,  persons  who  have  expressed  an  indefinite  opinion  of  the 
merits  of  a  case,  where,  from  the  magnitude  of  the  sum  in  con- 
troversy, or  other  incidents  which  may  attend  it,  it  has  become  a 
subject  of  general  conversation.  It  may  be  sometimes  difficult  to 
find  a  competent  juror  who  may  not  have  heard  something  of  the 
dispute,  and  who  may  not  have  expressed  an  opinion  favourable 
or  unfavourable  on  a  given  and  partial  state  of  facts.  And  this 
was  all  that  was  done  by  the  juror.  He  never  formed  nor 
expressed  an  opinion  as  to  the  indebtedness  of  the  defendants, 
but  he  had  expressed  one  from  the  statement  of  others.  He  had 
formed  no  opinion  as  to  the  merits  of  the  case,  for  of  this,  as  he 
states,  he  knew  nothing.  It  is  like  the  case  of  Donnell  v.  Master, 
(8  Johns.  Rep.  445).  A  juror  said,  "  that  if  the  reports  of  the 
neighbourhood  were  correct,  the  defendant  was  wrong  and  the 
plaintiff  was  right."  This  was  held  not  to  be  a  sufficient  objec- 
tion to  his  being  sworn  and  impanelled.  The  court  say>  his 
declaration  being  hypothetical,  it  is  not  such  a  bias  as  ought  to 
exclude  him. 

The  evidence  offered  to  prove  the  consideration  of  the  note  was 
competent  for  that  purpose,  for  we  cannot  doubt  that  evidence  of 
a  joint  indebtedness  of  six  persons,  would  be  a  valuable  consider- 
ation for  a  note  given  by  four.  Nor  can  the  fact  that  there  are  no 
money  counts  alter  the  case.  The  cause  was  tried  on  a  state- 
ment, which  is  intended  to  dispense  with  form;  and  had  there  been 
any  objection  on  that  ground,  it  ought  to  have  been  disclosed  on 
the  trial,  when  the  plaintiff  would  have  had  an  opportunity  to 
amend. 

There  is  nothing  in  the  exception  to  the  competency  of  Mr  Fal- 
coner. He  was  not  a  stockholder  at  the  time  he  was  admitted  to 
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testify.  He  is  therefore  entirely  disinterested  on  that  ground. 
Nor  is  there  any  force  in  the  objection,  that  it  was  understood  at 
the  time  the  note  was  discounted,  that  he  and  Shepard,  the 
cashier,  were  also  to  sign  it.  If  he  has  any  interest,  it  is  rather  to 
defeat  the  suit :  for  supposing  the  fact  to  be  that  he  is  a  joint  debtor, 
and  as  such  bound  to  sign  the  note,  he  would  be  liable  in  a  suit 
for  contribution,  in  which  the  judgment  here  rendered,  connected 
with  proof  that  it  was  a  joint  debt,  would  be  evidence.  At  any  rate, 
it  is  a  matter  of  indifference  to  him  whether  he  remains  the  debtor 
of  the  bank,  or  becomes,  as  he  will  if  there  be  a  recovery,  the  debtor 
of  the  defendants  for  his  portion  of  the  debt.  This  part  of  the  objec- 
tion belongs  to  another  portion  of  the  case,  which  will  be  noticed 
hereafter.  Again,  if  the  witness  violated  the  duty  prescribed  in 
the  20th  article  of  the  Act  of  the  25th  of  March  1824,  as  is  alleged, 
— which  has  been  urged  as  an  argument  against  his  competency — 
he  is  liable,  in  his  individual  capacity,  to  pay  the  amount  of  the 
excess  of  discount,  to  any  person  or  persons,  holders  of  the  notes 
of  the  bank,  or  having  a  claim  for  a  deposit  to  an  equal  amount, 
who  shall  first  sue  for  its  recovery.  He  is  in  no  way  liable  to  the 
bank,  nor  to  the  debtors  of  the  bank,  and  the  most  that  can  be 
made  of  it  is,  that  if  this  money  be  recovered,  it  increases  the 
funds  of  the  bank,  and  consequently  there  would  be  less  necessity 
for  the  depositors  and  note-holders  to  resort  to  the  extraordinary 
remedy  by  suit  against  the  delinquent  directors.  But  this  is  a 
contingent  liability  merely,  which  has  never  yet  been  held  cause 
for  the  exclusion  of  a  witness,  although  it  may  be  urged  with 
some  force  against  his  credit. 

Having  disposed  thus  briefly  of  the  preliminary  matters  (in 
none  of  which  have  I  been  able  to  discover  any  cause  for  the 
reversal  of  the  judgment)  I  shall  now  consider  the  remaining  ob- 
jections in  their  order : 

1.  And,  first,  the  forfeiture  of  the  charter.  The  alleged  delin- 
quency of  the  bank  consists  in  this  :  a  failure  of  the  bank  to  comply 
with  the  lOfh  section  of  the  Act  of  1814,  and  the  24th  article  of  the 
2d  section  of  the  Act  of  the  25th  of  March  1824;  the  allegation 
that  the  capital  stock  of  the  bank,  as  authorized  by  the  Act  of 
Incorporation  of  the  28th  of  February  1834,  was  not  all  paid  in, 
as  is  directed  by  the  Act,  before  discounting  any  note  or  issuing 
any  of  its  bills ;  and  that  the  capital  stock  was  not  all  paid  in 
before  the  transaction  on  which  this  suit  is  brought.  The  Act  of 
the  25th  of  March  declares  the  charter  of  a  bank,  neglecting  to 
pay  or  declare  dividends,  absolutely  null  and  void,  and  of  no 
effect  whatsoever;  and  that  the  bank  from  thenceforth  shall  be 
deemed  and  taken  as  dissolved,  unlawful,  and  unincorporated. 
The  7th  section  of  the  Act  incorporating  the  Lumbermen's  Bank, 
also  declares  that  no  discount  shall  be  made,  or  any  note  issued 
by  the  bank,  until  the  whole  of  the  capital  stock  shall  be  paid  in. 
These  prohibitions  and  restrictions  are  very  positive,  and  expressed 
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in  strong  language ;  and  if  the  bank  has  omitted  or  neglected  to 
comply  with  them,  and  the  proper  steps  had  been  taken,  the 
charter  would  have  been  declared  by  the  proper  authority  null 
and  void.  But  the  difficulty  which  meets  the  defendants,  is,  that 
we  cannot  judicially  know,  nor  can  we  now  investigate  the  truth 
of  these  allegations ;  for  if  there  be  anything  settled  beyond  all 
cavil  and  controversy,  it  is,  that  the  violation  of  a  charter  of  in- 
corporation cannot  be  made  the  subject  of  judicial  investigation 
in  a  collateral  suit.  The  only  evidence,  competent  to  prove  the 
forfeiture  of  a  charter,  is  the  judgment  of  a  court  directly  on  the 
point ;  and  no  inferior  evidence  can  be  admitted  for  that  purpose, 
unless  it  is  otherwise  directed  by  the  legislature  in  express  and 
positive  terms.  The  objection  comes  with  a  peculiar  ill  grace 
from  the  defendants,  some  of  whom  were  directors  of  the  institu- 
tion, and  all  of  whom  received  and  used  the  funds  of  the  bank,  of 
which  they  now  wish  to  deprive  the  innocent  stockholders,  and 
the  honest  creditors,  under  this  flimsy  pretext.  The  provisions 
for  a  forfeiture  of  the  charter  are  not  intended  for  the  benefit  of 
the  debtors,  to  shield  them  and  enable  them  to  commit  a  fraud: 
but  it  is  designed  to  protect  the  public ;  for  notwithstanding  the 
10th  section  declares,  that  in  certain  cases  the  charter  shall  be 
absolutely  null  and  void,  yet  it  also  provides  that  the  bank  shall 
be  liable  in  its  corporate  capacity,  for  the  fulfilment  of  all  its 
contracts,  &c.,  previously  made,  and  shall  be  capable  of  compel- 
ling the  fulfilment  of  any  contract  entered  into  previous  to  the 
delinquency.  So  in  the  20th  article  of  the  3d  section  of  the  Act  of 
25th  of  March  1824,  it  is  provided  that  the  Act  shall  not  be  so 
construed  as  to  prevent  the  bank  from  recovering  the  notes  or  obli- 
gations of  those  who  may  be  indebted  to  it  as  occasion  may 
require.  For  the  purpose  of  collecting  its  debts,  the  charter  is 
still  in  existence,  notwithstanding  it  may  be  forfeited  on  account 
of  the  delinquency  or  neglect  of  its  directors ;  and  this  principle 
must  be  engrafted  into  every  Act  of  incorporation,  to  prevent  the 
most  monstrous  and  glaring  injustice  to  creditors  and  stockholders. 
If  the  charter  had  been  regularly  forfeited,  a  question  of  some 
delicacy  on  the  wording  of  this  Act  would  have  arisen ;  that  is, 
whether  any  debts,  contracted  after  this  cause  of  forfeiture,  could 
be  recovered.  We  are,  however,  happily  relieved  from  a  consi- 
deration of  that  point,  because,  as  the  case  stands,  the  question 
cannot  arise. 

2.  Second  point.  Because  the  note  is  not  authorized, but  is  taken 
contrary  to  the  Act  of  incorporation.  The  note  being  made  pay- 
able in  the  office  notes  of  the  bank,  is  said  to  be  contrary  to  the 
14th  article  of  the  Act  of  the  25th  of  March  1824,  which  prohibits 
corporations,  either  directly  or  through  the  agency  of  others,  either 
in  trust  .or  confidence,  to  deal  or  trade  with  any  profits,  stock, 
money  or  effects  of  the  bank,  in  buying  any  goods,  wares,  or  mer- 
chandise whatever;  that  corporations  shall  not  deal  nor  trade 
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in  any  thing,  but  bills  of  exchange,  gold  or  silver  bullion,  and  in 
stock  and  treasury  notes,  or  in  the  sale  of  goods  really  and  truly 
pledged  for  money  lent  and  not  redeemed  in  good  time,  or  goods 
which  may  be  the  produce  of  their  lands.  This  Act  must  receive 
a  reasonable  construction,  and  the  intention  of  the  legislature  is 
manifest :  it  is  to  prohibit  the  banks  under  the  pretence  of  loaning 
money,  from  becoming  dealers,  traders  and  merchants,  and  there- 
by interfering  with  the  legitimate  pursuits  of  individuals.  In  this 
view,  the  restriction  which  confines  them  to  buying  and  selling 
certain  things  enumerated  in  the  Act,  is  highly  salutary  and  con- 
servative. In  neither  of  these  characters  is  the  bank  exhibited. 
It  would  be  an  abuse  of  terms  to  call  them  in  this  respect  dealers, 
traders,  or  merchants.  There  is  nothing  in  the  transaction  which 
interferes  with  the  policy  which  dictated  the  restriction.  The 
legislature  never  could  intend,  under  the  penalty  of  a  forfeiture 
of  the  debts,  so  great  an  absurdity,  as  to  prohibit  them  from  ex- 
pressing on  the  face  of  the  note  that  which  is  a  necessary  implica- 
tion from  the  law  itself;  for  it  cannot  be  doubted  that  it  would  be 
a  palpable  breach  of  law  and  of  good  faith,  if  the  bank  were  to 
refuse  to  receive  its  own  notes  in  payment  of  debts.  It  is  intended 
that  the  issues  in  the  shape  of  notes  shall  be  a  substitute  for  specie, 
which  they  would  not  be,  unless  receivable  by  the  institution  by 
whom  they  were  issued.  Nor  can  I  perceive  in  what  way  notes 
made  payable  in  this  form  can  be  made  to  operate  to  the  injury 
of  depositors  or  other  creditors.  By  these  means  the  indebtedness 
of  the  bank  to  the  holders  of  their  notes  is  discharged,  and  the 
liability  of  the  bank  is  decreased  in  the  same  proportion,  leaving 
the  other  funds  applicable  in  liquidation  of  debts.  We  must  not  con- 
found the  negotiability  of  the  paper  with  the  liability  of  the  defend- 
ants. The  questions  are  entirely  distinct,  for  the  note  may  want 
the  character  of  negotiability,  and  yet  the  plaintiff  may  have  a 
perfect  right  to  sue  and  recover  the  amount  expressed  on  its  face. 
There  is  nothing  to  prevent  the  institution  from  taking  any  form 
of  security  it  thinks  best,  whether  a  note  under  seal,  bond,  mort- 
gage, judgment,  or  what  is  most  usual,  negotiable  paper,  payable 
to  bearer  or  order,  and  transferable  by  endorsement  or  delivery. 

3.  The  third  point  is  the  alleged  fraud.  And  this  is  included  in 
the  answer  to  the  third,  fourth,  and  fifth  points  of  the  defendants. 
From  the  imperfect  manner  in  which  the  case  is  presented,  it  is 
difficult  to  understand  precisely  the  nature  of  the  testimony  on 
the  points  themselves;  but  from  the  best  consideration  I  have  been 
able  to  give  it,  it  seems  to  me  that  the  answer  of  the  court  is  as 
favourable  to  the  defendants  as  they  had  any  reason  to  expect. 
The  court  say  that  if  the  jury  believe  from  the  evidence  that  the 
paper  was  signed  by  the  defendants,  and  handed  to  the  president 
and  cashier  with  an  understanding  that  they  were  to  sign  it  be- 
fore it  was  discounted,  and  they  discounted  the  note  without  sign- 
ing it,  it  would  be  a  fraud  on  the  defendants,  and  the  plaintiff 
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could  not  recover.  This,  I  say,  was  as  favourable  to  the  defend- 
ants as  they  had  any  right  to  require;  for  it  maybe  doubted  whether, 
admitting  the  fact  to  be  as  stated,  the  court  was  right  in  declaring 
to  the  jury  that  the  plaintiff" could  not  recover.  It  is  not  very  clear 
that  an  understanding  between  the  parties  themselves,  although  one 
was  president  and  the  other  cashier,  would  avoid  the  note  unless 
knowledge  of  that  understanding  was  brought  home  to  a  quorum 
of  the  directors,  whose  duty  it  is  to  discount  notes.  If  it  would, 
it  puts  the  bank  very  much  in  the  power  of  one  or  more  fraudulent 
directors.  It  is  a  breach  of  faith,  to  be  sure,  among  themselves, 
but  from  this  it  does  not  necessarily  follow  that  the  security  is 
void,  operating  as  it  would  in  this  case  to  the  injury  of  the  inno- 
cent stockholders  and  creditors.  But  be  this  as  it  may,  there  was 
no  evidence  of  any  such  understanding.  The  note  was  handed  to 
Falconer  for  discount,  in  renewal  of  other  notes  then  in  bank, 
without  any  agreement  or  understanding  on  the  subject.  The 
testimony  of  Judge  M'Calmont  and  others  was  only  admitted  to 
impeach  the  recollection  of  Falconer,  who  was  examined  as  a  wit- 
ness ;  and  supposing  that  the  defendants  had  been  successful  in 
this  to  the  utmost  extent,  it  would  leave  the  jury  without  any  tes- 
timony further  than  the  inference  which  may  arise  from  their 
joint  liability.  Sensible  of  this  consequence,  the  defendants  take 
the  ground  that  under  the  circumstances  the  onus  is  thrown  upon 
the  plaintiff.  They  contend  that  the  bank  must  show  negatively 
that  there  was  no  such  understanding  between  the  parties  as  that 
Falconer  and  Shepard  were  to  sign  the  note  which  was  given  in 
renewal  of  notes  on  which  they  were  joint  debtors.  Even  if  this 
were  required,  there  is  negative  evidence  in  the  testimony  of  Fal- 
coner. But  I  will  not  rest  the  case  on  that  point,  for  I  cannot 
agree  that  the  onus  is  thrown  upon  the  plaintiff.  The  allegation 
amounts  to  a  charge  of  fraud,  which  cannot  be  presumed,  but 
must  be  proved.  In  support  of  this  charge,  the  defendants  must 
show  in  substance  that  discounting  the  note  in  that  manner  was 
in  contravention  of  an  express  agreement,  and  that  the  bank  par- 
ticipated in  the  fraud  committed  by  two  of  the  debtors,  in  omitting 
to  sign  the  note  before  it  was  discounted. 

But  the  bank  had  nothing  to  do  with  their  private  arrangements. 
All  they  were  required  to  attend  to,  was  to  have  an  adequate 
security  for  the  money  loaned ;  and  they  were  not  bound  to  sus- 
pect a  fraud  merely  because  the  names  offered  in  renewal  of  the 
note  were  different,  at  different  times.  There  is  truth  in  the  ob- 
servation of  the  court,  that  it  is  difficult  to  say  at  what  time  Brig- 
ham  put  his  name  to  the  note ;  but  even  admitting  that  he  signed 
his  name  after  it  was  discounted,  it  would  be  no  objection  to  the 
plaintiffs'  right  to  recover.  It  was  ratified  by  the  bank  and  by 
Brigham,  and  surely  the  others  have  no  right  to  complain  of  an 
act  which  adds  to  their  security.  It  is  impossible  to  avoid  seeing 
that  if  there  has  been  any  fraud  or  misunderstanding  in  the  last 
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renewal,  it  has  been  among  the  debtors  themselves ;  but  this  ought 
not  to  operate  to  the  injury  of  the  bank.  The  transaction  seems 
to  have  arisen  from  a  joint  purchase  of  real  estate.  The  note 
was  discounted  to  pay  purchase-money  originally  on  their  joint 
account.  It  was  renewed  from  time  to  time,  sometimes  with  all 
their  names,  sometimes  with  one,  and  sometimes  with  two  or  more 
of  these  joint  debtors,  as  suited  their  own  convenience,  they  hav- 
ing mutual  confidence  in  each  other.  What  is  there  in  this  state 
of  things  to  lead  the  plaintiffs  to  suspect  that  there  was  any  thing 
unusual  or  unfair  in  the  last  renewal,  merely  because  certain  names 
were  then  omitted  ?  And  why  should  they  be  visited  with  a  loss 
which  has  arisen,  if  at  all,  from  the  loose  manner  in  which  the 
defendants  themselves  have  chosen  to  transact  the  business  ?  We 
cannot  help  perceiving  that  this  is  a  mere  subterfuge  to  escape  the 
payment  of  an  honest  debt.  I  have  also  to  add,  that  if  the  de- 
fendants have  been  wronged,  it  has  been  by  the  jury,  and  this  is 
not  the  proper  mode  for  them  to  obtain  redress. 

4.  Next,  as  to  the  effect  of  the  attachments.  The  defendants,  on 
the  trial  of  the  cause,  offered  special  pleas,  purporting  to  be  in  bar, 
setting  forth  that  Sedgwick  Benham,  of  the  county  of  Chautauque, 
in  the  State  of  New  York,  sued  out  an  attachment  according  to 
the  statutes  of  that  state,  against  the  Lumbermen's  Bank,  being 
a  foreign  corporation,  for  the  sum  of  $1473,  a  debt  due  from 
the  plaintiff  to  Benham,  and  attached  the  debt  of  the  bank  against 
the  defendants.  Also,  an  attachment  in  favour  of  Henry  B.  Van 
Buren,  against  the  same,  for  a  debt  of  $1200,  and  in  favour  of 
Nathaniel  P.  Copp,  for  a  debt  of  $1750.  These  pleas  were  reject- 
ed, but  on  the  trial  the  two  last  were  received  in  evidence,  reserv- 
ing the  point :  and  the  first,  viz.  the  attachment  in  favour  of  Ben- 
ham,  was  rejected,  and  rightly,  because  it  appeared  that  the  certi- 
fied copy  did  not  contain  the  whole  record.  The  debt  in  suit  was 
attached  by  the  sheriff  of  Chautauque  county,  the  22d  of  Febru- 
ary 1838,  which  was  before  the  commencement  of  this  suit. 

By  the  inventory  attached  to  the  sheriff's  return,  it  appears  that 
this  debt  was  attached  in  the  following  manner.  After  stating 
other  property,  consisting  of  notes,  &c.  belonging  to  the  bank,  the 
sheriff  says,  "  And  also,  that  on  the  5th  day  of  March  aforesaid,  I 
notified  Nathaniel  A.  Lowry,  by  leaving  at  the  store  of  the  said 

Lowry,  in  the  village  of ,  a  notice,  written,  that  I  had 

the  annexed  attachments,  and  by  virtue  of  the  said  attachments, 
made  a  demand  of  him  of  a  list  of  his  indebtedness  to  the  Lum- 
bermen's Bank  at  Warren,  Pa.,  which  was  not  furnished."  For 
the  purposes  of  this  case,  I  shall  assume  that  under  the  statute 
law  of  New  York  a  debt  due  from  a  foreign  corporation  to  a  citi- 
zen of  that  state,  coming  under  the  denomination  of  personal  pro- 
perty, may  be  attached,  and  thai  this  debt  was  attached  under 
the  process  issuing  from  regular  and  competent  authority-  But 
although  these  facts  are  conceded,  yet,  it  nowhere  appears  that 
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any  more  was  done  under  this  process.  There  was  no  execution 
executed,  nor  was  there,  so  far  as  appears,  a  judgment  rendered 
by  the  court  in  favour  of  the  attaching  creditors  against  the  bank. 
Vide  24th  section  Revised  Statutes  of  New  York  460.  All  that  was 
done  was  to  file  the  affidavit  of  the  debts,  and  to  give  the  bonds 
which  are  required  by  the  Act.  The  sheriff  has  now,  under  his 
control,  and  in  his  custody,  all  the  effects  of  the  bank,  attached 
by  virtue  of  the  process  in  his  hands.  This  is,  therefore,  a  foreign 
attachment  pending,  Us  pendens,  without  execution  executed,  and 
without  a  judgment  rendered  for  the  debt.  And  the  questions 
arise, — Is  this  a  defence  to  a  suit  subsequently  commenced  in  this 
state  ?  and  if  it  be,  in  what  manner  must  the  defendants  avail 
themselves  of  the  defence  ?  That  the  proceedings  in  New  York 
are  a  defence  in  this  state,  admits  not  of  doubt.  They  are  a  de- 
fence to  the  same  extent,  and  must  be  pleaded  in  the  same  man- 
ner as  if  they  had  been  laid  in  this  state,  there  being  a  manifest 
distinction  between  a  suit  pending  in  a  foreign  country,  between 
the  same  parties,  commenced  by  process  against  the  person,  and 
a  proceeding  by  process  of  foreign  attachment,  which  acts  in  rem. 
The  latter  may  be  pleaded  either  in  abatement  or  in  bar,  accord* 
ing  to  the  distinction  which  will  be  hereafter  noticed ;  whereas 
the  former  can  neither  be  pleaded  in  abatement  nor  in  bar,  unless 
perhaps  where  the  cause  has  proceeded  to  judgment.  Vide  note 
to  4  Cow.  R.  521,  where  all  the  authorities  are  collected.  Sed 
qucere.  Whether  upon  the  principle  of  comity  between  sister  states, 
and  convenience,  the  pendency  of  a  personal  action  may  not  be 
pleaded  in  abatement.  Can  it  be  that  a  suit  for  the"  same  cause 
of  action,  between  the  same  parties,  can  be  carried  on  at  the  same 
time  in  every  state  in  the  Union  ?  This,  however,  is  not  the  point 
in  difficulty,  but  the  doubt  is,  whether  it  must  be  pleaded  in  abate- 
ment, or  may  be  pleaded  in  bar,  or  given  in  evidence  under  the 
general  issue.  The  attachments  which  were  given  in  evidence,  as 
has  been  already  observed,  were  sued  out  on  the  24th  of  Febru- 
ary 1838,  previous  to  the  commencement  of  this  suit.  There  was 
no  execution  executed,  there  was  no  judgment  rendered.  The 
proceedings  amount  to  a  foreign  attachment  pending,  which  is 
pleadable  only  in  abatement.  If,  after  a  foreign  attachment  has 
been  issued,  and  been  executed  in  the  hands  of  a  garnishee,  the 
original  creditor  sues  the  garnishee  for  the  debt,  he  may  plead 
the  attachment  in  abatement.  But  if  the  plaintiff  in  a  foreign 
attachment  has  obtained  judgment  against  the  garnishee  and 
received  the  money,  or  execution  has  been  executed,  and  the  ori- 
ginal creditor  shall  afterwards  sue  the  garnishee  for  the  debt,  he 
may  plead  the  condemnation  in  the  foreign  attachment,  and  this 
will  be  an  effectual  bar  for  the  amount.  If  the  judgment  in  the 
attachment  is  equal  to,  or  exceeds  the  amount  demanded  from  the 
garnishee  on  the  original  debt,  it  is  a  flat  bar ;  if  for  less,  it  is  a 
bar  pro  tanto  only.  Fitzgerald  v.  Caldwell,  1  Yeates  279;  17 
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E.  Com.  L.  R.  209  ;  5  Johns.  R.  101 ;  3  Rawle  320 ;  9  Johns,  ft.  221 ; 
1  Penn.  R.  442.  And  the  distinction  between  pleas  in  abatement 
and  in  bar,  is  not  technical,  but  necessary  to  prevent  injustice. 
Where  pleaded  in  abatement,  after  the  disability  is  removed  by 
disproving  the  debt,  as  may  be  the  case,  the  plaintiff  may  renew 
his  suit ;  but  if  pleadable  in  bar,  this  cannot  be,  and  the  plaintiff 
may  be  exposed  to  have  the  claim  of  the  attaching  creditors  de- 
falked,  although  it  may  be  afterwards  disproved,  and  the  gar- 
nishee  may  be  allowed  for  a  debt  which  he  may  fail  to  pay.  The 
plaintiff  may  be  defalked  and  afterwards  compelled  to  pay  the 
attaching  creditors  the  amount  of  their  debts,  for  an  attachment 
without  satisfaction  would  not  of  itself  prevent  them  from  resort- 
ing to  their  original  debtor. 

If,  then,  this  was  pleadable  in  abatement,  the  court  were  right 
in  rejecting  the  special  pleas  in  bar,  which,  although  concluding  in 
bar,  disclosed  matter  pleadable  in  abatement  only.  So,  matter 
pleadable  in  abatement  cannot  be  given  in  evidence  under  the 
general  issue,  nor  can  it  be  pleaded  after  a  plea  in  bar.  2  Serg.  fy 
Rawle  537;  15  Serg.  $  Rawle  150;  4  Cow.  R.  521. 

But  it  is  contended  that  a  plea  in  abatement  was  not  the  pro- 
per plea,  because  the  defence  being  for  part  only,  the  writ  cannot 
abate  in  part.  The  argument  is,  that  if  pleadable  at  all,  it  must 
be  pleaded  in  bar ;  because  the  defence  is  to  part  and  not  to  the 
whole.  And  it  is  very  true,  that  where  the  judgment  and  execu- 
tion are  for  a  sum  less  than  the  plaintiffs'  demand,  it  may  be  plead- 
ed in  bar,  and  the  defence  is  pro  tanto  only.  1  Com.  Dig.  585 ; 
Dyer's  R.  83 ;  1  Sid.  327.  But  the  fallacy  of  the  argument  con- 
sists in  this.  It  is  a  misapprehension  of  the  fact  to  suppose  that 
part  of  the  debt  only  was  attached ;  on  the  contrary,  the  whole 
debt,  together  with  other  assets,  was  attached  by  the  creditors 
in  New  York.  Although  the  amount  due  the  attaching  creditors, 
on  their  own  showing,  was  less  than  83000,  they  have  attached 
a  debt  due  the  bank  of  upwards  of  $20,000.  Nor  has  the  bank 
any  reason  to  complain  of  this,  as,  to  say  the  least  of  it,  it  may 
be  doubtful,  under  the  statutes  of  New  York,  whether  the  sheriff 
would  be  justifiable  in  attaching  part  and  not  the  entire  debt.  At 
any  rate,  he  has  not  thought  proper  to  attach  part,  but  has  attach- 
ed the  whole  debt.  The  sheriff  to  whom  the  process  is  directed 
in  the  case  of  a  foreign  corporation,  is  bound  to  proceed,  in  all 
respects,  in  the  manner  prescribed  in  the  case  of  attachments 
against  absent  debtors.  2lst  section  Revised  Statutes  of  New  York 
460.  And  in  case  of  absent  debtors  he  is  directed  to  attach  all  the 
real  and  personal  estate  of  the  debtor,  and  to  take  into  his  custody 
all  the  books,  accounts,  vouchers,  and  papers  relating  to  the  pro- 
perty, credits,  and  effects  of  such  debtor.  The  sheriff  would 
seem,  therefore,  to  have  no  discretion,  and  this  would  appear  to 
have  been  his  own  understanding  of  his  duty.  He  must  take  into 
his  possession  all  the  property  of  the  bank  in  his  bailiwick,  with- 
n.— 27  s* 
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out  any  regard  to  the  amount  of  the  debt  against  the  bank,  or  the 
value  of  the  property  attached.  The  defendant  had  a  complete 
defence,  by  a  proper  plea,  which,  if  pleaded,  the  whole  writ  would 
abate ;  but,  not  having  thought  proper  to  avail  himself  of  this  plea 
in  proper  time,  he  shall  not  now  be  permitted  to  retrieve  the  slip 
in  pleading  after  a  plea  in  bar ;  nor  can  he  have  the  advantage  of 
it  on  the  general  issue.  We  cannot,  therefore,  perceive  any  error 
in  the  negative  answer  of  the  court  to  the  defendants'  seventh  point. 
5.  It  only  remains  to  consider  the  rule  as  to  the  measure  of  dam- 
ages. On  this  point  we  agree  with  the  Court  of  Common  Pleas. 
The  correct  rule  is,  the  cash  value  of  the  note  at  the  time  it  is 
payable ;  but  what  is  the  cash  value  as  between  these  parties  ? 
If  the  defendants  had  performed  their  part  of  the  contract  by  pay- 
ment of  the  note  at  its  maturity,  who  can  doubt  that  it  would 
have  been  equal  to  specie  to  the  plaintiffs  ?  It  would  have  enabled 
them  to  pay  so  much  of  their  debts,  or  redeem  that  amount  of 
their  liabilities,  which  otherwise  they  might  be  compelled  to  pay 
in  specie.  The  defendants  have  expressed  some  apprehension  that 
after  judgment  they  may  be  required  to  pay  in  specie ;  but  this 
is  a  groundless  fear ;  for,  as  the  court  have  control  over  the  exe- 
cution, they  will,  under  their  equitable  powers,  take  care  that  no 
injustice  be  done. 

Judgment  affirmed. 


Lowry  against  Lumbermen's  Bank. 

The  pendency  of  a  foreign  attachment  in  another  state,  upon  which  judgment 
has  been  rendered  and  an  injunction  granted  by  the  Court  of  Chancery  upon  the 
garnishee,  forbidding  him  to  pay  to  the  defendant  in  the  attachment,  is  not  the 
subject  of  a  plea  in  bar  in  this  state,  in  an  action  by  the  original  creditor  against 
the  debtor:  the  defendant  can  only  avail  himself  of  it  by  plea  in  abatement. 
Under  such  circumstances,  nothing  short  of  an  actual  payment  of  the  money  by 
the  garnishee,  or  levy  of  his  goods  upon  an  execution,  can  be  pleaded  in  bar. 

If  one  of  several  joint  guarantors  pays  the  debt  for  which  all  were  bound,  he 
has  thereby  a  separate  right  of  action  against  the  principal  for  whom  he  paid  the 
money,  which  cannot  be  defeated  by  evidence  of  payment  to  another  of  the 
guarantors. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Warren 
county. 

Lumbermen's  Bank  against  Nathaniel  A.  Lowry. 

The  plaintiff's  claim  was  founded  upon  the  following  note : — 

"  Three  months  after  date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  the  Lumbermen's  Bank,  at  Warren,  twenty- 
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six  thousand  dollars  in  the  office  notes  of  said  bank,  or  other  sol- 
vent or  current  bank-notes.     Dated  6th  Sept.  1837. 

N.  A.  LOWRY, 
GUY  C.  IRVINE." 

Most  of  the  points  raised  on  the  trial  of  this  cause,  were  the 
same  as  those  in  the  case  of  Irvine  v.  Lumbermen's  Bank,  (ante, 
page  190). 

Upon  the  trial  of  the  cause,  the  defendant  asked  to  be  permitted 
to  put  in  the  following  special  plea,  which  the  court  rejected,  and 
sealed  a  bill  of  exception. 

After  the  formal  part  of  commencement,  fyc,  in  due  form — sets 
out  that  one  Sedgwick  Benham,  of  the  county  of  Chautauque,  in 
the  state  of  New  York,  on  the  22d  day  of  February  1838,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided  in 
the  state  of  New  York,  sued  out  an  attachment  against  the  Lum- 
bermen's Bank,  at  Warren,  being  a  foreign  corporation,  for  a  large 
sum  of  money,  to  wit,  $1475,  then  and  there  owing  from  the  said 
bank  to  the  said  Benham ;  and  by  virtue  of  the  said  attachment 
and  the  Statutes  of  the  said  state  of  New  York,  in  such  case  made 
and  provided,  attached  the  alleged  debt  or  demand  of  the  said 
bank  against  the  said  defendant,  mentioned  in  the  said  declara- 
tion,, and  held  and  still  holds  the  same  for  the  payment  and  satis- 
faction of  the  amount  due  from  the  said  bank  to  the  said  Benham ; 
he,  the  said  defendant,  being  a  resident  and  citizen  of  the  said 
state  of  New  York.  That  the  proper  attorney  of  the  said  bank 
appeared  to  the  said  attachment,  and  an  issue  was  duly  joined  in 
fact.  The  said  attachment  being  duly  sued  out  of  the  Supreme 
Court  of  the  state  of  New  York,  being  a  court  of  general  jurisdic- 
tion and  of  record — that  such  proceedings  were  had  as  that  a 
judgment  was  duly  entered  and  docketed  against  the  said  bank, 
and  in  favour  of  said  Benham,  for  the  sum  of  $1742.83,  &c. :  that 
said  attachment  and  judgment  thereon  has  not  been  discontinued, 
or  in  any  way  discharged,  &c. ;  that  by  virtue  thereof,  and  the 
laws  of  the  said  state  of  New  York,  the  defendant  was  restrained 
and  prohibited  from  paying,  or  in  any  manner  accounting  with 
said  bank  for  said  debt  mentioned  in  plaintiff's  declaration,  &c. ; 
that  an  execution  was  issued  on  said  judgment  and  returned,  no 
property  to  be  found,  &c. ;  that  the  said  judgment  was  duly 
assigned  to  one  Richard  F.  Fenton,  who,  according  to  the  form 
of  the  Statutes  in  said  state  of  New  York,  in  such  case  made  and 
provided,  exhibited  his  bill,  founded  upon  said  judgment,  in  the 
Court  of  Chancery  of  the  said  state  of  New  York,  being  a  court 
of  record,  and  having  full  power  and  competent  jurisdiction 
thereof,  against  the  said  Lumbermen's  Bank,  at  Warren,  and 
against  the  defendant  and  others,  as  being  debtors  to  said  bank, 
whereupon  such  proceedings  were  had  by  the  said  Fenton,  as 
that  in  pursuance  of  the  statutes,  &c.,  an  injunction  was  duly 
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issued  by  the  said  Court  of  Chancery  of  said  state  of  New  York, 
and  under  the  seal  of  said  court,  against  the  said  bank,  and 
against  the  said  defendant,  Nathaniel  A.  Lowry  and  others, 
enjoining  and  strictly  commanding  the  said  bank  to  desist  from 
collecting  their,  or  any  of  their  claims  against  the  said  Nathaniel 
A.  Lowry;  and  enjoining  the  said  Lowry,  under  penalty  of 
810,000,  to  entirely  desist  and  refrain  from  making  any  payments 
to  said  bank  till  the  farther  order  of  said  Court  of  Chancery,  aver- 
ring that  said  injunction  was  duly  served  upon  said  Lowry,  and 
had  never  been  in  any  way  vacated,  modified,  or  impaired. 

The  plea  farther  proceeds  to  set  out  attachments  similar  in 
character  and  effect  with  all  proper  averments  as  to  the  service 
upon  Lowry,  and  effect  under  the  Statutes  of  New  York  in  favour 
of  Nathaniel  P.  Copp  for  $1755,  in  favour  of  Jacob  Phillips  for 
$1520,  and  Henry  Van  Buren  for  $1200.  In  all  respects  similar 
to  the  attachment  of  Sedgwick  Benham,  excepting  as  to  the  Chan- 
cery proceedings. 

The  defendant  then  gave  in  evidence  the  following  paper : — 

"  The  Lumbermen's  Bank,  at  Warren,  Pa.,  proffers  to  William 
H.  Seward  to  give  drafts  on  Philadelphia,  payable  four  months 
from  date,  with  60  days'  interest,  on  receipt  of  the  usual  notice, 
for  all  their  office  notes  received  by  him  in  the  regular  course  of 
business.  This  arrangement  may  be  discontinued  at  the  request 
of  either  party,  on  notice.  Warren,  September  21,  1837. 

ROBERT  FALCONER,  Pres't." 

"We,  the  undersigned,  guarantee  the  payment  of  all  drafts 
which  may  be  given  in  pursuance  of  the  above  arrangement. 
Warren,  Sept.  21,  1837. 

JOSIAH  HALL, 
GUY  C.  IRVINE, 
N.  A.  LOWRY." 

The  defendant  then  gave  in  evidence  the  following  drafts, 
drawn  by  the  president  of  the  Lumbermen's  Bank,  in  favour  of 
Seward,  on  the  U.  S.  Bank : — 

One  dated  5th  Oct.  1837,  payable  5th  Feb.  1838,  with 

expenses,  $1509.42 

One  drawn  29th  Sept.  1837,  payable  29th  Jan.  1838,         1090.80 

One  drawn  20th  Oct.  1837,  payable  20th  Feb.  1838,  with 

expenses,  1820.63 

One  drawn  2d  Nov.   1837,  payable  2d  March  1838, 
for  434.30 

Paid  by  bank,  142.67 

Balance,  -  293.66 

And  gave  in  evidence,  by  the  testimony  of  Benjamin  J.  Seward, 
as  follows,  to  wit : — "  The  above  drafts  were  protested,  and  paid 
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by  N.  A.  Lowry,  on  a  guarantee  made  by  him,  Josiah  Hall,  and 
Guy  C.  Irvine.  These  drafts  were  for  the  paper  of  the  bank, 
taken  at  the  land  office. 

The  plaintiff  then  proposed  to  prove  that  the  drafts  referred  to  as 
Seward's  drafts,  and  such  as  were  provided  for  in  the  agreement, 
had  been  paid  by  the  bank  to  Hall,  Irvine,  and  Lowry,  or  either  of 
them.  Defendant  objected  to  any  evidence  showing  payment  to 
Irvine  or  Hall ;  objection  overruled,  and  exception  by  defendant. 

The  witness  proceeded, "  The  drafts  together  amount  to  $4,848.09. 
I  got  from  Hall  a  draft  for  $1200,  which  I  paid  on  that  account, 
and  paid  something  more,  say  $142.67.  In  a  settlement  with 
Irvine,  the  last  of  January  1838,  the  bank  gave  him  credit  for 
two-thirds  of  these  drafts,  amounting  to  $3232,  allowing  him  3 
per  cent  for  his  paying  the  money  then,  being  896.96 ;  this  left  a 
balance  due,  which  has  never  been  paid  by  the  bank,  to  my 
knowledge — to  wit,  one-third  less  $1200  and  $142.67.  It  was 
agreed  between  these  men,  as  I  understood  it,  that  they  were  to 
take  care  of  these  drafts."  On  his  cross-examination,  witness 
said:  "After  the  drafts  were  due  and  protested,  Mr  Seward  called 
on  the  bank  for  the  balance  that  remained  after  the  payments  I 
have  stated.  Mr  Irvine  represented  himself  that  he  was  bound 
to  pay  them,  and  claimed  a  credit  for  it.  I  think  he  said  the 
drafts  were  not  paid,  but  he  would  pay  them." 

On  the  subject  of  this  evidence,  the  defendant  requested  the 
court  to  charge  the  jury  upon  the  following  point : — 

If  the  plaintiff  gave  Mr  Irvine  credit  upon  the  book,  as  testified 
by  Mr  Falconer,  to  the  amount  of  $3200,  for  the  purpose  of  pay- 
ing the  drafts  in  favour  of  Seward,  and  they  were  not  paid  by 
him  (Irvine),  it  cannot  prejudice  the  right  of  the  defendant  to  his 
set-off  in  this  suit,  for  the  amount  paid  by  him  to  Seward  upon 
presentation  and  demand  of  the  draft  as  testified  by  Seward. 

The  court  answered  this  point  in  the  negative. 

Galbreath  and  Marvin,  for  plaintiff  in  error,  upon  the  exception 
to  the  charge  of  the  court  to  the  jury,  cited  10  Serg.  <£•  Rawle  211; 
3  Bos.  fy  Pull.  235 ;  7  Serg.  $  Rawle  238 ;  2  Term  Rep.  282 ;  8 
COM.'.  168;  2  Wend.  481 ;  Chit,  on  Con.  470;  18  Wend.  490. 

M'Candless  and  Pearson,  contra,  argued  that  the  liability  on 
the  guaranty  was  a  joint  one,  and  a  repayment  by  the  bank  to 
either  of  the  guarantors  was  a  good  discharge. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  In  the  case  of  Irvine  \.  The  Lumbermen's  Bank, 
decided  at  this  term,  there  was  no  judgment  and  execution ; 
but  here  a  judgment  was  rendered,  an  execution  issued,  and  a 
return  of  nulla  bona.  The  defendant  also  gave  in  evidence  a  bill  in 
chancery,  filed  by  Benham,  in  whose  favour  the  judgment  was 
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rendered  against  Lowry  and  others,  and  an  injunction  enjoining 
Lowry  from  paying  any  money  he  may  be  indebted  to  the  bank. 
But,  notwithstanding  this  difference  in  the  circumstances,  we  are 
of  opinion  they  come  within  the  same  principle.  To  entitle  a 
garnishee  to  a.  plea  in  bar,  it  must  appear  that  he  has  been  com- 
pelled to  pay  the  money  attached  in  his  hands,  or  what  is  the 
same  thing,  that  an  execution  has  been  executed  by  seizure  and 
levy  on  his  property.  We  acknowledge  the  principle  of  comity 
between  nations  by  putting  citizens  of  other  states  on  the  same 
footing  with  citizens  of  this  state.  The  defendant  has  neither  paid 
the  money,  nor  is  it  certain  that  he  will  be  compelled  to  pay  any 
thing,  nor  has  his  property  been  taken  in  execution.  It  would, 
.  therefore,  be  unjust  to  permit  him  to  plead  the  proceedings  in 
New  York  in  bar,  although  it  would  be  competent  for  him  to  pro- 
tect himself  by  a  plea  in  abatement. 

Next,  as  to  the  Seward  drafts.  The  bank  entered  into  the  fol- 
lowing arrangement  with  William  H.  Seward : 

"  The  Lumbermen's  Bank  at  Warren,  Pa.,  proffers  to  William  H. 
Seward  to  give  drafts  on  Philadelphia,  payable  four  months  from 
date,  with  sixty  days'  interest,  on  receipt  of  the  usual  notice,  for 
all  their  office  notes  received  by  him  in  the  regular  course  of  busi- 
ness. This  arrangement  may  be  discontinued  at  the  request  of 
either  party  on  notice. 

"  ROBERT  FALCONER,  President. 

"  Warren,  September  2lst,  1837." 

William  H.  Seward,  who  was  the  agent  for  the  Holland  Land 
Company,  in  the  county  of  Chautauque,  and  who  the  bank  was 
desirous  should  receive  their  notes  in  payment  for  lands,  thereby 
creating  a  local  currency  in  their  notes,  accepted  the  proposition, 
upon  the  following  guaranty : 

"We,  the  undersigned,  guarantee  the  payment  of  all  drafts 
which  may  be  given  in  pursuance  of  the  above  arrangement. 

"  JOSIAH  HALL, 
GUY  C.  IRVINE, 
N.  A.  LOWRY." 

Afterwards  several  drafts  were  drawn,  amounting  in  the  whole 
to  upwards  of  $4000.  These  drafts  were  regularly  protested  for 
non-payment,  and  $3200  was  paid  by  N.  A.  Lowry.  This  the 
defendant  insists  upon  as  a  set-off  to  the  plaintiff's  demand.  For 
the  purpose  of  explaining  or  rebutting  this  evidence  of  payment, 
the  plaintiff  proposed  to  prove  that  the  drafts  referred  to  as  Sew- 
ard's  drafts  have  been  paid  by  the  bank  to  Hall,  Irvine,  and  Lowry, 
or  either  of  them.  The  defendant  objected  to  any  evidence  showing 
payments  to  Irvine  and  Hall ;  but  the  objection  was  overruled. 

The  plaintiff  then  proved  that  on  a  settlement  between  the 
bank  and  Irvine,  Irvine  represented  that  he  was  bound  to  pay  the 
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drafts,  and  claimed  a  credit  on  it,  which  was  allowed,  either  in 
whole  or  in  part. 

The  defendant  then  requested  the  court  to  instruct  the  jury 
that  if  the  plaintiff  gave  Mr  Irvine  credit  upon  the  books,  as  before 
testified  by  Mr  Falconer,  to  the  amount  of  $3200,  for  the  purpose 
of  paying  the  drafts  in  favour  of  Seward,  and  they  were  not  paid 
by  him,  (Irvine,)  it  cannot  prejudice  the  right  of  the  defendant  to 
his  set-off  in  this  suit  for  the  amount  paid  by  him  to  Seward  upon 
presentation  and  demand  of  the  draft  as  testified  by  Seward. 
The  same  point  arises  on  the  bill  of  exceptions,  and  the  refusal 
of  the  court  to  charge  as  they  were  requested.  The  question  is, 
whether  a  payment  by  one  of  two  or  more  joint  guarantors  or 
sureties  enures  to  the  benefit  of  the  co-guarantors  or  sureties.  In 
Gould  v.  Gould,  (8  Cow.  168),  it  is  ruled  that  joint  sureties  paying 
money  for  their  principal  should  yet  sue  severally  to  recover  the 
money  paid.  So  if  several  persons  become  surety  for  another, 
and  one  surety  pays  the  whole,  he  may  recover  against  the  others 
their  aliquot  shares.  2  Bos.  fy  Pull.  268 ;  8  Term.  Rep.  319.  But 
where  several  sureties  pay  the  debt,  they  cannot  jointly  sue  the 
other  sureties  for  reimbursement.  3  Bos.  $•  Pull.  235 ;  2  Term. 
Rep.  282. 

If  there  are  several  defendants  in  an  action  ex  contractu,  and 
the  plaintiff  recovers  judgment  against  them,  and  one  pays  the 
whole  demand,  the  law  gives  him  an  action  for  money  paid  against 
the  others  for  contribution.  The  rule  seems  to  be  otherwise  in 
the  case  of  a  judgment  against  several  in  an  action  of  tort.  8  Term 
Rep.  186;  1  Camp.  343,  345.  It  would  seem,  that  where  money 
which  two  or  more  sureties  pay  for  the  principal,  is  raised  on  their 
joint  credit,  or  paid  from  a  joint  fund,  the  proper  remedy  for  a 
reimbursement  is  a  joint  action  against  the  principal.  5  East 
225;  3  JV:  Ham.  Rep.  366;  3  Greenl.  107.  The  right  to  sue 
jointly  does  not  arise  from  a  joint  liability,  but  from  a  joint  pay- 
ment, where  the  money  is  raised  on  a  joint  credit  or  paid  out  of 
a  joint  fund.  But  where  the  payment  is  several,  each  must  bring 
suit  to  recover  the  amount  he  has  paid,  and  when  one  has  paid 
the  whole  debt,  he  alone  can  maintain  suit,  because  he  claims  as 
the  creditor  of  his  principal,  and  of  his  co-sureties  also.  It  would 
be  obviously  unjust  to  allow  the  principal  to  meet  a  claim  aris- 
ing from  the  payment  of  one,  by  proof  of  payment  of  it  to  another, 
who,  although  bound,  had  paid  nothing.  From  these  principles 
it  results  that  the  court  erred  in  admitting  proof  of  the  payment 
to  Irvine,  and  in  so  much  of  their  charge  as  relates  to  this  point. 
There  is  nothing  in  the  case  to  bring  it  within  the  benefit  of  the 
exceptions.  There  is  no  allegation  that  the  money  paid  by  the 
defendant  was  raised  on  the  joint  credit  of  Irvine  and  Lowry,  or 
that  it  was  paid  out  of  a  joint  fund.  If  the  money  was  paid  by 
Lowry,  as  seems  to  be  assumed  by  the  court,  although  from  some 
other  testimony  there  may  be  doubt  about  it,  he  was  entitled  to 
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a  set-off  to  the  amount  paid,  notwithstanding  any  subsequent  set- 
tlement which  may  have  taken  place  between  Irvine  and  the 
plaintiff.  If  the  bank  paid  the  money  to  Irvine,  it  was  a  mispay- 
ment,  which  cannot  prejudice  the  rights  of  the  defendant.  Many 
of  the  other  errors  have  been  ruled  in  Irvine  v.  The  Lumbermen's 
Bank  (ante  190),  and  as  no  general  principle  is  involved,  I  shall 
content  myself  with  observing  that  they  have  not  been  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


M'Combs  against  M'Kennan. 

A  parol  agreement  by  one  party  to  a  covenant  to  waive  the  performance  of  a 
certain  part  of  the  covenant  by  the  other  party,  is  not  such  an  alteration  of  the 
contract  as  will  render  necessary  a  change  in  the  form  of  action  upon  it. 

Upon  a  contract  to  deliver  a  specific  article  at  a  particular  time  and  place  upon 
the  payment  of  the  price,  if  the  article  be  delivered,  and  the  price  be  not  paid, 
the  party  delivering  it  may  remove  it,  and  sell  it  to  another,  and  charge  the  party 
failing  to  pay  with  the  difference  in  price,  as  a  measure  of  damages ;  and  under 
such  circumstances,  the  receipt  of  money  after  the  time  for  delivery  by  the  party 
delivering,  on  account  of  the  contract,  will  not  preclude  him  from  recovering  da- 
mages. 

ERROR  to  the  District  Court  of  Allegheny  county. 

James  M'Kennan  against  George  M'Combs.  This  was  an  ac- 
tion of  covenant  upon  an  agreement,  by  which  the  plaintiff  bound 
himself  to  deliver  to  the  defendant  200  bushels  of  clover-seed,  at 
the  borough  of  Indiana,  or  at  the  city  of  Pittsburgh,  or  100  bush- 
els at  one  place  and  100  at  the  other,  on  or  before  the  1st  of  Feb- 
ruary 1839,  for  which  the  defendant  covenanted  to  pay  $15  per 
bushel  at  the  time  of  delivery.  The  proof  was  that  after  the 
plaintiff  had  delivered  55  bushels  of  the  seed  at  a  warehouse  in 
Pittsburgh,  the  defendant  agreed  to  accept  the  residue  at  Indiana, 
and  the  same  was  delivered  there  by  the  plaintiff  within  the  time 
stipulated.  On  the  29th  January  1839,  the  defendant  paid  $75, 
and  on  the  14th  February  1839,  $72.50  on  account,  and  failing  to 
make  further  payment,  the  plaintiff  removed  the  seed  on  the  14th 
February  1839,  and  sold  it  to  another  person  for  about  $11.50  a 
bushel,  and  brought  this  action  to  recover  damages. 

DALLAS,  President,  thus  stated  the  questions  raised  by  the  defend- 
ant, and  instructed  the  jury  upon  them. 

1.  It  is  said  that  there  has  been  such  a  modification  of  the  writ- 
ten contract  by  the  subsequent  waiver  of  the  defendant  as  to  the 
delivery  of  the  100  bushels  at  Pittsburgh,  as  will  not  enable  the 
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plaintiff  to  maintain  the  present  form  of  action  founded  upon  the 
sealed  contract. 

A  tender  or  an  offer  to  deliver  an  article  under  a  contract  is 
always  for  the  benefit  of  the  party  to  whom  it  is  to  be  made,  and 
may  be  waived  or  rendered  unnecessary  by  him ;  and  by  the  spe- 
cial count  filed  in  the  present  case,  this  waiver  as  to  the  delivery 
is  set  forth.  The  answer  to  the  objection  raised  by  the  defendant 
to  the  present  form  of  action  is  found  in  the  case  which  he  has 
cited,  2  Watts  57  ;  "  There  is  a  substantive  difference,"  says  C.  J. 
Gibson,  "  between  an  alteration  of  the  plaintiff's  stipulations,  being 
but  conditions  precedent  to  the  action,  and  those  of  the  defend- 
ant, on  which  it  is  directly  founded.  The  performance  of  the 
first  may  be  waived  before  the  day,  so  as  to  entitle  the  plaintiff 
without  more,  to  an  action  on  the  defendant's  covenants."  Upon 
this  point,  therefore,  the  court  cannot  charge  as  requested  by  the 
defendant. 

2.  It  is  contended  "  that  the  removal  of  the  clover-seed  on  the 
14th  February  1839,  amounted  to  an  abandonment  of  the  contract 
on  the  part  of  the  plaintiff,  who  on  that  account  cannot  recover." 

The  plaintiff,  if  the  testimony  of  the  witnesses  is  credited  by  the 
jury,  appears  through  his  agent  to  have  done  all  that  could  have 
been  reasonably  expected  or  legally  required.  He  kept  the  seed 
waiting  the  compliance  by  the  defendant  of  his  stipulation  to  pay, 
for  two  weeks ;  the  article  began  to  fall  in  price ;  the  defendant 
alleges  his  inability  to  comply  with  his  agreement,  and  the  plain- 
tiff, who  was  certainly  not  bound  to  wait  indefinitely  the  leisure 
or  the  ability  of  the  defendant,  disposed  of  it  elsewhere.  His  doing 
so,  under  the  circumstances  detailed  by  the  witness,  would  not 
preclude  his  right  to  receive  damages  consequent  upon  the  failure 
of  the  defendant  to  pay  at  the  time  stipulated. 

3.  It  is  certainly  true  that  when  covenants  in  an  agreement  are 
dependent  or  concurrent,  the  plaintiff  must  aver  and  prove  per- 
formance, or  an  offer  to  perform  the  covenants  on  his  part.     This 
offer  to  deliver,  upon  the  payment  of  the  $15  per  bushel,  has,  if 
the  evidence  be  believed,  been  fully  shown ;  and  in  that  respect, 
therefore,  the  plaintiff  has  brought  himself  within  the  rule  of  law. 

4.  Under  the  pleadings  in  this  case,  the  jury  would  be  author- 
ized (did  they  believe  the  testimony  warranted  them  in  so  doing) 
to  certify  a  balance  in  defendant's  favour.     Such  a  finding,  how- 
ever, could  only  be  had  in  the  present  case,  by  the  adoption  on 
the  part  of  the  jury  of  an  entirely  different  view  of  it,  from  that 
entertained  by  the  court ;  and  this  is  said  without  intending  to 
interfere  at  all  with  the  province  of  the  jury  in  passing  upon  the 
credit  of  witnesses  wholly  unimpeached. 

5.  The  receipt  of  money  upon  the  contract  by  the  agent  of  the 
plaintiff  before  the  1st  of  February,  and  subsequently,  it  is  con- 
tended, precludes  the  recovery  of  damages  in  this  case. 

The  willingness  of  the  plaintiff  to  take  all  he  could  get  on  the 
n.— 28  T 
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contract,  furnishes  no  reason  why  he  should  not  insist  upon  its 
full  and  perfect  performance  by  the  defendant ;  whilst  it  goes  far 
to  show  a  recognition  on  the  part  of  the  defendant,  that,  so  far  as 
the  delivery  of  the  seed  was  concerned,  every  thing  had  been 
done  that  he  desired  or  could  require.  Because  the  plaintiff  re- 
ceived $75  on  account  of  the  contract,  after  the  day  had  passed 
for  payment  of  the  whole,  it  does  not  follow  that  he  loses  all 
remedy  for  damages  for  not  paying  the  balance  as  stipulated. 

The  plaintiff  has  exhibited  his  items  of  claim,  giving  certain 
credits  on  account  of  payments  made  by  the  defendant.  This 
statement  the  jury  will  take  with  them.  The  measure  of  damages, 
should  any  be  found,  will  be  the  difference  between  the  contract 
price  of  seed,  and  the  price  it  subsequently  sold  for,  as  proven  by 
Hays,  provided  that  sale  was  made  bona  fide,  to  the  best  advan- 
tage of  all  concerned ;  by  this  rule  the  jury  are  not  bound,  if 
they  can  find  another  more  in  accordance  with  the  justice  of  the 
case. 

Mahon,  for  plaintiff  in  error. 

Van  Jlmringe,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is  in  the  answer  of  the 
court,  that  under  the  evidence  the  action  might  be  maintained  on 
the  sealed  contract.  The  defendant  contends  that  the  contract 
had  been  subsequently  varied  by  the  agreement  of  the  parties, 
that  the  residue  of  the  seed  should  be  delivered  at  Indiana  instead 
of  Pittsburgh;  and  therefore  the  plaintiff's  action  should  have 
been  assumpsit  on  the  new  contract,  and  not  covenant  on  the 
original  one.  We  think,  however,  the  true  principle  is  stated  in 
the  charge  of  the  court,  that  this  was  not  so  much  an  alteration 
of  the  original  contract,  as  a  waiver  or  dispensation  on  the  part  of 
the  defendant,  of  certain  things  to  be  done  by  the  plaintiff,  which 
were  conditions  precedent  to  be  performed  by  him.  If  a  party 
agrees  to  accept  the  thing  to  be  delivered  at  another  time  or  place 
than  that  stipulated,  a  performance  of  this  by  the  other  party  is 
equivalent  to  a  performance  of  the  original  undertaking.  It  im- 
poses no  new  duty  on  the  defendant ;  he  merely  accepts  as  per- 
formance by  the  plaintiff  that  which  would  not  otherwise  have 
been  so ;  and  the  defendant's  liabilities  on  the  original  contract 
remain  the  same. 

The  second  error  assigned  is  in  the  charge  of  the  court  below, 
that  the  removal  of  the  clover-seed  did  not  amount  to  an  abandon- 
ment of  the  contract,  and  in  not  fully  answering  said  point.  The 
removal  of  the  clover-seed,  after  the  defendant  had  failed  to  com- 
ply with  his  bargain,  was  no  abandonment  of  the  contract  by  the 
plaintiff.  He  was  not  bound  to  keep  it  where  it  was,  and  let  it 
perish,  or  wait  the  rise  and  fall  of  the  markets.  If  he  took  it 
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away  for  the  benefit  of  all  concerned,  for  the  purpose  of  fairly 
selling  it  for  the  best  price  that  could  be  got  for  it,  it  was  no 
more  than  he  had  a  right  to  do,  and  was  perhaps  incumbent  on 
him  to  do,  as  the  defendant  had  shown  his  inability  or  indisposition 
to  receive  it  on  the  terms  stipulated. 

The  third  error  assigned  is,  in  the  statement  of  the  court,  that 
the  receipt  of  money  on  the  contract  before  and  after  the  1st  of 
February,  did  not  preclude  the  recovery  of  damages.  If  the  de- 
fendant has  violated  his  contract  to  the  injury  of  the  plaintiff,  his 
partial  payments  of  small  sums  of  money,  before  or  after  the 
time  when  the  contract  was  broken,  cannot  take  away  this  right 
of  the  plaintiff  to  indemnity,  unless  there  was  some  stipulation  or 
agreement  by  the  plaintiff  at  the  time  of  payment  that  it  should 
have  that  effect,  or  the  plaintiff  accepted  the  money  on  that  con- 
dition, and  gave  up  his  claim  to  damages.  Of  this  there  was  no 
proof,  and  therefore  all  the  defendant  could  claim  was  a  credit  for 
these  sums  in  the  settlement  of  the  damages,  which  he  appears  to 
have  received. 

The  fifth  error  is  in  stating  that  the  measure  of  damages  would 
be  the  difference  between  the  contract  price  of  seed  and  the  price 
it  subsequently  sold  for.  To  this,  however,  the  court  added,  pro- 
vided that  sale  was  made  bond  fide  and  to  the  best  advantage  of 
all  concerned,  and  that  the  jury  are  hot  bound  by  this  rule,  if 
they  can  find  another  more  in  accordance  with  the  justice  of  the 
case.  And  this  appears  to  be  the  same  kind  of  direction  which 
was  given  in  the  case  of  Andrews  v.  Hoover,  (8  Watts  239),  and 
approved  by  this  court ;  and  also  in  Girard  v.  Taggart,  (5  Serg. 
4*  Rawle  32).  A  re-sale  is  a  usual  mode  to  ascertain  the  difference 
between  the  contract  price  and  the  value  of  the  article  when  the 
vendee  refuses  to  accept  it.  But  it  is  not  the  only  mode,  nor  even 
when  it  takes  place,  is  it  decisive.  The  jury  may,  as  was  the 
case  here,  have  evidence  of  other  kinds  to  show  the  value,  and  are 
to  judge  in  the  best  manner  they  can  from  the  whole  case.  The 
law  lays  down  no  one  mode  as  the  exclusive  one  for  settling  the 
value  of  an  article  in  market,  at  or  about  a  given  time ;  it  is  a 
matter  to  be  left  to  the  jury  on  the  evidence,  and  that  seems  to  be 
the  principle  of  the  cases. 

Judgment  affirmed. 
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Collingwood  against  Carson. 

Each  successive  writ  of  scire  facias  to  revive  a  judgment  or  recover  damages 
for  the  breach  of  the  condition  of  a  bond  on  which  the  judgment  has  been  ren- 
dered, must  be  founded  upon  the  judgment  which  immediately  preceded  it.  A 
recovery  upon  a  writ  of  scire  facias  is  a  bar  to  any  subsequent  recovery  upon  the 
original  judgment. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

Thomas  Collingwood,  for  the  use  of  Francis  Irwin,  against 
William  Carson.  This  was  a  scire  facias  post  annum  et  diem  to 
June  Term  1840,  to  revive  judgment  No.  294  of  November  Term 
1816,  and  to  show  cause  why  damages  should  not  be  assessed  by 
reason  of  certain  breaches  of  the  condition  of  the  bond  upon 
which  the  original  judgment  was  entered. 

The  defendant  pleaded  specially  that  a  writ  of  scire  facias  issued 
upon  the  same  judgment  to  November  Term  1825,  upon  which  a 
judgment  was  rendered;  and  that  another  writ  of  scire  facias, 
issued  upon  the  same  judgment  to  November  Term  1830,  upon 
which  a  judgment  was  rendered  for  the  plaintiff. 

The  plaintiff  replied  to  the  first  of  the  defendant's  pleas  that  the 
original  judgment  was  subject  to  a  certain  condition,  and  that  at 
the  institution  of  the  aforesaid  scire  facias,  no  breaches  of  the 
condition  of  the  original  warranty  on  which  ^aid  judgment  was 
rendered,  had  accrued ;  that  since  the  impetration  of  the  said  writ 
of  scire  facias,  in  defendant's  plea  referred  to,  breaches  have  ac- 
crued in  said  condition,  which  said  breaches  are  duly  set  forth 
in  the  present  action.  And  this  he  is  ready  to  verify. 

And  that  as  to  the  further  plea  of  the  said  defendant,  the  plain- 
tiff replies  that  the  said  Francis  Irwin,  assignee  of  the  said  Tho- 
mas Collingwood,  has  sustained  damage,  as  in  the  breaches  filed 
he  has  heretofore  alleged. 

To  this  replication  the  defendant  demurred,  and  the  plaintiff 
joined  in  the  demurrer. 

The  court  below  (Patton,  President)  rendered  a  judgment  for 
the  defendant. 

M'Candless,  for  plaintiff  in  error,  contended  that  the  plaintiff 
had  a  right  to  recur  to  the  original  judgment  as  often  as  a  breach 
occurred  in  the  condition  of  it ;  and  in  support  of  this  cited  4  Watts 
345 ;  12  Serg.  #  Rawle  60 ;  1  Penn.  Prac.  289 ;  3  Rawle  13 ;  2 
Tidd'sPrac.  1158. 

A.  W.  Foster  and  Foster,  contra,  argued  that  each  recovery  upon 
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a  writ  of  scire  facias  was  a  judgment  quod  recuperet,  and  a  bar  to 
any  subsequent  writ  founded  upon  the  same  cause  of  action.  4 
Watts  206  ;  1  Penn.  Rep.  64 ;  7  Watts  85 ;  5  Serg.  $  Rawle  222 ; 
5  Watts  318,  464. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Thomas  Collingwood  obtained  a  judgment  against 
William  Carson  on  a  bond  with  a  warrant  of  attorney  to  confess 
judgment.  It  was  entered  No.  294,  of  November  Term  1816.  To 
April  1840  a  scire  facias  issued  on  this  judgment,  in  which,  after 
stating  that  the  judgment  was  for  a  debt  of  $1730,  and  that  the 
said  Thomas,  for  the  use  of  Francis  Irwin,  has  given  the  court  to 
understand  that  the  said  debt  so  by  him  recovered  was  given  un- 
der and  subject  to  a  certain  condition  therein  written,  whereby 
it  was  declared : 

"  Whereas  the  said  William  Carson,  by  deed  bearing  even  date 
herewith,  hath  granted,  bargained  and  sold,  released  and  confirmed 
to  the  said  Thomas  Collingwood,  his  heirs  and  assigns,  a  certain 
tract  of  land,  (describing  it,)  and  whereas  the  said  Thomas  Col- 
lingwood does  not  certainly  know  that  the  said  William  Carson's 
title  to  the  said  tract  or  piece  of  land  was  good  and  indefeasible 
at  the  time  of  conveying  the  same  to  the  said  Thomas,  his  heirs 
and  assigns  as  aforesaid ;  therefore,  the  condition  of  the  above  ob- 
ligation is  such,  that  if  the  above  bounden  William  Carson,  his 
heirs,  executors  and  administrators,  do  and  shall  from  time  to  time, 
and  at  all  times,  well  and  sufficiently  save,  defend,  and  keep  harm- 
less and  indemnify  the  above-named  Thomas  Collingwood,  his 
heirs  and  assigns,  and  the  said  premises  so  as  aforesaid  granted, 
bargained,  sold  and  conveyed  to  the  said  Thomas  Collingwood, 
his  heirs  and  assigns,  and  every  part  and  parcel  thereof,  with  the 
appurtenances,  from  and  against  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim  the  same,  and  against 
all  lawful  claims  whatsoever  which  may  at  any  time  hereafter  be 
alleged,  brought  or  produced  against  the  same,  then  this  obliga- 
tion to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  scire  facias  then  assigns  breaches, — that  on  29th  Novem- 
ber 1820,  Thomas  Collingwood  conveyed  the  above-mentioned 
tract  of  land  to  Francis  Irwin,  in  fee  simple,  (with  profert  of  the 
deed,)  who  entered  into  possession,  and  being  in  possession  by 
himself  and  William  Tustin,  his  tenant,  a  writ  of  ejectment  No. 
10  of  December  Term  1826,  of  said  county,  was  issued  and  served 
on  the  said  Francis  Irwin  and  William  Tustin,  who  gave  notice  to 
William  Carson,  who  did  not  defend,  indemnify  and  save  harmless 
the  said  Francis  Irwin  and  William  Tustin,  but  suffered  a  certain 
William  Robison  to  recover  the  said  premises,  and  to  evict  the 
said  Irwin  and  Tustin.  That  the  recovery  was  on  the  4th  Oc- 
tober 1830,  and  the  eviction  the  10th  of  March  1831,  as  by  the 
record  will  appear. 

n.  —  T* 
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And  another  stating  the  substance  of  the  same  facts  in  other 
words ;  and  then  proceeds,  "  which  said  breaches  of  the  said  writ- 
ing obligatory  so  assigned,  the  said  Thomas  doth  aver  and  give 
the  said  court  to  understand  and  be  informed,  and  further  and 
other  breaches  than  the  breaches  for  and  by  reason  of  which  he 
obtained  the  said  judgment  so  by  him  recovered  as  aforesaid,  and 
for  which  further  and  other  breaches  he  hath  humbly  besought  us 
to  provide  him  a  proper  remedy,  and  we  being  willing," &c.,  &c. 

I  have  given  as  much  of  this  as  was  necessary  for  the  under- 
standing of  the  point  raised  in  this  case. 

The  defendant,  after  some  previous  pleas,  by  leave  of  the  court 
put  in  his  plea  as  follows :  "  That  the  said  Thomas  Collingwood 
ought  not  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  the  said  William  Carson,  because  he  saith  that  the  said  Tho- 
mas Collingwood  heretofore  and  before  issuing  the  said  writ  of 
scire  facias,  to  wit,  in  November  Term  of  said  court,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  twenty-five,  No.  68 
of  said  term,  impleaded  the  said  William  Carson  in  a  certain  plea 
of  scire  facias,  of  and  upon  the  same  identical  judgment  in  the 
writ  in  this  present  suit  mentioned,  upon  which  said  writ  of  scire 
facias  judgment  was  rendered  by  the  said  court  in  favour  of  the 
said  Thomas  Collingwood  against  the  said  William  Carson,  on 
22d  day  of  June  1826,  upon  which  same  judgment  so  rendered  as 
aforesaid,  the  said  William  Carson  saith,  that  afterwards  and  be- 
fore the  impetration  of  this  writ,  to  wit,  in  November  Term  of  the 
said  court,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  No.  70  of  said  term,  the  said  Thomas  Collingwood  im- 
pleaded the  said  William  Carson,  and  did  issue  his  writ  of  scire. 
facias  against  the  said  William  Carson,  upon  which  last  men- 
tioned writ  of  scire  facias,  judgment  was  rendered  by  the  said 
court  against  the  said  William  Carson  in  favour  of  the  said  Tho- 
mas Collingwood,  on  30th  day  of  January,  A.  D.  1833,  as  by  the 
records  and  proceedings  of  the  said  suits  remaining  in  the  said 
Court  of  Common  Pleas,  to  wit,  at  the  county  aforesaid,  more  fully 
and  at  large  appears ;  which  said  last  judgment  remains  in  full 
force  and  effect,  and  not  in  the  least  reversed,  satisfied  or  made 
void,  nor  has  either  of  them  been  reversed  or  made  void,  and  this 
the  said  William  Carson  is  ready,"  &c.,  &c. 

To  this  plaintiff  replied  :  "  That  the  original  judgment  was  sub- 
ject to  a  certain  condition,  and  that  at  the  institution  of  the  afore- 
said scire  facias  no  breaches  of  the  condition  of  the  original  war- 
ranty, on  which  said  judgment  was  rendered,  had  accrued ;  that 
since  the  impetration  of  the  said  writ  of  scire  facias,  in  defend- 
ant's plea  referred  to,  breaches  had  occurred  in  said  condition, 
which  said  breaches  are  duly  set  forth  in  the  present  action,  and 
this  he  is  ready  to  verify." 

To  this  replication  William  Carson,  by  his  counsel,  demurred 
generally;  joinder  in  demurrer,  and  judgment  for  defendant. 
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In  England  if  the  money  recovered  in  the  judgment  is  not  paid 
within  a  year,  a  scire  facias  must  issue,  notifying  the  defendant 
to  show  cause  why  execution  should  not  issue.  If,  after  an  award 
of  execution,  it  be  not  levied  until  another  year  has  elapsed,  an- 
other scire  facias  must  issue  to  show  cause  why  execution  should 
not  issue,  and  so  again.  All  these  writs  of  scire  facias  issue  to 
show  cause  why  execution  should  not  issue  on  the  original  judg- 
ment. The  amount  recovered  on  it  remains  unaltered;  it  bears 
no  interest.  In  this  state,  as  early  as  1700,  it  was  enacted  that 
interest  should  accrue  on  a  judgment  until  the  amount  was  paid. 
And  when,  after  a  year  and  day,  a  scire  facias  issued,  the  judg- 
ment for  the  plaintiff  was,  that  he  should  have  execution  for  the 
amount  of  his  judgment  and  interest  until  judgment  on  the  scire 
facias.  Thus,  the  principal  sum  of  the  original  judgment,  and 
interest  on  it,  became  united,  and  their  amount  was  the  sum  for 
which  judgment  was  entered  on  the  scire  facias.  If  this  was  not 
paid  at  the  expiration  of  the  year,  and  it  became  necessary  to 
issue  another  scire  facias,  it  called  on  the  defendant  to  show  cause 
why  he  should  not  have  execution  on  this  last  judgment ;  and  if 
no  cause  shown,  judgment  was  given  for  the  amount  of  judgment 
on  the  scire  facias,  and  interest  on  it ;  and  so  on  as  often  as  a 
scire  facias  issued,  until  the  debt  was  paid.  In  Fries  v.  Watson, 
(5  Serg.  fy  Rawle  220),  this  was  objected  to,  as  in  fact  giving  the 
plaintiff  compound  interest ;  but  the  court  held  themselves  bound 
by  the  practice  from  the  date  of  the  law.  This  matter  has,  in 
various  shapes,  been  presented  to  this  court  since.  I  shall  cite 
one  or  two  cases.  In  Maus  v.  Maus,  (5  Watts  318),  it  is  said  the 
judgment  on  a  scire  facias  in  this  state  is,  that  plaintiff  shall  re- 
cover (quod  recuperet)  the  amount  of  the  former  judgment  and 
interest.  It  had  been  decided  that  a  judgment  did  not  bind  after 
purchased  lands.  A  judgment  on  a  scire  facias  has  been  often 
held  to  bind  all  lands  then  held  by  defendant,  though  purchased 
since  the  first  judgment ;  7  Watts  84.  It  is  in  more  than  one  of 
these  cases  likened  to  debt  on  a  judgment.  The  counsel  were 
asked  for  a  case  where  it  had  been  held  that  after  bringing  debt 
on  a  judgment  and  recovering,  the  plaintiff  could  go  back  and  again 
bring  another  action  of  debt  on  the  original  judgment.  No  such 
case  was  shown,  and  I  have  not  been  able  to  find  one.  I  did  find 
two  cases  in  Cro.  Eliz.  608  and  817,  where  a  scire  facias,  and 
afterwards  debt  on  a  judgment  and  a  plea  that  a  scire  facias 
had  issued,  it  was  held  no  good  plea ;  and  in  the  last  case,  after 
debt  on  a  judgment,  and  judgment  in  this  suit,  a  scire  facias  issu- 
ed on  the  first  judgment,  and  two  judges  against  one  (the  fourth 
being  absent)  decided  the  scire  facias  will  lay.  •  It  is,  say  the 
majority,  like  a  judgment  on  a  bond,  which  does  not  prevent  the 
obligee  from  again  bringing  debt  on  the  same  bond  and  recover- 
ing. Now  this  seems  for  a  time  to  have  been  law,  but  in  Hig- 
gens's  Case,  (6  Co.  45),  it  was  decided  that  after  obtaining  judg- 
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ment  on  a  bond  no  second  suit  on  that  bond  can  be  sustained, 
unless  the  first  judgment  is  reversed,  and  so  has  been  the  law  ever 
since. 

The  application  of  terms  used  in  speaking  of  material  things, 
to  things  not  material,  to  abstract  rights,  may,  and  sometimes 
does  lead  to  confusion  and  mistake.  A  bond  is  said  to  be  merged 
(drowned)  in  a  judgment,  or  extinguished  by  a  judgment.  In  the 
present  and  similar  cases,  it  is  in  full  force.  If  the  plaintiff  does 
not  set  out  that  it  was  conditional,  the  defendant  can  plead  that 
it  was  so;  and  the  trial  and  issues  are  joined  on  the  performance 
or  breach  of  those  conditions.  Our  law  allows  an  action  on  any 
evidence  of  debt  or  of  contract ;  when  an  action  is  commenced 
and  tried  on  this  evidence  of  debt  or  of  contract,  the  right  found- 
ed on  it  is  decided,  and  no  new  action  for  precisely  the  same  cause, 
founded  on  the  same  evidence,  is  allowed.  There  may  be  differ- 
ent suits  for  the  same  debt  proceeding  against  the  same  person  at 
the  same  time ;  as  a  suit  on  a  bond  and  on  a  mortgage  for  secur- 
ing the  same  debt ;  or  in  this  case  covenant  on  the  warrranty  in 
the  deed  and  debt  on  the  bond ;  and  one  satisfaction  ends  both. 
But  it  is  not  admitted  that  two  actions  of  debt,  or  of  covenant, 
founded  on  the  same  instrument,  for  the  same  default  of  the  de- 
fendant, can  be  carried  on  between  the  same  parties  at  the  same 
time,  unless  by  their  consent.  By  our  practice  a  scire  facias  can 
issue,  and  may  issue  to-morrow,  on  the  judgment  of  1833;  but 
that  and  the  judgment  of  1816  are  on  the  same  bond;  and  the 
plaintiff's  breaches  will  be  the  eviction  in  both.  The  judgment 
may  be  for  a  different  sum  obtained  at  different  times.  After 
death  or  removal  of  those  cognizant  of  the  case,  they  may  be 
with  difficulty  proved  to  be  for  the  same  matter ;  at  all  events, 
the  plaintiff  has  the  chance  of  two  juries  to  assess  his  damages, 
instead  of  being  concluded  by  one  finding  under  our  practice. 

But  our  practice,  as  I  have  stated,  was  founded  on  a  law  of  our 
own ;  we  know  it  has  been  uniform  and  universal  for  a  century. 
It  has  been  often  said,  the  practice  of  the  court  is  the  law  of  the 
court ;  to  admit  the  practice  of  another  country,  founded  on  other 
laws,  and  modified  by  other  rules,  wxmld  introduce  confusion  and 
uncertainty,  without  any  advantage  which  we  see.  By  the  es- 
tablished practice  of  England,  no  scire  facias  can  issue  on  a  judg- 
ment more  than  twenty  years  old,  without  motion  to  the  court 
and  rule  to  show  cause  on  notice  to  the  adverse  party.  If  we 
take  English  practice,  let  us  have  it  all ;  and  then  the  plaintiff's 
scire  facias  would  be  set  aside,  with  costs.  It  was  decided  in 
Fries  v.  Watson,  above  cited,  that  our  practice  was  of  so  long 
standing,  and  so  universal,  and  so  founded  on  our  Act  of  1700,  that 
this  court  ought  not  and  could  not  alter  it.  That  decision  was 
made  on  consultation  with  lawyers  who  knew  the  practice  for  the 
preceding  fifty  years ;  and  has  been  sanctioned  up  to  this  time. 
We  see  no  reason  for  altering  it  if  we  could,  and  we  see  much 
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confusion  and  uncertainty  would  necessarily  result  from  permit- 
ting every  member  of  the  bar  to  proceed  in  his  own  way  in  every 
case  which  occurs. 

The  argument  took  a  wide  range.  Many  objections  not  appear- 
ing on  our  record  were  taken  to  the  plaintiff's  proceeding.  It 
would  not  be  proper  to  go  out  of  the  principal  point  made,  further 
than  to  say  it  may  be  well  for  the  gentleman  now  concerned  for 
the  plaintiff  (and  who  did  not  direct  these  proceedings  originally), 
to  consider  of  some  of  them,  before  he  proceeds  again  in  this 
case. 

Judgment  affirmed. 


Chambers  against  Bedell. 

One  whose  chattel  has  been  wrongfully  taken  from  him  may  enter  npon  the 
land  of  the  taker,  for  the  purpose  of  retaking  it,  without  subjecting  himself  to 
even  nominal  damages  as  a  trespasser.  * 

A  judgment  will  not  be  reversed  because  of  a  wrong  direction  to  the  jury  upon 
a  point  which  became  immaterial  in  consequence  of  a  right  direction  upon  another 
point  which  was  fatal  to  the  whole  defence. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Andrew  Bedell  against  William  Chambers  and  others.  This 
was  an  action  of  trespass  quare  clausum  fregit,  in  which  the  de- 
fendant pleaded  not  guilty. 

The  parties  were  owners  of  adjoining  tracts  of  land,  and  dis- 
puted about  their  partition  line.  The  plaintiff  cut  a  quantity  of 
rails  upon  the  land  in  dispute,  and  hauled  them  to  another  part 
of  his  land,  which  was  not  in  dispute.  The  defendant  went  there 
in  the  night  and  hauled  the  rails  away,  for  which  this  action  of 
trespass  was  brought. 

It  appeared  clearly  on  the  trial  that  the  land  where  the  rails 
were  cut  belonged  to  the  plaintiff.  The  court  below,  in  answer 
to  a  point  put  by  the  defendants,  instructed  the  jury,  that  whether 
the  land  belonged  to  the  plaintiff  or  not,  he  was  at  least  entitled 
to  recover  nominal  damages ;  but  that  the  evidence  clearly  and 
conclusively  established  the  plaintiff's  title,  and  he  was  therefore 
entitled  to  recover  the  value  of  the  property  taken  in  damages. 

M'Candless,  for  plaintiff  in  error,  contended  that  the  court 
erred  in  their  instruction  that  the  defendant  was  a  trespasser  in 
entering  upon  the  land  of  the  plaintiff  to  retake  his  own  property, 
wrongfully  put  there  by  the  plaintiff,  and  cited  2  Chit.  Blac.  5 ; 
Hole's  Com.  Law  96;  1  Dane's  Dig.  135;  Cro.  Eliz.  246. 
n.  —  29 
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Van  Amringe,  contra,  on  the  same  point,  argued  that  the  de- 
fendant could  only  take  advantage  of  his  defence  by  pleading  it 
specially. 

PER  CURIAM. — It  is  certain,  that  if  the  chattel  of  one  man  be 
put  upon  the  land  of  another  by  the  fault  of  the  owner  of  the 
chattel,  and  not  by  the  fault  or  with  the  connivance  of  the  owner 
of  the  land,  the  owner  of  the  chattel  cannot  enter  to  retake  it ; 
but  that  if  it  be  put  there  without  the  fault  or  consent  of  either 
party,  the  owner  of  the  chattel  may  enter  and  take  it  peaceably, 
after  demand  and  refusal  of  permission,  repairing,  however,  any 
damage  which  may  be  occasioned  by  his  entry.  So,  also,  where 
the  parties  are  in  equal  default,  for  instance,  by  omitting  to  repair 
a  partition  fence,  by  reason  of  which  the  cattle  of  the  one  happens 
to  stray  into  the  close  of  the  other.  But  all  the  books  agree,  that 
where  a  chattel  escapes  from  the  possession  of  its  owner  by  his 
consent,  exclusive  negligence,  or  other  default,  he  cannot  pursue  it 
into  the  close  of  another,  without  becoming  a  trespasser  by  his 
entry ;  but  that  he  may  lawfully  enter  and  retake  his  property, 
where  it  has  been  wrongfully  taken  or  received  by  the  owner  of 
the  land.  Now,  if  the  property  in  the  rails  in  question  had  been 
in  the  defendant,  the  plaintiff  who  had  piled  them  on  his  land, 
could  no.t  have  recovered  even  nominal  damages  for  the  defend- 
ant's entry  to  remove  them;  and  in  this  respect  the  direction 
would  have  been  wrong.  But  it  was  in  clear  and  uncontradicted 
proof,  that  the  defendant,  Chambers,  had  not  even  a  colourable 
title  to  the  land  where  the  rails  were  grown  and  made,  and  conse- 
quently not  even  a  colourable  title  to  enter  on  the  plaintiff's  land 
in  order  to  carry  them  away ;  and  the  inaccuracy  of  the  charge, 
in  this  abstract  particular,  was  therefore  immaterial. 

Judgment  affirmed. 
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Adams  against  Williams. 

A  covenant  by  a  vendee  to  pay,  and  of  the  vendor  to  convey  upon  the  pay- 
ment of  the  purchase-money,  are  dependent  covenants ;  and  an  action  of  cove- 
nant to  compel  the  payment  of  the  purchase  money  cannot  be  maintained  by  the 
vendor  without  proof  of  a  tender  of  a  conveyance  before  suit  brought. 

ERROR  to  the  District  Court  of  Crawford  county. 

Daniel  Williams,  for  the  use  of  John  Reynolds,  against  John 
Adams  and  Dyer  Woodworth.  This  was  an  action  of  covenant 
upon  an  article  of  agreement  for  the  sale  of  a  tract  of  400  acres 
of  land  by  the  plaintiff  to  the  defendant  for  the  consideration  of 
$812.50,  payable  in  six  annual  instalments;  and  the  agreement 
concluded  thus : 

"  Now  these  articles  of  agreement  witness :  that  the  said  party 
of  the  first  part,  for  and  in  consideration  of  the  premises,  and  of 
the  further  sum  of  one  dollar,  lawful  money  of  the  United  States, 
well  and  truly  to  the  said  party  of  the  first  part,  by  the  said  party 
of  the  second  part  in  hand  paid,  at  and  immediately  before  the 
sealing  and  delivery  of  the  presents,  the  receipt  whereof  is  hereby 
acknowledged,  doth  covenant,  promise,  grant  and  agree,  to  and 
with  the  said  party  of  the  second  part,  his  heirs  and  assigns,  that 
upon  his  or  their  well  and  sufficiently  paying  the  said  sum  and 
sums  of  money,  in  manner  aforesaid,  that  the  said  party  of  the 
first  part  shall  and  will  well  and  sufficiently  grant,  convey,  and 
assure  the  said  piece  of  land,  with  all  and  singular  the  appurte- 
nances to  the  said  party  of  the  second  part,  his  heirs  and  assigns. 
And  the  said  party  of  the  second  part  doth  hereby  covenant,  pro- 
mise, grant,  and  agree,  to  and  with  the  said  party  of  the  first 
part,  their  heirs,  executors,  administrators,  and  assigns,  that  they, 
their  heirs,  executors,  or  administrators,  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  party  of  the  first  part, 
their  heirs,  executors,  administrators,  and  assigns,  the  said  sum 
and  sums  of  money  as  aforesaid,  with  interest  thereon  as  aforesaid, 
on  the  days  and  times  therein  before  appointed  for  the  payment 
thereof,  and  that  they  will  also  make  and  continue  the  residence  and 
improvements  herein  before  stipulated.  And  for  the  performance 
of  the  above  agreement,  and  of  each  and  every  part  and  provision 
thereof,  the  said  parties  bind  themselves  each  to  the  other  in  the 
penalty  of  $1600.  In  witness  whereof,  the  parties  to  these  pre- 
sents have  hereunto  set  their  hands  and  affixed  their  seals,  the  day 
and  year  first  above  written." 
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There  was  no  proof  of  a  tender  of  a  conveyance  by  the  plain- 
tiff to  the  defendants  before  suit  brought ;  and  the  only  question 
was,  whether  that  was  essential  to  the  plaintiff's  right  to  recover. 

The  court  below  was  of  opinion  that  the  covenants  were  inde- 
pendent, and  directed  a  verdict  for  the  plaintiff. 

Riddle,  for  plaintiff  in  error.  This  is  a  case  of  mutual  and 
dependent  covenants,  in  which  it  is  essential  to  the  plaintiff's 
right  to  recover  that  he  should  have  proved  a  previous  tender  of 
a  conveyance.  And  upon  a  recovery  before  execution,  he  must 
file  the  deed  for  the  benefit  of  the  defendant.  2  Watts  478 ;  1 
Watts  236;  4  Watts  465;  5  Watts  167;  9  Watts  311 ;  8  Serg.  $ 
Rawle  268 ;  Chit.  Con.  570 ;  Chit.  PL  354 ;  6  Watts  162. 

Derrickson,  for  the  defendant  in  error,  on  the  same  point,  cited 
20  Johns.  14;  5  Cow.  509 ;  10  Serg.  $  Rawle  387 ;  5  Watts  420. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — In  Robb  v.  Montgomery,  (20  Johns.  20),  the  word 
when,  and  in  Champion  v.  White,  (5  Cow.  509),  on  were  held  de- 
pendent covenants.  There  is  no  substantial  difference  between 
these  words  and  the  word  upon.  In  a  contract  where  money  is 
payable  in  instalments,  and  it  is  agreed  that  a  deed  shall  be  given, 
when,  on,  or  upon  payment  of  the  whole  amount  of  the  purchase 
money,  it  is  the  fair  import  of  the  terms,  that  the  delivery  of  the 
deed  is  precedent  to  the  payment  of  the  money.  The  ancient  cases 
went  on  subtle  grounds,  but  it  is  now  settled  that  whether  cove- 
nants be  dependent  or  independent,  is  a  question  of  intention.  On 
the  whole  case,  we  are  of  opinion  that  the  covenants  are  depend- 
ent, and  consequently  that  a  deed  should  have  been  tendered  be- 
fore the  commencement  of  the  suit. 

Judgment  reversed. 
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Evans  against  Boggs. 

If  a  constable,  by  reason  of  negligence,  becomes  liable  for  the  amount  of  an 
execution  placed  in  his  hands,  the  issuing  of  a  subsequent  execution  is  not  a 
relinqu  ishment  by  the  plaintiff  of  his  right  to  recover  from  the  constable. 

In  an  action  against  a  constable  founded  upon  negligence  in  not  returning  an 
execution,  it  is  competent  for  the  defendant  to  prove,  that  the  judgment  was  paid 
before  the  execution  issued. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

Thomas  Evans  against  Samuel  D.  Boggs.  This  was  an  action 
against  a  constable  to  recover  the  amount  of  an  execution  which 
had  been  placed  in  his  hands,  and  to  which  he  had  made  no  legal 
return.  The  defendant  relied  upon  two  grounds  of  defence. 

1.  That  the  judgment  was  paid  to  the  plaintiff  before  the  exe- 
cution issued. 

2.  That  after  the  return  day  of  the  execution,  the  plaintiff  issued 
another,  which  was  a  waiver  by  him  of  his  right  to  resort  to  the 
defendant. 

Both  grounds  were  sustained  by  the  evidence ;  and  the  court 
below  was  of  opinion  that  both  were  tenable  in  law,  and  directed 
a  verdict  for  the  defendant. 

Purviance,  for  plaintiff  in  error,  argued  that  in  such  case  it  was 
not  competent  for  the  defendant,  who  was  charged  with  negli- 
gence in  the  discharge  of  his  official  duty,  to  enter  into  the  merits 
of  the  plaintiff's  right  to  recover  his  judgment  from  the  original 
defendant. 

The  court  will  not  construe  the  act  of  taking  out  another  exe- 
cution to  be  a  waiver,  inasmuch  as  it  was  for  the  defendant's 
benefit. 

Smith,  for  defendant  in  error.  If  the  plaintiff  was  not  injured 
by  the  defendant's  negligence,  he  can  have  no  right  of  action 
against  him.  If  the  debt  was  paid,  no  injury  resulted  to  the  plain- 
tiff from  not  collecting  it  a  second  time. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  issuing  of  a  new  execution  by  the  plaintiff 
was  not  a  waiver  of  his  resort  to  the  constable,  if  the  latter  had 
been  fixed  for  the  debt,  as  was  decided  recently  by  this  court 
in  the  case  of  a  sheriff,  Myers  v.  Commonwealth,  (ante  60).  On 
the  other  point,  however,  the  instruction  of  the  court  was  right. 
Several  cases  have  decided  that  the  constable,  notwithstanding  he 

IT.  —  U 
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has  failed  to  comply  with  the  injunctions  of  the  first  part  of  the 
12th  section  of  the  Act  of  1810,  may,  under  the  latter  part  of  the 
same  section,  show  that  there  was  "  sufficient  cause"  for  his  not 
doing  so.  It  may  be  shown  by  the  constable  that  the  plaintiff  had 
no  right  to  issue  the  execution,  having  already  received  the  debt, 
or  levied  it  by  a  prior  execution,  and  this  exempts  the  officer  from 
liability  to  the  plaintiff.  Such  process,  it  is  true,  is  not  absolutely 
null  and  void,  but  it  is  one  which  is  unwarrantable  and  improper, 
and  which  the  plaintiff  ought  not  to  be  permitted  to  derive  an  ad- 
vantage from,  as  against  any  person  whatever. 

Judgment  affirmed. 


David  against  Moore. 

In  an  action  by  a  passenger  against  a  stage-owner  to  recover  the  value  of  a 
trunk  and  its  contents  cut  and  carried  away  from  the  stage,  the  plaintiff  is  not  a 
competent  witness  to  prove  that  there  was  money  in  the  trunk,  or  the  amount. 

ERROR  to  the  District  Court  of  Allegheny  county. 

W.  David  against  S.  Moore,  W.  Colder,  and  J.  Ottinger.  This 
was  an  action  to  recover  the  value  of  a  trunk  and  its  contents  cut 
from  the  stage  of  the  defendants,  in  which  the  plaintiff  was  a  pas- 
senger from  Chambersburg  to  Pittsburgh.  The  only  question  in 
the  cause  was,  whether  the  plaintiff  was  a  competent  witness  to 
prove  that  he  had  the  sum  of  $75  in  his  trunk  when  it  was  taken. 

GREEK,  President,  was  of  opinion  that  the  witness  was  compe- 
tent only  to  prove  the  amount  and  value  of  his  baggage  in  the 
trunk,  and  not  the  money,  and  directed  a  judgment  accordingly. 

Knox,  for  plaintiff  in  error,  argued  that  the  amount  claimed  by 
the  plaintiff  was  that  reasonable  sum  which  every  man  travelling 
might  be  supposed  from  necessity  to  have,  and  therefore  this  case 
came  within  the  principle  which  governs  the  cases  settling  the 
point  that  the  plaintiff  is  a  competent  witness.  12  Vin.  Jib.  24, 
32;  10  Watts  336;  1  Greenleaf  27 ;  9  Wend.  102,  117;  19  Wend. 
537 ;  1  Yeates  34. 

Darrack,  for  defendant  in  error.  The  principle  settled  is  that 
the  plaintiff  is  a  witness  to  prove  the  contents  of  his  trunk  so  far 
as  it  contains  articles  which  in  the  ordinary  course  of  things  he 
alone  can  know.  A  trunk  is  not  the  ordinary  place  to  carry 
money;  and  it  does  not  follow  that  if  the  plaintiff  resorts  to  that 
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extraordinary  mode,  no  one  but  he  should  know  it.  The  danger 
of  establishing  such  a  rule  as  the  plaintiff  contends  for,  should  be 
a  conclusive  argument  against  it.  If  his  competency  be  limited 
to  the  mere  article  of  clothing,  no  great  danger  results  from  it. 
But  if  the  plaintiff  may  swear  himself  into  any  amount  of  money 
he  may  please  to  say  he  had,  staging  might  be  a  very  good  busi- 
siness  for  the  passenger,  but  a  ruinous  one  for  the  owner. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — The  plaintiff  was  a  passenger  in  defendants'  stage, 
on  his  way  from  Philadelphia  to  Pittsburgh, — showed  a  receipt 
for  payment  of  his  passage,  proved  that  his  trunk  was  put  into 
the  boot  of  the  stage  at  Chambersburg.  After  driving  all  night, 
on  the  arrival  of  the  stage  at  Bedford,  the  straps  of  the  boot  were 
found  to  be  unbuckled,  and  plaintiff's  trunk  gone.  The  damages 
laid  were,  for  trunk  and  clothing  $86,  in  bank-notes  $75.  The 
proof  of  the  contents  of  the  trunk  was  the  oath  of  the  owner. 

The  jury  found  for  trunk  and  clothing  $50 ;  and  by  direction 
of  the  court  an  additional  sum  of  $75  for  the  money,  if  the  court 
should  be  of  opinion  the  fact  of  there  being  money  in  the  trunk, 
and  its  amount,  could  be  proved  by  the  oath  of  the  owner.  The 
court  gave  judgment  for  the  $50  only.  The  error  assigned  was 
in  not  rendering  judgment  for  the  money  as  well  as  the  trunk 
and  clothing. 

The  liability  of  carriers  is  an  old  doctrine.  Stage-owners  have 
been  considered  common  carriers,  and  liable  as  such.  They  have 
endeavoured  to  escape  from  this  liability  by  notices  that  they 
would  not  be  liable  for  baggage.  The  difficulty  of  bringing  home 
notice  of  this  regulation,  induced  some  companies  to  put  a  clause  in 
the  receipt,  that  all  baggage  was  at  the  risk  of  the  owner.  Judges 
at  nisi  prius,  and  even  courts  in  bank,  did  not  exactly  agree  as  to 
the  effect  of  such  clause.  In  England,  it  seems,  an  Act  of  Parlia- 
ment has  passed  on  the  subject.  This  court  and  the  courts  of 
some  of  the  neighbouring  states  have  carried  the  doctrine  of  their 
liability  as  far  as  that  of  common  carriers  at  common  law:  This 
case  does  not  raise  any  question  as  to  that  matter.  In  some  cases 
a  distinction  has  been  made  as  to  articles  of  small  bulk  and  weight, 
but  of  great  value,  and  this  value  not  made  known  to  the  stage- 
owner.  The  reasons  for  making  a  stage-owner  liable  for  what  he 
knows  and  believes  he  has  in  charge,  would  seem  not  to  apply  to 
property  of  great  value,  bank-notes,  for  instance,  of  which  he  had 
no  knowledge  or  suspicion ;  but  this  question  does  not  arise  in  this 
case.  The  naked  question  is,  can  the  owner  be  a  witness  to  prove 
that  there  was  money  in  his  trunk,  and  the  amount  of  it?  That 
a  person  may  prove  the  articles  of  clothing  in  his  trunk  in  a  suit 
against  the  stage-owner  for  losing  a  trunk,  was  established  long 
ago.  See  the  cases  cited  in  the  case  in  10  Watts  336,  and  the 
decision  of  this  court  in  that  case.  But  in  all  the  cases  he  is  said 
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to  be  a  witness  from  necessity ;  as  the  trunk  is  generally  packed 
by  himself  or  his  wife.  If  a  man  is  a  witness  from  necessity,  is 
there  any  reason  to  make  him  a  witness  beyond  the  necessity  ? 
Money,  especially  since  bank-notes  are  the  circulating  medium, 
is  not  generally  put  in  a  trunk.  If  bank-notes  are  enclosed  in  a 
letter,  I  believe  the  general  if  not  universal  usage  is,  to  let  some 
person  be  present  and  see  them  put  in  and  sealed  in.  If  a  stage- 
owner  is  to  be  held  liable  for  money  in  a  trunk,  there  is  nothing 
improper  or  indelicate  in  having  a  person  present  to  see  the  amount, 
and  that  it  was  put  into  the  trunk.  The  carrier  is  liable  if  lost 
by  theft  or  robbery — liable  for  every  thing  but  the  act  of  God  or 
a  public  enemy.  It  is  not  unreasonable  that  he  to  whom  he  is 
thus  liable  should  be  held  to  some  proof  beyond  his  own  oath,  that 
money  was  among  his  baggage,  and  the  amount  of  money.  The 
principle  on  which  this  opinion  rests  would  seem  to  make  it  im- 
material to  what  purpose  it  was  intended  to  apply  the  money, 
whether  to  buy  land,  or  cattle,  or  goods,  or  to  pay  travelling  ex- 
penses, and  whether  those  expenses  were  expected  to  supply  a  man 
on  a  journey  of  a  few  days,  or  a  journey  to  be  continued  for 
months  or  years. 

The  idea  that  the  owner  may  prove  a  small  sum  of  money  for 
expenses  to  have  been  in  a  lost  trunk,  is  not  founded,  so  far  as  is 
shown  by  the  cases  cited,  or  which  I  have  met  with.  In  the  case 
in  9  Wend.  102,  117,  cited  for  the  purpose  of  sustaining  that  doc- 
trine, the  dictum  does  not  apply  to  the  evidence  to  support  plain- 
tiff's claim.  The  action  was  against  the  carrier  for  the  loss  of  a 
large  sum  of  money  proved  (not  by  the  owner)  to  have  been  in  a 
trunk.  No  notice  had  been  given  to  the  owners  or  to  the  captain 
of  the  boat  that  the  trunk  contained  money.  The  decision  was 
that  owners  were  not  liable  because  not  informed  that  the  trunk 
contained  bundles  of  bank-notes ;  and  the  judge  says  a  carrier  is 
not  liable  for  money  in  a  trunk  of  which  he  has  not  been  informed, 
except  it  be  a  small  sum  for  travelling  expenses.  No  dispute  ex- 
isted, and  no  opinion  was  given  as  to  what  evidence  would  be 
sufficient  to  prove  that  there  was  money  in  a  trunk. 

An  Act  of  Parliament  has  no  force  here.  I  have  stated  that  one 
was  passed  in  the  time  of  George  IV.  on  the  subject  of  the  liability 
of  common  carriers,  by  which  stage-owners  cannot  be  held  liable 
beyond  £10,  unless  the  value  beyond  that  sum  is  mentioned  and 
booked,  or  noticed  by  receipt  of  owners  ;  and  it  further  enacts  that 
the  owner  suing  shall  prove  the  value  of  the  property  lost,  by  or- 
dinary legal  evidence. 

I  have  said  this  is  not  obligatory  on  this  court ;  but  the  result 
of  great  experience  adopted  as  a  rule  in  other  places  may  be  con- 
sidered, when  we  are  called  on  to  decide  so  important  a  point  for 
the  first  time.  I  have  strong  reasons  for  believing  that  cases  have 
occurred,  where  the  list  of  articles  and  value  put  on  them  by  the 
plaintiff  has  been  greatly  above  the  real  value.  The  rule  settled 
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of  permitting  a  plaintiff  to  prove  the  contents  of  a  trunk  is  not 
impugned  as  to  what  may  be  comprehended  under  the  very  exten- 
sive term  baggage ;  but  I  agree  with  the  court  in  9  Cowen,  in 
thinking  it  does  not  comprehend  money ;  and  we  see  no  cause  for 
extending  the  competence  of  a  party  to  give  evidence  in  his  own 
case. 

Judgment  affirmed. 


Speer  against  M'Chesney. 

A  reference  and  award  have  a  conclusive  effect  in  determining  a  dispute  about 
a  personal  right. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

John  M'Chesney  against  James  A.  Speer.  This  was  an  appeal 
from  the  judgment  of  a  justice.  The  claim  of  the  plaintiff  was 
for  mason-work  done  for  the  defendant.  The  parties  disputed 
about  the  amount  of  work  done.  It  appeared  on  the  trial,  that 
before  suit  was  brought,  the  parties  chose  John  W.  Johnston  to 
measure  the  work,  and  agreed  "  to  abide  by  his  measurement." 
The  result  of  his  measurement  was  proved ;  and  the  defendant 
asked  the  court  to  instruct  the  jury  that  it  was  conclusive.  In 
answer  to  which  the  court  said  that  it  was  not  conclusive,  but 
that  the  jury  must  find  a  verdict  upon  all  the  evidence  in  the 
cause. 

Robb,  for  plaintiff  in  error,  argued  that  the  submission  of  a 
question  of  fact  affecting  the  rights  of  parties  and  an  award 
upon  it,  were  just  as  conclusive  as  an  award  settling  a  disputed 
account, 

M'Candless,  contra. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  evident  from  an  effort  perceptible  in  the 
earlier  cases,  to  construe  awards  so  as  to  defeat  them,  that  they 
were  not  favoured  by  the  courts.  To  this  cause  is  to  be  attri- 
buted also  their  limited  effect  in  operating  a  transfer  of  property. 
In  Hunter  \.  Rice,  (15  East  100),  Lord  Ellenborough  remarked, 
that  there  is  a  difference  between  an  award  that  property  be 
transferred,  and  an  actual  transfer  of  it  by  the  contract  of  the 
owner,  made  through  the  medium  of  an  agent;  yet  it  seems  diffi- 
cult to  understand  why  an  agreement  of  transfer  which  the  parties 
n._30  r* 
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were  competent  to  make  in  their  own  persons,  may  not  be  made 
by  arbitrators,  as  their  agents,  clothed  with  their  powers.  The 
reason  may  be  that  an  award  is  executory ;  but  as  it  may  be 
executed  in  chancery  where  it  directs  a  conveyance  of  land,  the 
distinction  between  it  and  a  conveyance  executed,  can  be  material 
only  as  regards  an  award  of  chattels,  which  affords  no  more  than 
a  ground  of  action  to  recover  damages  for  a  non-performance  of 
it.  This,  of  course,  is  to  be  understood  of  an  award  at  common 
law;  and  not  of  an  award  where  the  submission  is  by  rule  of 
court,  which  may  be  enforced  by  attachment.  Such,  however, 
was  the  ground  on  which  this  court,  in  Davis  v.  Havard,  (15  Serg. 
fy  Rawle  169),  executed  an  award  of  freehold  pursuant  to  a  sub- 
mission at  the  common  law.  But  the  limited  effect  of  an  award 
of  chattels  may  have  been  also  the  consequence  of  considering  it 
rather  as  a  judgment  than  as  an  agreement;  for  though  a  judg- 
ment operates  conclusively  on  a  contested  right,  it  is  not  by  the 
exercise  of  an  arbitrary  power  to  take  the  property  of  the  one 
and  give  it  to  the  other.  But  that  an  award  has  the  conclusive- 
ness  of  a  judgment  in  its  operation  on  such  a  right,  whether  the 
property  be  real  or  personal,  is  shown  by  Doe  v.  Rosser,  (3  East 
11),  in  which  an  award  of  land  was  held,  even  at  law,  to  conclude 
the  unsuccessful  party  from  again  contesting  the  title — a  principle 
which  alone  would  have  been  sufficient,  had  it  been  necessary  to 
recur  to  it,  for  the  decision  in  Davis  v.  Havard.  In  Doe  v.  Ros- 
ser, the  award  was  allowed  to  have  a  greater  effect  even  than  a 
verdict  and  judgment  in  ejectment ;  and  it  must  consequently  be 
allowed  to  have  a  conclusive  effect  in  determining  a  dispute  about 
a  personal  right.  Such  is  the  law,  not  only  in  our  own  state,  but 
in  England.  Now,  in  this  instance,  the  matter  in  variance,  was 
the  measurement  of  a  job  of  mason-work,  and  the  parties  agreed 
to  leave  the  matter  to  an  arbitrator,  to  re-measure  it  and  settle 
the  amount  due  for  it.  He  did  so;  and  surely  his  measurement 
is  conclusive. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Frazier  against  Thompson. 

If  a  note  be  given  for  an  entire  consideration,  part  of  which  is  legal  and  part 
illegal,  the  whole  contract  fails,  and  there  can  be  no  recovery  upon  the  note;  but 
if  there  be  several  considerations,  each  having  its  own  value  fixed  by  a  separate 
contract,  some  of  which  are  legal  and  some  illegal,  it  fails  in  part,  and  is  good 
as  to  the  residue. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

John  Thompson  against  James  Frazier  and  Isaiah  Niblock. 
This  was  an  action  of  debt  upon  a  note  for  $400,  to  which  the 
defendants  pleaded  payment  with  leave,  &c. 

The  defendants  proved  that  the  consideration  of  the  note  was 
goods  purchased  by  the  defendants  from  the  plaintiff  at  different 
times ;  and  among  other  things  a  quantity  of  Brandreth's  pills,  to 
the  amount  of  $150,  and  the  agency  to  sell  them.  The  defend- 
ants also  gave  some  proof  tending  to  show  that  the  pills  were 
spurious,  and  that  they  were  fraudulently  imposed  upon  the  de- 
fendants. 

The  defendants  requested  the  court  to  charge  the  jury : 

1.  If  there  was  a  conspiracy  to  cheat  Mr  Frazier,  in  giving 
him  the  agency  of  spurious  pills  for  genuine,  and  the  same  were 
purchased  in  connection  with  the  goods  which  form  the  consider- 
ation of  the  note,  the  whole  would  be  void. 

2.  If  the  agency  was  an  inducement  for  the  purchasing  of  the 
goods,  the  inducement  being  fraudulent,  the  whole  contract  would 
be  void. 

BREDIN,  President. — It  is  certainly  true  that  fraud  vitiates 
every  contract  that  is  tainted  by  it ;  the  law  will  not  lend  its  aid 
to  enforce  such  a  contract.  In  this  cause,  the  evidence  on  the 
part  of  the  defendants  is,  that  the  principal  portion  of  the  goods 
were  purchased  after  the  pills  were  got,  and  after  Mr  Frazier  was 
appointed  agent,  and  would  not  therefore,  if  the  jury  are  satisfied 
from  the  evidence  that  the  pills  were  spurious,  prevent  the  plain- 
tiff from  recovering  the  amount  of  the  goods  purchased  by  Mr 
Frazier  after  he  got  the  pills  or  goods  purchased  before  he  got 
them.  There  is  nothing  in  the  evidence  going  to  show  that  the 
agency  for  selling  the  pills  was  what  induced  Mr  Frazier  to  pur- 
chase the  other  goods ;  but  if  there  was,  the  court  is  of  opinion 
that  the  pills  being  spurious  would  not  prevent  the  plaintiff  from 
recovering  the  price  and  value  of  the  goods  sold  to  Mr  Frazier  at 
and  after  the  delivery  of  the  pills,  particularly  as  the  goods  were 
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not  returned  nor  offered  to  be  returned ;  nor  is  there  any  diffi- 
culty in  separating  the  transactions. 
The  jury  found  for  the  plaintiff  $256. 

Purviance,  for  plaintiff  in  error,  argued  that  whatever  may 
have  been  the  several  contracts  of  the  parties,  there  was  one  con- 
tract in  the  giving  of  the  note,  and  if  the  plaintiff  founded  his 
action  upon  that  contract,  he  must  stand  or  fall  by  it.  The  con- 
tract, therefore,  being  an  entire  one,  if  part  of  the  consideration 
was  fraudulent,  it  vitiates  the  whole.  8  Johns.  253 ;  4  Yeates  24 : 
4  Wash.  C.  C.  Rep.  299;  4  Rawle  185;  11  Serg.  $  Rawle  164; 
Cro.  Eliz.  199;  1  Term  Rep.  201. 

Gilmore,  contra,  argued  that  the  note  was  but  evidence  of  the 
indebtedness  of  the  defendants ;  and  inasmuch  as  they  are  per- 
mitted for  purposes  of  defence  to  enter  into  the  consideration  of 
it,  the  justice  of  the  case  must  be  determined  upon  the  whole 
truth,  as  the  proof  establishes  it.  The  proof,  therefore,  shows 
that  under  all  circumstances  the  consideration  in  part  was  good. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — We  cannot  distinguish  this  case  from  Yundt  v. 
Roberts,  (5  Serg.  <£•  Rawle  141).  When  the  condition  of  a  bond 
consists  of  several  different  parts,  and  some  of  them  are  lawful  and 
others  not,  it  is  good  for  such  as  are  lawful,  and  void  as  to  the  rest. 
But  if  a  contract  is  entire,  and  founded  on  two  considerations, 
one  of  which  is  unlawful,  that  vitiates  the  whole.  Cro.  Eliz.  199 ; 
Crawford  v.  Morrell,  (9  Johns.  Rep.  196).  Here,  the  purchase  of 
the  different  articles  was  separate  and  distinct,  not  mutual  and 
dependent,  with  an  entirely  different  price  and  consideration.  The 
different  items  were  summed  up,  and  the  note  taken  for  the  whole 
amount ;  but  that  cannot  alter  the  case.  If  the  contract  had  been 
that  in  consideration  of  all  the  articles  furnished  by  the  plaintiff 
the  defendants  gave  the  note,  it  would  be  an  entire  contract,  and 
the  illegality  of  the  consideration  in  part  would  avoid  the  whole 
contract.  And  the  reason  is,  that  in  the  supposed  case  we  can- 
not separate  the  good  from  the  bad.  But  where  the  contracts  are 
separate  and  distinct,  no  difficulty  exists,  and  consequently  there 
is  nothing  to  prevent  a  recovery  of  that  which  is  good,  allowing  a 
credit  for  the  item  which  is  illegal.  Nor  can  it  affect  the  princi- 
ple that  the  contracts  are  made  at  the  same  time,  provided  the 
considerations  are  not  so  blended  as  to  form  but  one  consideration, 
although  it  may  be  composed  of  different  items. 

Judgment  affirmed. 
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Anderson  against  Blakely. 

"  P  having  informed  me  that  he  is  making  some  purchases  from  yon,  and  not 
being  acquainted  with  you,  that  you  wish  some  reference.  Though  not  person- 
ally acquainted,  yet  I  would  say  from  my  knowledge  of  P,  that  you  might  credit 
him  with  perfect  safety,  and  that  anything  he  might  purchase  from  you  I  would 
see  paid  for."  Held,  to  be  a  letter  of  credit,  limited  in  its  extent,  to  the  pur- 
chases then  being  made. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Anderson  &  Canan  against  James  Blakely.  This  action  was 
brought  to  recover  from  the  defendant  the  amount  of  a  book  ac- 
count for  goods  sold  and  delivered  by  the  plaintiffs  to  Thomas 
Pratt  on  the  12th  February  1839,  and  at  several  other  dates 
between  that  time  and  the  30th  May  1839,  amounting  to  $923.99, 
on  account  of  which  the  said  Thomas  Pratt  had  paid  on  the  12th 
February  1839  $100,  on  the  13th  April  $100,  and  on  the  llth  July 
$90.  The  first  bill  of  goods  purchased  was  on  the  12th  February 
1839,  and  amounted  to  $230.07.  The  action  against  the  present 
defendant  was  founded  upon  the  following  letter  of  credit : 

"  Messrs  Anderson  &  Canan : 

"  Gentlemen, — Mr  Pratt  having  informed  me  that  he  is  making 
some  purchases  from  you,  and  not  being  acquainted  with  you, 
that  you  wish  some  reference.  Though  not  personally  acquainted, 
yet  I  would  say  from  my  knowledge  of  Mr  Pratt  that  you  might 
credit  him  with  perfect  safety,  and  that  any  thing  he  might  pur- 
chase from  you,  I  would  see  paid  for.  Respectfully  yours, 

"  JAMES  BLAKELY." 

This  letter  was  without  date,  but  was  delivered  to  the  plaintiffs 
4th  February  1839. 

It  was  proved  by  the  plaintiffs  that  in  June  1839  Blakely,  the 
defendant,  called  on  them  and  said  "  that  although  Pratt  was  an 
honest  and  industrious  man,  he  would  not  be  accountable  for  goods 
got  by  him  after  that  time." 

SHALER,  President,  was  of  opinion  that  the  true  construction  of 
the  letter  credited  limited  the  defendant's  liability  to  the  amount 
of  the  bill  of  goods  which  was  then  the  subject  of  negotiation  be- 
tween the  parties ;  and  that  this  liability  was  not  enlarged  or 
altered  by  the  parol  proof  of  the  defendant's  notice  to  the  plain- 
tiffs, after  the  whole  amount  of  the  account  now  claimed  was  pur- 
chased, "  that  he  would  not  be  liable  for  goods  purchased  after 
that  time ;"  and  directed  a  verdict  for  the  defendant. 
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M'Clure  and  M'Candless,  for  plaintiffs  in  error,  argued  that  the 
true  construction  of  the  paper  was  a  continuing  letter  of  credit, 
and  bound  the  defendant  up  to  the  time  it  was  countermanded ; 
and  cited  2  Camp.  436 ;  12  East  227 ;  2  Camp.  39,  414 ;  3  Camp. 
220 ;  2  Hall's  Rep.  197 ;  3  Yerger  330 ;  7  Peters  134 ;  5  Binn.  195. 
And  what  greatly  strengthens  this  construction  is,  that  it  is  one 
which  the  defendant  himself  put  upon  it,  as  is  manifest  by  the  no- 
tice he  gave  "  that  he  would  not  be  liable  for  goods  purchased 
thereafter." 

Metcalf,  contra.  The  intention  of  the  parties  must  govern  their 
rights  and  liabilities ;  and  that  intention  can  only  be  gathered  from 
the  letter,  which  is  the  ground  of  the  action.  There  is  no  rule 
which  requires  a  strict  interpretation  of  that  letter  against  the 
defendant ;  on  the  contrary,  inasmuch  as  he  derived  no  considera- 
tion himself,  his  liability  should  not  be  extended  beyond  its  rea- 
sonable construction.  "  Mr  Pratt  having  informed  me  that  he  is 
making  some  purchases  from  you,"  is  the  ground-work  of  the  de- 
fendant's engagement ;  and  whatever  obligation  he  put  upon  him- 
self in  the  subsequent  part  of  the  letter  has  reference  to  present 
purchases.  The  cases  in  8  Johns.  119,  and  16  Serg.  fy  Rawle  212, 
seem  to  be  conclusive,  in  sustaining  the  opinion  of  the  court  be- 
low. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  case  depends  upon  the  construction  to  be 
given  to  the  letter  of  credit  of  February  1839,  addressed  to  the 
plaintiffs  and  signed  by  the  defendant ;  and  the  question  is,  whether 
it  is  an  unlimited  credit  for  any  amount  of  goods  which  might  be 
then  or  at  any  future  time  purchased,  until  countermanded,  or 
was  restricted  to  the  amount  of  purchases  then  to  be  made. 

It  cannot  be  denied  that  this  is  a  question  of  some  nicety,  admit- 
ting of  plausible  arguments  on  either  side,  whether  taken  up  as  a 
new  question,  or  after  examination  of  the  cases  that  have  arisen, 
as  may  be  seen  by  reference  to  the  authorities  cited  by  the  coun- 
sel in  the  present  instance.  None  of  these  cases,  it  seems  to  me, 
so  nearly  resembles  the  present  as  the  two  cases  in  New  York  and 
Pennsylvania,  relied  on  by  the  court  below  in  delivering  their 
opinion.  In  Te»r^Eyck-\.Vanderpool^l8  Johns.  Rep.  <jffQ)>  the 
defendant  wrote  to  the  plaintiff,  saying, "  our  sons  wish  to  take 
goods  of  you  on  credit ;  we  are  willing  to  lend  our  names  as  secu- 
rity for  any  amount  they  may  wish ;"  and  the  court  there  held  it 
to  be  limited  to  the  first  parcels  of  goods.  In  Aldricks  v.  Higgins, 
(16  Serg.  4*  Rawle  213),  that  case  was  approved  of  by  this  court. 
There  a  letter  of  credit  was  written,  authorizing  credit  to  be  given 
to  the  bearer  for  any  sum  not  exceeding  a  certain  amount,  and 
binding  the  writer  to  pay  the  amount  named,  or  a  less  sum,  as  the 
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bearer  might  think  proper  to  contract ;  it  was  held  that  the  defen- 
dant would  be  liable  only  for  goods  which  were  first  furnished  by 
the  plaintiffs,  on  the  faith  of  the  letter  of  credit.  In  the  present  case, 
the  words  are,  "  Mr  Pratt  having  informed  me,  that  he  is  making 
some  purchases  from  you,  and  not  being  acquainted  with  you,  that 
you  wish  some  reference.  Though  not  personally  acquainted,  yet  I 
would  say,  from  my  knowledge  of  Mr  P.,  that  you  might  credit 
him  with  perfect  safety,  and  that  any  thing  he  might  purchase 
from  you,  I  would  see  paid  for." 

The  face  of  this  letter  would  seem  rather  to  import  that  Pratt 
was  then  making  some  purchases  from  the  plaintiff,  and  that  the 
credit  was  to  be  referred  to  them.  There  is  no  allusion  to  any 
future  purchases,  or  intimation  that  the  guaranty  was  to  extend 
to  all  future  dealings  between  the  parties,  and  to  any  unlimited 
period  of  time.  It  could  hardly  be  presumed  that  the  defendant 
would,  for  the  reasons  stated  in  this  letter,  give  his  guaranty  for 
another  through  a  series  of  months  or  years,  and  to  an  unlimited 
amount.  There  is  more  reason,  perhaps,  for  giving  a  freer  inter- 
pretation where  the  sum  is,  as  in  several  of  the  cases,  limited ; 
because  there  the  party  intrenches  himself  within  a  certain 
amount,  beyond  which  he  can  in  no  case  be  made  liable.  But 
where  there  is  no  restriction  of  the  amount,  the  guaranty  should  be 
carefully  scanned,  to  see  whether  it  justifies  a  party  in  the  large 
construction  contended  for.  At  any  rate,  we  consider  our  own 
case  in  16  Serg.  4*  Rawle,  and  the  New  York  case,  as  opinions  on 
the  point  not  lightly  to  be  overthrown,  and  as  justifying  the  inter- 
pretation given  by  the  court  below  in  the  present  case. 

Judgment  affirmed. 


240  SUPREME  COURT  [Pittsburgh 


Hockenbury  against  Snyder. 

If  one  having  a  good  title  finds  another  in  possession  of  his  land,  who,  under 
threats  of  a  suit,  agrees  to  accept  a  lease  for  the  premises,  he  cannot  afterwards, 
in  an  ejectment  against  him,  devest  himself  of  the  relation  of  landlord  and 
tenant;  but  if  one  having  no  right  induces  him  in  possession  to  accept  a  lease 
and  become  a  tenant,  the  presumption  is,  it  was  by  misrepresentation  of  fact  or 
law,  or  both,  and  it  will  require  but  slight  proof  on  this  ground  to  dissolve  the 
relation  of  landlord  and  tenant,  and  permit  the  defendant  to  avail  himself  of  the 
merits  of  his  title. 

An  assessment  in  his  name,  and  payment  of  taxes,  is  not  essential  to  the  va- 
lidity of  the  title  of  one  who  claims  by  the  Statute  of  Limitations;  it  is  but 
evidence  of  the  fact  of  his  claim,  and  the  extent  of  it. 

If  a  purchaser  at_a  treasurer's  sale  knew  when  he  purchased  that  the  land  was 
not  unseated  when  the  tax  was  assessed  upon  it,  and  he  afterwards  enters  upon 
the  land  and  makes  improvements,  upon  a  recovery  against  him  in  ejectment,  he 
is  not  entitled  to  compensation  for  his  improvements. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

This  was  an  action  of  ejectment  for  500  acres  of  land,  by  the 
heirs  of  John  Hockenbury  against  Conrad  Snyder  and  James 
Taylor. 

The  plaintiffs  were  admitted  to  be  the  heirs  of  John  Hockenbu- 
ry deceased,  and  as  such  claimed  title  to  the  land  in  dispute.  The 
substance  of  the  testimony  on  the  part  of  the  plaintiffs  was,  that 
John  Hockenbury  commenced  an  improvement  on  the  tract  of  land 
in  1809,  and  left  in  1811,  when  he  leased  the  improvement  to  John 
Wigdon,  who  worked  and  occupied  the  fields  on  the  shares  in 
1811  and  1812.  Hockenbury  returned  in  1813,  and  remained  on 
the  tract  till  1821,  when  he  went  to  live  with  his  son  Joseph.  He 
had  grain  in  the  ground  at  the  time  he  left  the  land,  and  gave  to 
George  Dobson  some  loose  boards  as  a  compensation  for  his  taking 
care  of  the  grain  and  having  an  eye  to  it.  Hockenbury  returned 
to  the  place  either  in  the  fall  of  1821,  or  spring  of  1822. 

There  was,  as  to  this  part  of  the  evidence,  a  good  deal  of  con- 
tradiction and  uncertainty  in  the  testimony  of  the  witnesses. 
According  to  the  testimony  of  some  of  them,  John  Hockenbury 
left  in  the  spring,  returned  in  harvest,  had  the  grain  cut,  and  it 
was  hauled  to  Joseph's  in  the  winter,  and  returned  to  the  place 
next  spring,  when  M'Kimmons,  who  was  in  the  possession  under 
a  lease  from  Brown  and  Snyder,  went  out  and  gave  possession  to 
him.  Others  proved  that  he  was  not  more  than  six  or  seven 
months  absent  from  the  tract ;  and  that  he  returned  in  the  fall  of 
1821 :  that  M'Kimmons  went  into  possession  in  the  fall,  under 
Brown  and  Snyder,  and  gave  up  the  possession  the  same  fall  to 
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Hockenbury.  After  Hockenbury  returned  to  the  tract,  he  re- 
mained on  it  till  near  the  time  of  his  death,  which  happened  in 
1839. 

The  defendants  claimed  title  to  the  land  by  a  purchase  at  trea- 
surer's sale  for  arrears  of  taxes  in  1818 ;  for  the  county  taxes  of 

1812,  1813,  1815,  1816,  and  1817,  and  the  road-taxes  of  1812  and 

1813,  by  Conrad  Snyder  and  John  Brown.     Deed  from  John  Gil- 
christ,  treasurer,  to  Conrad  Snyder  and  John  Brown,  dated  8th 
of  June  1818.     Also  a  deed  from  the  same  county  treasurer  to 
John  Brown,  for  the  same  tract,  dated  6th  of  July  1820,  sold  for 
the  county  and  road-taxes  of  1820.     A  deed  from  John  Brown  of 
Oliver  to  Conrad  Snyder,  for  the  undivided  half  of  this  tract, 
dated  18th  of  April  1823.     That  Brown,  under  the  claim  of  title 
by  the  treasurer's  deeds,  leased  this  tract  to  John  M'Kimmons,  who, 
when  Hockenbury  went  away,  went  into  possession  of  the  land, 
according  to  the  testimony  of  some   of  the  witnesses.      Others 
proved  that  John  Brown  raised  oats  in  one  of  the  fields  in  1821 ; 
and  that  M'Kimmons  did  not  go  on  the  tract  until  the  spring  of 
1822,  and  remained  but  a  short  time  on  it,  until  he  went  away 
and  Hockenbury  took  possession  of  the  cabin. 

Mr  Brown  proved,  when  John  Hockenbury  came  on  the  land 
and  M'Kimmons  left  it,  that  he  said  to  him,  that  if  they  (Snyder  and 
Brown)  would  let  him  stay,  he  would  work  on  the  roads  as  he  had 
formerly  done.  Witness  told  him  he  might  live  there  his  lifetime. 
Afterwards  heard  that  the  old  man  talked  of  claiming  the  pos~ 
session,  and  spoke  to  him  about  it.  He  then  asked  a  lease  for 
ten  years.  Witness  was  willing  to  give  him  a  lease  for  that 
period.  Snyder  was  not ;  said  that  five  years  was  long  enough. 
The  lease  was  executed  at  the  house  of  witness,  and  Mr.  Meeker 
made  Mr  Hockenbury's  mark  by  his  directions.  Said  that  his 
hand  shook  so  much  that  he  could  not  make  his  mark ;  then  capa- 
ble of  attending  to  his  business.  Never  discovered  any  alienation 
of  mind.  This  witness  proved  that  Mr  Hockenbury  went  to  live 
with  his  son  Joseph.  That  he  delivered  the  possession  to  him  and 
assisted  him  to  kindle  a  fire.  Lemuel  Davis  proved  that  he  leased 
a  field  from  Brown  and  Snyder,  raised  on  it  a  crop  of  corn,  and 
put  it  in  wheat.  Old  Mr  Hockenbury  knew  of  his  occupying  it. 

The  defendants  gave  in  evidence  the  record  of  a  judgment  in 
the  Court  of  Common  Pleas  of  Butler  county,  Asxhell  Shearman 
v.  Eliza  and  John  Brown,  No.  53,  July  1840.  A  fieri  facias 
issued  on  this  judgment,  No.  64,  April  1831,  returned  levied  on 
the  right  and  title  of  John  Brown  to  lot  No.  40,  in  the  second  do- 
nation district,  500  acres — Inquisition  held  and  condemned — Ven- 
ditioni  exponas,  No.  40,  June  1831.  15th  of  June  1831,  sold  to 
William  Ayres.  Deed,  Jacob  Brinker,  Esq.  sheriff,  to  William 
Ayres,  Esq.  Deed  from  William  Ayres,  Esq.,  to  Conrad  Snyder. 
A  deed  from  John  Brown  (of  Oliver)  and  Conrad  Snyder  to 
Henry  Peters  for  139  acres  and  allowance,  dated  26th  of  October 
ii.  — 31  v 
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1829;  re-conveyed  by  Henry  Peters  to  Conrad  Snyder,  17th  of 
September  1835.  Deed  from  Conrad  Snyder  to  Hugh  Smart, 
dated  19th  of  September  1835,  for  the  whole  tract.  Deed  from 
Hugh  Smart  to  Conrad  Snyder,  dated  10th  of  September  1836, 
for  the  same  tract  of  land. 

The  defendants  also  claimed  the  land  in  dispute  by  title  derived 
from  the  heirs  of  Captain  Stevenson,  who  drew  the  tract  in  dis- 
pute ;  and  gave  in  evidence  a  certified  extract  from  the  general 
draft  of  the  second  donation  district ;  showing  that  lot  No.  40,  of 
500  acres,  second  donation  district,  was  drawn  by  Captain  Ste- 
venson. A  power  of  attorney  from  Miss  E.  Stevenson  and  Adam 
Livingston  and  Mary  his  wife  to  the  Rev.  D.  Elliott,  dated  6th  of 
November  1837,  authorizing  and  empowering  him  to  sell  and  con- 
vey the  tract  of  land  in  controversy.  Deed,  Eliza  Stevenson, 
Adam  Livingston  and  Mary  his  wife,  by  their  attorney  in  fact,  to 
Conrad  Snyder,  dated  17th  of  March  1838,  for  the  same  tract, 
consideration  $350 ;  and  the  depositions  of  James  Ross,  Anthony 
Berlen,  Rev.  David  Elliott,  and  Mrs.  Ann  Elliott,  proving  that 
Captain  Stevenson  was  a  revolutionary  officer,  and  that  Mrs.  E. 
Stevenson  and  Mrs.  Mary  Ann  Livingston  were  his  daughters  and 
heirs. 

The  defendants  also  gave  in  evidence  a  lease  from  John  Brown 
(of  Oliver)  and  Conrad  Snyder  to  John  Hockenbury,  dated  5th 
of  October  1830,  leasing  to  him  the  tract  of  "land  in  dispute  for 
five  years.  Also,,  the  record  of  an  action  of  ejectment,  Conrad 
Snyder  v.  John  Hockenbury  and  others,  for  the  lot  No.  40 ;  tried 
by  a  jury,  12th  of  March  1839,  and  verdict  for  plaintiff  and 
judgment  on  that  verdict. 

The  plaintiff  called  and  examined  a  number  of  witnesses  to 
prove  that  John  Hockenbury  was  weak  and  imbecile  in  mind, 
frail  and  incapable  of  attending  to  business ;  and  the  substance  of 
their  testimony  was,  that  to  one  he  spoke  of  going  out  with  his 
dogs  and  catching  raccoons,  and  of  farming  largely ;  and  to 
another,  that  if  it  were  not  for  the  rheumatic  pains,  he  could  yet 
raise  as  much  as  his  son  Jonathan  ;  attempting  to  mow  and  mow- 
ing some  grass,  and  speaking  of  going  to  the  furnace  to  chop  and 
cord  wood ;  and  when  the  witness,  John  Mortland,  said  to  him 
that  he  was  too  old  to  chop  wood,  replied  he  could  chop  well. 
Witness  would  not  then  have  given  him  his  board  for  his  work. 
This  witness  and  James  Hoge  proved  that  in  1836,  when  engaged 
in  making  a  survey  of  this  tract  of  land,  in  looking  for  the  north- 
east corner,  some  of  them  spoke  of  going  for  old  Mr  Hockenbury 
— that  he  knew  where  it  was ;  and  that  Conrad  Snyder  said  it 
was  of  no  use  to  go  to  the  old  man,  for  if  he  ever  knew  anything 
about  the  corner,  he  did  not  now,  as  he  was  doting.  James 
Clark,  one  of  the  assessors  of  1834,  proved  that  he  went  on  the 
place.  Found  old  Mr  Hockenbury  and  his  son  Jonathan.  Told 
us  to  assess  it  to  Conrad  Snyder.  That  they  assessed  the  lands 
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to  the  persons  that  they  found  on  the  tract,  unless  otherwise  di- 
rected by  them.  Daniel  Foster,  another  of  the  assessors,  stated 
that  Clark  said  that  old  John  Hockenbury  complained  of  no 
assessor  going  near  him ;  and  that  we  must  go  there.  Went  there, 
and  told  our  errand.  Asked  if  he  claimed  the  land.  Said  he 
would  hold  the  land,  if  not  prevented  by  a  lease  that  Brown  in- 
duced him  to  take.  Asked  if  we  would  assess  it  to  him.  Said 
we  might  use  our  pleasure  ;  if  he  could  not  resist  the  lease,  Sny- 
der would  hold  the  land ;  and  if  he  could  resist  the  lease,  he 
would  pay  the  taxes.  Jonathan  said  that  his  father  had  been  ill- 
used,  and  he  would  see  him  righted.  If  he  had  insisted  on  its 
being  assessed  to  him,  we  would  have  done  it. 

The  court  below  thus  instructed  the  jury : 

The  sales  for  arrears  of  taxes  and  the  treasurer's  deeds  given 
in  evidence,  it  appearing  by  the  evidence  that  John  Hockenbury 
was  on  the  tract  and  improving  it  in  1809,  and  that  it  was  occu- 
pied and  seated  during  the  year  for  which  it  was  assessed  and 
sold  as  unseated,  vest  no  title  to  the  tract  in  controversy  in  the 
defendants ;  and  as  far  as  regards  title,  the  case  need  not  have 
been  encumbered  by  their  being  given  in  evidence,  unless  for  the 
purpose  of  showing  a  colourable  title,  and  the  right  of  entering 
upon  the  tract  and  making  improvements.  The  plaintiffs  in  this 
case  contend  that  the  evidence  establishes  that  John  Hockenbury 
has  been  in  the  continued  and  undisturbed  possession  of  the  tract 
of  land  in  controversy  from  1809  until  the  recovery  against  him 
in  a  former  ejectment  in  1839,  a  period  exceeding  21  years,  and 
have  a  title  under  the  Statute  of  Limitations,  that  entitles  them 
to  recover.  The  law,  as  now  settled  by  our  Supreme  Court,  is, 
that  where  a  person  enters  upon  a  warranted  or  patented  tract  of 
land,  with  or  without  colour  of  title,  and  is  in  the  peaceable,  con- 
tinued, undisturbed,  adverse  possession  of  it  for  21  years,  claim- 
ing by  the  lines  of  the  tract,  and  paying  the  taxes  and  using  the 
wood  and  uninclosed  land  in  the  usual  and  ordinary  manner  in 
which  the  owner  of  a  tract  of  land  uses  it,  a  jury  may  presume 
an  ouster  of  the  owner,  and  the  person  thus  in  possession  has  a 
title  by  the  Statute  of  Limitations  that  will  protect  him  in  his 
possession,  or  enable  him  to  recover,  if  out  of  possession,  on  the 
title  thus  acquired  by  the  Statute  of  Limitations.  This,  as  I  un- 
derstand the  recent  decisions,  is  the  greatest  length  to  which  any 
of  them  have  gone.  And  before  an  ouster  can  be  presumed  there 
must  be  the  payment  of  taxes.  In  the  present  case  it  appears  by 
the  evidence  that  John  Hockenbury,  under  whom  the  plaintiffs 
claim,  during  the  whole  of  the  time  that  he  lived  on  this  tract,  or 
occupied  it,  never  paid  any  taxes,  nor  was  it  assessed  to  him ;  and 
if  he  intended  to  claim  the  whole  tract,  it  was  his  duty  to  have  it 
assessed  to  himself.  It  is  also  in  evidence,  if  believed,  that  Davis 
occupied  one  of  the  fields  for  two  years,  and  raised  a  crop  of  corn 
and  a  crop  of  wheat ;  and  that  Brown  raised  a  crop  of  oats  in 
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1821,  in  one  of  the  fields.     That  Peters,  under  a  purchase  from 
Brown  and  Snyder,  went  into  possession  of  139   acres   of  the 
tract  in  1829,  made  considerable  improvement,  and  lived  there 
for  several  years,  and  that  M'Kimmons  was  in  posssesion  under  a 
lease  from  Brown  and  Snyder,  for  a  short  time  either  in  1821  or 

1822.  Under  this  evidence  and  these  circumstances,  if  believed, 
it  is  clear  that  the  plaintiffs  would  not  be  entitled  to  recover  the 
whole  tract,  if  any  portion  of  it,  by  title  acquired  by  the  Statute 
of  Limitations. 

It  is  contended  that  the  lease  taken  from  John  Hockenbury  was 
obtained  and  procured  by  fraudulent  representations,  and  is  there- 
fore void  ;  and  that  John  Hockenbury,  at  the  time  he  entered  into 
the  contract  and  took  the  lease,  was  so  imbecile  and  destitute  of 
capacity  to  make  any  contract  or  attend  to  or  manage  his  busi- 
ness, as  to  render  it  invalid.  Fraud  vitiates  every  contract  that 
is  tainted  with  it ;  and  if  there  is  evidence  to  satisfy  the  jury  that 
John  Hockenbury  was  induced  to  take  the  lease  by  misrepresent- 
ation, or  undue  or  improper  means,  it  would  be  of  no  validity  and 
would  not  affect  his  possession ;  but  if  fairly  obtained  and  entered 
into,  would  break  the  continuity  of  the  adverse  possession.  If  the 
jury  were  satisfied  from  the  evidence  that  John  Hockenbury  at 
the  time  of  taking  the  lease,  was  incapable  of  making  a  contract 
by  reason  of  alienation  of  mind,  the  lease  would  be  invalid,  and 
have  no  effect  on  the  possession  of  Hockenbury.  The  burthen  of 
proof  as  to  imbecility  and  incapacity  of  mind  in  John  Hockenbury 
at  the  time  of  taking  the  lease  is  thrown  on  the  plaintiffs :  and  it 
was  for  them  to  make  it  appear  by  evidence. 

The  treasurer's  deeds,  although  vesting  no  title  to  the  land,  yet 
were  such  a  title  as  Brown  and  Snyder,  if  they  entered  on  the 
land  in  pursuance  of  such  title  and  made  improvements,  could  not 
be  recovered  of  them  by  the  original  owner,  until  the  value  of  the 
improvements  made  by  them,  or  those  claiming  under  them,  were 
paid ;  and  were  such  a  title  as  they  might  give  a  lease  of  the  land, 
without  rendering  that  lease  fraudulent  from  the  mere  circum- 
stance that  their  tax-titles  on  an  investigation  or  trial  in  court 
were  defective  and  invalid,  as  to  the  vesting  the  title  to  the  land 
in  them.  If  the  jury  believe  from  the  evidence  that  in  1821  Brown 
was  in  possession  and  raised  oats ;  that  Lemuel  Davis  occupied 
one  of  the  fields  for  two  seasons,  and  that  John  Hockenbury  deli- 
vered the  possession  to  Brown  in  1821,  there  would  not  be  a  con- 
tinued, undisturbed,  peaceable,  adverse  possession  for  21  years  of 
any  part  of  the  tract ;  and  your  verdict  would  be  for  the  defend- 
ants. 

If  you  do  not  believe  this  evidence,  but  believe  that  John  Hock- 
enbury was  in  the  continued  and  uninterrupted  peaceable  adverse 
possession  for  21  years,  then  your  verdict  will  be  for  the  plaintiff 
for  so  much  of  the  tract  as  has  been  enclosed  and  occupied  by  him 
for  21  years. 
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We  have  been  requested  by  the  plaintiffs  to  charge  you  on  the 
following  points : 

1.  That  if  the  jury  believe  that  John  Brown  and  Conrad  Sny- 
der, or  either  of  them,  procured  the  lease  from  Hockenbury  for 
the  purpose  of  strengthening  their  defective  treasurer's  title,  it 
would  not  amount  to  an  interruption  of  Hockenbury's  possession. 

2.  That  if  the  jury  believe  the  declarations  of  Conrad  Snyder, 
and  the  testimony  of  plaintiff's  witnesses,  that  John  Hockenbury 
was  doting — that  he  was  not  in  a  fit  state  of  mind  to  make  any 
contract,  on  that  ground  alone  the  lease  and  contracts  with  John 
Brown  would  not  amount  to  an  interruption  of  Hockenbury's  pos- 
session. 

3.  That  John  Brown  having  proved  that  he  told  Hockenbury 
that  their  title  was  good,  and  that  they  gave  him  notice  that  they 
would  try  the  title,  and  it  turning  out  that  said  representation 
was  untrue,  any  contract  or  lease  or  possession  made  under  the 
influence  of  such  misrepresentations  would  be  void,  and  would  not 
interrupt  Hockenbury's  possession. 

4.  That  if  the  jury  believe  that  John  Hockenbury  settled  upon 
and  claimed  the  whole  500  acres  of  land  in  dispute,  and  was  will- 
ing to  have  it  assessed  to  him,  but  that  the  assessor  refused  to 
call  upon  him  for  that  purpose,  either  through  the  representations 
of  Brown  that  he  was  the  owner,  or  through  a  neglect  of  duty,  it 
was  not  the  duty  of  Hockenbury  to  go  to  the  assessors,  and  he  is 
not  to  be  prejudiced  by  their  neglect. 

5.  That  an  attornment  to  one  who  has  no  title  is  no  interrup- 
tion of  an  adverse  possession,  and  that  the  treasurer's  title  being 
bad,  Brown  and  Snyder  had  no  title,  and  the  attornment  to  them 
would  not  interrupt  the  adverse  possession. 

6.  That  if  Hockenbury  was  holding  an  adverse  and  peaceable 
possession  of  the  tract,  and  claimed  to  the  old  lines  of  the  survey 
for  21  years,  his  possession  and  improvement  of  a  part  would  not 
only  put  him  in  possession  of  the  part  thus  claimed,  but  would  put 
him  in  possession  of  the  whole,  and  would  entitle  his  heirs  in  this 
case  to  a  verdict  for  the  whole  tract. 

Answer  to  first  point.  If  the  lease  was  fraudulently  procured 
for  the  purpose  of  strengthening  their  defective  treasurer's  title, 
or  for  any  other  purpose,  it  would  be  invalid,  and  would  not  in- 
terrupt the  possession  of  Hockenbury. 

Answer  to  the  second  point.  The  declarations  of  Conrad  Sny- 
der in  1836  that  Hockenbury  was  doting,  would  not  in  itself  be 
sufficient  to  prove  that  in  1830,  the  time  when  the  lease  was  taken 
and  executed,  he  was  not  in  a  fit  state  of  mind  to  make  a  contract. 
The  state  of  Hockenbury's  mind  at  the  time  of  entering  into  the 
lease  is  the  point  of  inquiry  to  which  the  jury  is  particularly  to 
direct  their  attention ;  and- unless  there  was  evidence  of  insanity  or 
incapacity  of  mind  established  by  the  evidence  before  that  time, 
the  burthen  of  proof  rests  on  the  plaintiffs.  If  from  mental  aberra- 
ii. — v* 
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tions  he  was  incapable  of  attending  to  business  or  making  con- 
tracts at  the  date  of  the  lease,  it  would  be  invalid. 

Answer  to  the  third  point.  That  John  Brown  telling  John 
Hockenbury  that  they  had  a  treasurer's  title,  and  that  he  believed 
it  was  good,  and  giving  Hockenbury  notice  that  they  would  try 
their  title,  would  not  be  such  a  misrepresentation  as  would  render 
a  lease  taken  of  them  fraudulent,  although  their  treasurer's  title 
turned  out  to  be  defective ;  unless  he  was  aware  of  the  defect  at 
the  time  he  spoke  of  their  title. 

We  answer  the  fourth  point  in  the  affirmative. 

Answer  to  the  fifth  point.  The  treasurer's  deeds,  although 
they  did  not  vest  a  good  title,  yet  were  such  a  colourable  title,  that 
the  defendants,  if  they  entered  on  the  tract,  would  be  entitled  to 
the  value  of  improvements  made  by  them  und£r  their  tax-title. 
If  the  lease  was  fairly  entered  into,  the  attornment  would  inter- 
rupt the  possession. 

Answer  to  the  sixth  point.  If  the  possession  was  adverse,  con- 
tinued and  uninterrupted  for  21  years,  claiming  by  the  lines  of  the 
tract,  and  he  had  done  all  that  could  be  reasonably  done  by  him 
to  have  it  assessed  to  him,  it  would,  by  the  Statute  of  Limitations, 
give  a  title  that  would  entitle  the  plaintiffs  to  recover.  In  this 
case,  his  having  paid  no  taxes — it  being  twice  advertised  and  sold 
for  taxes  while  he  was  on  the  tract — his  being  aware  of  the  sale 
to  Peters,  and  Peters'  living  on  it  for  a  number  of  years — Brown 
occupying  one  of  the  fields  and  leasing  to  M'Kimmons — Davis 
occupying  another  field  for  two  years,  if  believed  by  the  jury,  nega- 
tive his  claiming  the  whole  tract,  or  claiming  by  the  lines  of  the 
tract.  The  law  on  this  evidence  would  not  presume  an  ouster  of  the 
original  owner,  and  the  operation  of  the  Statute  of  Limitations 
would  be  confined  to  the  land  actually  enclosed  and  occupied  ad- 
versely for  21  years. 

Errors  assigned : 

1.  In  charging  the  jury  that  the  treasurer's  deeds,  (although  the 
land  was  not  unseated,)  were  good  so  far  as  to  entitle  the  defend- 
ants to  compensation  for  improvements  made  under  them,  and  that 
being  colourable  the  attornment  made  to  Brown  was  good. 

2.  In  charging  that  the  payment  of  taxes  was  necessary  to  con- 
stitute a  title  under  the  Statute  of  Limitations. 

3.  In  charging  that  it  was  the  duty  of  Hockenbury  to  have  the 
land  assessed  in  his  name,  and  that  the  failure  to  do  so  prevented 
the  statute  from  running  in  his  favour. 

Purviance,  for  plaintiff  in  error,  argued  that  the  proof  was  clear 
that  the  land  was  not  unseated,  and  therefore  the  treasurer's 
sale  was  absolutely  void ;  and  being  so,  the  defendants  could  ac- 
quire no  right  to  compensation  for  improvements :  nor  was  it 
colourable  so  as  to  justify  the  defendants  in  claiming  possession 
of  the  land,  and  executing  a  lease  to  the  plaintiffs'  ancestor. 
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The  assessment  and  payment  of  taxes  have  never  been  held 
to  be  essential  to  the  validity  of  a  claim  under  the  Statute  of  Lim- 
itations ;  the  utmost  that  can  be  claimed  for  it  is,  that  it  is  evi- 
dence of  the  claim  of  title.  It  is  not  the  duty  of  a  resident  set- 
tler upon  land  to  go  and  seek  the  assessor;  it  is  sufficient  that  he 
resides  upon,  and  thereby  makes  himself  liable  for  the  payment 
of  taxes  when  called  upon. 

Sullivan,  contra.  Whether  a  defendant,  who  claims  title  under 
a  treasurer's  sale,  be  entitled  to  compensation  for  improvements, 
must  depend  upon  the  question  whether  those  improvements  were 
made  bona  fide.  His  purchase  is  upon  the  faith  of  the  represent- 
ations of  public  officers  acting  under  the  obligation  of  an  oath, 
which  is  very  strong  evidence  of  the  truth,  more  so  than  the  pur- 
chaser could  obtain  elsewhere,  even  by  an  inspection  of  the  land, 
ten,  fifteen,  or  twenty  years  after  the  tax  was  assessed.  The 
proof  was  that  Hockenbury  directed  the  assessor  at  one  time  to 
assess  the  land  in  the  name  of  the  defendants. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  case  presented  a  variety  and  complication  of 
facts,  on  which  many  questions  arose.  Certain  lands  were 
appropriated  by  law  for  the  officers  and  soldiers  who  served  dur- 
ing the  war  of  the  revolution.  These  lands  were  surveyed  by  the 
state  in  ranges  from  east  to  west,  and  the  surveys  in  each  range 
were  numbered.  A  Captain  Stephen  Stevenson  drew  No.  40  in 
the  second  donation  district,  500  acres.  By  law,  no  taxes  were 
to  be  assessed  by  the  state  on  these  tracts  during  the  life  of  the 
soldier  or  officer,  unless  he  sold  his  right ;  and  then  they  were  in 
the  hands  of  an  alienee  taxed  as  other  lands.  The  state  did  not 
grant  warrants  for  these  lands  to  persons  applying  and  offering  to 
pay  for  them,  nor  were  they  open  to  actual  settlement  so  that 
any  person  sitting  down  on  and  building,  clearing,  cultivating, 
and  continuing  his  residence,  could  acquire  a  right  to  a  warrant 
from  the  state.  They  were  expressly  reserved  in  the  Act  of  3d 
April  1792,  having  been  before  appropriated  to  the  above  use  by 
the  state. 

It  appeared  that  John  Hockenbury  (father  of  the  plaintiffs)  was 
living  on  this  tract  of  land  in  1809.  and  continued  there  until  1811 
or  '12,  when  he  leased  it  to  John  Wigdon  a  year  or  more;  and  in 
1813,  Hockenbury  returned  and  continued  residing  there  until 
1821,  without  interruption.  In  the  mean  time,  it  was  sold  as  un- 
seated land  for  taxes  in  1818,  viz.  county  taxes  for  the  years  1812, 
'13,  '14,  '15,  '16,  '17;  and  road  taxes  for  1812  '13;  and  purchased 
by  Conrad  Snyder  and  John  Brown,  to  whom  the  treasurer  made 
and  acknowledged  a  deed.  The  defendants  also  showed  another 
deed  from  the  treasurer  of  the  county  to  John  Brown,  dated  6th 
July  1820,  for  taxes,  county  and  road.  On  the  18th  April  1823, 
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John  Brown  sold  one-half  (under  his  last  deed,  I  suppose,)  to  Con- 
rad Snyder.  About  the  year  1821,  John  Hockenbury  went  to  live 
at  his  son  Joseph's,  leaving  grain  growing  on  the  land,  and  agreed 
with  a  George  Dobson  to  take  care  of  it.  At  this  point  the  wit- 
nesses differed  as  to  dates  and  times,  some  saying  Hockenbury 
went  in  the  spring  of  1821,  and  returned  before  harvest;  and 
others  that  he  went  in  the  summer  of  1821,  and  returned  in  the 
spring  of  1822.  In  the  mean  time  Brown  and  Snyder  leased  to 
one  M'Kimmons,  who  moved  on  to  the  land,  but  left  it  and  let 
Hockenbury  into  possession  when  he  came  back  ;  others  say  that 
Brown  put  a  crop  of  oats  in  one  of  the  fields  in  1821,  and  that 
M'Kimmons  did  not  go  on  till  the  spring  of  1822,  and  stayed  only 
a  short  time  till  he  gave  up  the  possession  to  Hockenbury.  All 
agreed  that  after  this  Hockenbury  resided  in  his  house  and  im- 
provement until  he  died  in  1839  ;  but  it  was  proved  that  a  certain 
Lemuel  Davis  rented  a  field  from  Brown  and  Snyder,  and  raised  a 
crop  of  corn  on  it,  and  then  a  crop  of  wheat;  that  Hockenbury  knew 
this,  and  did  not  object.  It  was  also  shown  that  on  26th  October 
1829,  Brown  and  Snyder  sold  139  acres  to  Henry  Peters,  who 
lived  on  it  till  he  reconveyed  to  Snyder  on  the  17th  September 
1835-;  and  on  19th  September  1835,  Conrad  Snyder  conveyed  the 
whole  500  acres  to  Hugh  Smart ;  and  on  10th  September  1836, 
Hugh  Smart  conveyed  the  same  to  Conrad  Snyder.  On  17th 
March  1838,  the  heirs  of  Captain  Stevenson  conveyed  their  right 
to  Conrad  Snyder  for  the  consideration  of  $350.  In  1831  the  in- 
terest of  Brown  had  been  sold  under  a  judgment  and  execution 
against  him,  and  bought  for  and  conveyed  to  Snyder. 

On  the  trial,  Brown  was  examined,  and  proved  that  he  was 
present  when  his  tenant,  M'Kimmons,  gave  up  the  possession  in 
1821-2,  to  Hockenbury.  That  the  fire  was  carried  out  and  kin- 
dled again  in  Brown's  name.  That  Hockenbury  promised  to  work 
on  the  roads  for  the  tax,  if  Brown  and  Snyder  would  let  him  stay 
there  during  his  life.  That  he  afterwards  heard  Hockenbury 
talked  of  claiming,  and  went  to  him.  Hockenbury  asked  a  lease 
for  ten  years ;  Snyder  objected,  but  they  gave  him  a  lease  for 
five  years.  That  Meeker,  who  was  present,  made  Hockenbury's 
mark  to  the  lease,  because  his  hand  shook  so  he  could  not  make 
it  himself.  This  was  in  1830,  but  no  month  or  day  is  given;  so 
it  is  stated  that  Hockenbury  was  on  in  1809,  but  not  said  at  what 
time  of  the  year.  It  may  be  that  Hockenbury  had  been  on  the 
land  more  than  21  years  when  this  tease  was  made ;  or  perhaps  a 
little  less  than  21.  Neither  the  whole  tract,  nor  any  part  of  it, 
appears  to  have  been  ever  assessed  to  John  Hockenbury.  In 
1834,  when  the  assessor  called  on  him,  he  said  he  would  have  it 
assessed  to  him,  and  pay  the  taxes,  if  he  could  get  clear  of  his 
lease  to  Snyder,  From  this  we  infer  it  was  taxed  to  Snyder,  but 
when  first,  or  how  often  it  was  assessed  to  Brown  and  Snyder,  or 
to  Snyder  alone,  does  not  appear. 
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The  court  very  properly  told  the  jury  that  the  sale  by  the  trea- 
surer for  taxes,  where  the  land  was  seated,  and  had  been  for  eight 
or  nine  years,  and  during  all  the  years  for  which  the  tax  was 
alleged  to  be  due,  was  void,  and  gave  no  title  to  the  purchaser. 
The  whole  of  the  laws  authorizing  sale  of  land  for  taxes,  speak 
of  and  suppose  the  land  to  be  unseated.  The  commissioners  have 
no  colour  of  right  to  order  the  treasurer  to  sell,  and  the  treasurer 
has  no  colour  of  authority  to  sell  a  tract  of  land  for  taxes,  on 
which  a  person  resided  when  the  tax  was  assessed  and  fell  due, 
and  on  which  he  continued  to  reside  at  the  time  of  the  sale.  If 
Brown  lived  in  the  immediate  vicinity,  and  knew  when  they 
bought  it  that  it  was  a  settled  tract,  it  makes  the  matter  no 
better  on  his  part. 

The  next  question  was,  as  to  the  effect  of  the  removal  by  Hock- 
enbury ;  the  entry  and  occupation  by  Brown  of  a  field ;  the  lease 
to  M'Kimmons ;  the  return  of  Hockenbury,  and  the  lease  he  took 
for  five  years.  When  a  man  having  good  right  to  land  finds  another 
on  it  for  less  than  21  years,  the  owner  has  a  right  to  the  posses- 
sion, can  recover  it  by  ejectment,  may  threaten  an  ejectment-  and 
costs,  unless  he  in  possession  signs  a  lease.  If  under  such  circum- 
stances, he  in  possession  signs  a  lease  and  becomes  tenant,  it  must 
be  a  rare  case  in  which  he  can  get  clear  of  the  relation  of  tenant, 
or  resist  the  right  of  his  landlord.  But  when  a  man  is  in  the 
peaceable  occupation  of  surveyed  land,  his  possession  is  a  right 
against  all  but  the  owner  of  a  title  to  that  land.  If  one  who  has 
no  right  comes  and  induces  him  in  possession  to  become  his  tenant, 
it  must  be  by  some  misrepresentation  of  fact  or  law,  or  both,  or 
by  some  unfair  combination  between  him  and  the  tenant ;  and  it 
will  require  little  proof  of  fraud  or  threats  of  imbecility  on  one 
side,  and  some  undue  influence  on  the  other,  to  dissolve  this  rela- 
tion of  landlord  and  tenant  between  them,  and  put  him  who  was 
in  possession  into  precisely  the  situation  in  which  he  was  before 
he  was  induced  to  sign  a  lease.  Hall  v.  Benner,  (1  Penn.  Rep. 
402)  ;  10  Watts  142. 

I  have  alluded  to  the  defect  of  dates.  If  John  Hockenbury 
entered  on  this  land  in  the  spring  of  1809,  then  21  years  had  ex- 
pired in  the  spring  of  1830;  and  if  after  this,  and  after  his  right  had 
become  perfect  to  at  least  some  land  (and  I  shall  speak  of  how  much 
hereafter),  he  was  induced  to  take  a  lease  from,  and  become  a  tenant 
to  those  who  had  no  title,  this  must  have  occurred  from  misrepre- 
sentation, fraud,  or  mistake;  and  slight  evidence  of  imbecility,  or 
weakness,  or  of  poverty,  worked  on  by  threats,  would  be  suffi- 
cient to  avoid  it.  The  law,  as  far  as  it  went,  was  correctly  stated 
by  the  Judge ;  but  he  did  not  advert  to  the  palpable  difference  be- 
tween a  lease  taken  by  one  who  had  a  naked  possession,  from  the 
owner  of  the  land,  who  could  evict  him,  and  a  lease  taken  from 
one  who  had  no  scintilla  of  right,  and  who  could  in  no  way  have 
recovered  from  one  in  possession. 
ii.  —  32 
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But  though  the  parties  are  the  same,  their  rights  have  become 
different.  Snyder  and  his  tenant  now  appear  in  court  as  pur- 
chasers from  and  clothed  with  the  right  of  Captain  Stevenson's 
heirs ;  and  the  heirs  of  Hockenbury  claim  the  tract  by  virtue  of 
a  settlement,  and,  as  they  allege,  an  adverse  possession,  for  more 
than  21  years.  Every  case  says  the  possession  must  be  adverse, 
and  continue  so.  Among  the  last  cases  are  Sorber  v.  Willing, 
(10  Watts  141)  ;  Phillips  v.  Gregg,  (10  Watts  164).  If  a  settler  is 
ousted  by  a  wrong-doer  forcibly,  and  on  bringing  indictment 
for  forcible  entry  and  detainer,  is,  as  soon  as  the  case  can  be 
decided,  restored  to  the  possession,  I  should  say  his  subsequent 
possession  was  connected  with  and  a  continuance  of  his  former 
possession ;  and  such  would  generally  be  the  case,  if  his  possession 
was  broken  by  fraud ;  at  least  the  person  guilty  of  the  fraud,  if 
found  by  a  jury,  would  not  derive  any  advantage  from  it.  There 
may,  however,  possibly  be  cases  in  which  long  acquiescence,  and 
intervention  of  third  persons,  might  make  a  difference  as  to  those 
persons ;  as  in  this  case  the  sale  of  part  of  the  tract  to  Peters, 
and  Hockenbury  seeing  him  buy  and  live  on  the  part  six  years, 
may  be  evidence  to  show  that  Hockenbury  either  never  claimed 
that  part,  or  if  he  did,  lost  it  by  acquiescing  in  a  possession  incon- 
sistent with  his  claim. 

What  was  asked  from  the  court  about  payment  for  improve- 
ments, if  the  plaintiffs  recover,  and  what  was  said  by  the  court, 
seems  to  me  to  arise  from  an  inaccurate  view  of  the  parties,  and 
facts  of  the  case.  By  the  Act  of  Assembly,  if  the  warrant  owner 
recovers  from  a  purchaser  at  a  sale  for  taxes,  in  certain  cases,  he 
must  pay  for  improvements.  But  here  the  warrant  owner  and 
purchaser  at  the  tax  sale,  are  now  the  same  person,  and  are  con- 
tending whether  the  grantee  from  the  state,  or  a  settler  on  his 
land,  have  the  best  right  to  the  possession.  In  such  case  the  law 
knows  nothing  of  paying  for  improvements. 

I  come  now  to  the  principal  error  relied  on.  The  Judge  says 
he  understands  the  Supreme  Court  to  have  decided,  "  that  where 
a  person  enters  upon  a  warranted  or  patented  tract  of  land,  with 
or  without  colour  of  title,  and  is  in  the  peaceable,  continued,  undis- 
turbed, adverse  possession  of  it  for  21  years,  claiming  by  the  lines  of 
the  tract,  and  paying  the  taxes,  and  using  the  wood  and  unenclosed 
land  in  the  usual  and  ordinary  manner  in  which  the  owner  of  a 
tract  of  land  uses  it,  a  jury  may  presume  an  ouster  of  the  owner ; 
and  the  person  thus  in  possession  has  a  title  by  the  Statute  of 
Limitations  that  will  protect  him  in  his  possession,  or  enable  him 
to  recover,  if  out  of  possession,  on  the  title  thus  acquired  by  the 
Statute  of  Limitations.  This,  as  I  understand  the  recent  decisions, 
is  the  greatest  length  to  which  the  court  has  gone.  There  must  be 
a  payment  of  taxes  before  an  ouster  can  be  presumed"  He  then 
goes  on  to  say  that  during  the  whole  time  Hockenbury  lived  on 
the  land  he  never  paid  any  taxes,  nor  were  they  assessed  to  him ; 
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and  if  he  intended  to  claim  the  whole  tract,  it  was  his  duty  to 
have  it  assessed  to  himself.  This  point  is  adverted  to  twice 
again,  and  in  such  a  manner  that  I  am  not  sure  I  exactly  compre- 
hend the  meaning  of  the  Judge.  I  proceed  to  give  my  views  of 
adverse  possession,  and  of  the  nature  and  extent  of  it  with  us. 
At  least  a  century  ago  it  was  understood  that  if  a  man  sat  down 
on  and  improved  and  continued  to  reside  on  land,  never  before 
granted  or  appropriated  by  the  proprietors,  or  since  by  the  state, 
he  acquired  some  inception  of  title,  such  as  that  the  state  or  pro- 
prietary could  not  sell  it  to  another.  As  early  as  1774,  B.  Chew, 
then  Chief  Justice,  said  this  usage  was  so  general,  and  of  so  long 
standing,  that  a  chancellor  would  compel  a  grant  to  the  settler  on 
his  tendering  the  stated  price,  with  interest  from  the  time  of  his 
settlement.  See  the  opinion  of  Yeates,  J.,  Bonnet  v.  Devebaugh, 
(3  Binn.  175).  After  some  interruption  by  the  war,  this  doctrine 
has  become  settled  and  well  understood.  The  state  may  call  on 
the  settler  to  take  his  warrant  and  pay  the  purchase  money. 
Many  laws  have  been  passed,  extending  the  time  within  which 
lands  must  be  patented,  and  warrants  taken  out  by  actual  settlers. 
If  land  was  vacant,  any  man  had  a  right  to  settle  on  it ;  and  by 
such  settlement  he  might  hold,  since  1784,  400  acres,  or  any  less 
quantity.  If  at  his  settlement,  or  before  any  intervening  right,  he 
designated  his  boundaries,  not  exceeding  400  acres  in  a  reason- 
able shape,  no  one  could  take  from  him;  but  if  he  designated  no 
boundaries,  but  suffered  without  objection  others  to  settle  near 
and  around  him,  he  could  not  remove  them  after  they  had  spent 
labour  and  money,  although  less  than  400  acres  was  left  for  him. 
If,  when  the  whole  country  was  covering  with  warrants,  a  sur- 
veyor came,  he  was  bound  to  leave  him,  beside  his  clearing,  a 
reasonable  quantity  of  wood-land.  Barton  v.  Glasgo,  (12  Serg.  4* 
Rawle  149).  But  men  have  settled  on  appropriated  lands,  and  this 
under  different  circumstances;  generally,  perhaps  always,  under  the 
idea  that  the  land  was  vacant,  and  that  by  settlement  a  right  to  it 
could  be  acquired.  If  the  land  was  vacant,  this  idea  was  correct ; 
so  warrants  have  been  taken  for  and  surveyed  on  land  before  appro- 
priated, under  the  same  mistake.  A  warrant  paid  for,  and  a  set- 
tlement made  on  the  same  day,  on  appropriated  land,  would  be 
equally  defective ;  neither  would  give  any  title  until  actual  pos- 
session for  21  years  barred  the  right  of  the  former  owner ;  yet  it 
has  been  uniformly  held,  the  owner  of  such  younger  warrant  had 
colour  of  title,  and  after  21  years  was  protected  to  the  extent  of 
his  lines.  An  actual  settler  in  the  woods  has  just  as  much  colour 
of  title,  and  as  much  title,  if  the  land  is  vacant,  as  one  who  takes 
a  warrant  for  the  adjoining  land ;  if  vacant,  both  have  title ;  if 
appropriated,  neither  have  until  21  years'  actual  continued  pos- 
session under  a  claim  bars  the  old  title.  The  settler  does  not 
always  mark  his  boundaries  as  his  neighbour  who  has  taken  a 
warrant  does;  but  if  he  designates  them  by  known  natural  or 
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artificial  boundaries,  it  does  as  well.  It  is  not  the  warrant  nor 
the  survey  of  his  neighbour  which  gives  right  to  previously  appro- 
priated land ;  nothing  but  length  of  possession  will  do  it ;  and  it 
does  it  as  fully  and  effectually  for  the  settler  without  as  with  a 
warrant.  There  may  be,  and  often  is  this  difference :  the  extent 
of  the  settler's  claim  is  not  so  well  defined  as  that  of  the  warrantee, 
as  I  have  before  said ;  hence,  a  difficulty  as  to  the  extent  of  the 
settler's  right  in  some  cases.  He  cannot  obtain,  if  the  land  was 
vacant  as  he  supposed,  more  than  400  acres ;  but  he  may  take 
less — 300,  or  200,  or  100 — if  he  has  marked  no  lines,  nor  in  any 
other  way  designated  his  claim.  The  assessment  is  resorted  to, 
not  as  giving  him  a  right,  but  to  show  the  extent  of  his  claim  and 
possession;  if  he  has  uniformly  returned  for  taxation  only  100  or 
200  acres,  he  cannot,  after  21  years'  possession,  extend  it  to  300  or 
400  acres.  Procuring  himself  to  be  assessed  for  a  tract  of  land  to 
which  he  can  show  no  title,  and  of  which  he  has  not  been  in  pos- 
session, and  paying  the  taxes  for  21  years,  will  not  give  title  either 
to  plaintiff  or  defendant.  Sorber  v.  Willing,  (10  Watts  141).  I 
apprehend  then  that,  where  paying  taxes  for  a  tract,  or  the 
whole  tract,  is  spoken  of,  it  has  reference  to  the  extent  of  the  claim, 
and  is  referred  to  as  evidence  of  that  extent,  and  not  as  being 
that  without  which  the  Statute  of  Limitations  cannot  operate. 
This  is,  in  this  respect,  a  singular  case;  and  the  jury  will  consi- 
der whether  the  omission  to  assess  Hockenbury  was  or  was  not 
part  of  a  plan  to  obtain  his  land  without  legal  and  regular  means. 
I  do  not  know  that  every  or  any  judge  has  arrived  at  the  con- 
clusion stated  in  Criswell  v.  Jlltemus  by  the  same  reasoning  I  have ; 
but  if  I  am  right,  a  settler  on  appropriated  land  can  acquire  right 
and  protection  to  no  more  than  he  could  if  it  was  vacant,  i.  e.  to  400 
acres.  If,  then,  a  settler  goes,  as  in  this  case,  on  a  500  acre  tract, 
or,  as  in  much  of  the  state,  on  a  1000  acre  tract,  without  pretence 
of  a  purchase  of  the  legal  title,  he  cannot  after  21  years'  occupation 
hold  more  than  400  acres ;  being  what  he  could  have  held  if  he  had 
settled  on  vacant  land ;  but  in  order  to  hold  this,  he  must  show 
in  some  way  that  his  claim  and  constructive  possession  embraced 
so  much.  There  is  difficulty  in  this  case  on  every  side ;  there  is 
no  proof  of  the  extent  or  amount  of  Hockenbury's  claim :  but 
more ;  a  portion  of  his  clearing  was  not  on  the  Stevenson  tract, 
and  as  I  understand,  it  began  early  and  occupied  till  his  death. 
If  he  ever  designated  any  bounds  of  his  claim,  how  much  of  such 
bounds  lay  within,  and  how  much  lay  out  of  the  Stevenson  tract? 
This  a  jury  will  ascertain  as  best  they  can.  This  court  can  only 
say  he  cannot  hold,  after  21  years'  possession,  more  of  the  Steven- 
son survey  than  he  claimed  before  the  21  years  had  run  round. 
If  he  never,  until  after  21  years'  occupation,  designated  any  extent 
of  his  claim ;  if  at  all  times  a  portion  of  land  he  occupied  and 
claimed  was  not  within  the  Stevenson  survey,  then  he  or  his  heirs 
cannot  hold  400  acres  of  it.  I  would  not,  however,  confine  him 
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strictly  to  his  fenced  and  cultivated  land.  In  this  western  coun- 
try, some  wood-land  is  considered  essential  to  a  farm,  and,  to  a 
certain  extent,  is  so.  How  much  beyond  the  fences  a  jury  will 
give,  if  they  should  find  for  the  plaintiffs  below,  will  be  for  their 
serious  consideration  on  all  the  facts  and  circumstances  of  the 
case. 

The  judge  stated,  among  other  things,  that  the  treasurer's  deed 
to  Brown  and  Snyder  was,  or  might  be,  a  colourable  title  which 
would  justify  them  in  entering  on  the  land  and  making  improve- 
ments. If  they,  at  the  time  they  purchased,  knew  (and  it  seems 
they  did  know)  that  Hockenbury  lived,  and  had  for  many  years 
lived  on  this  tract,  they  would  come  within  the  decision  in 
Miller  v.  Keene,  and  would  not  be  entitled  to  compensation  for 
improvements  if  they  had  made  any.  The  case  of  a  treasurer's 
sale  of  a  settled  plantation,  for  taxes,  is  unknown  to  our  laws — it 
cannot  be — there  is  no  authority  for  it — it  is  void,  not  voidable — 
it  gives  the  purchaser  neither  title  nor  colour  of  title.  I  speak  of  a 
case  in  which  the  purchaser  knew  it  was  seated  land,  or  where,  on 
going  to  it  after  his  purchase,  he  finds  a  person  living  on  it,  and 
sees  by  the  extent  and  appearance  of  cultivation  that  he  has  re- 
sided there  many  years ;  if  after  this  he  enters  or  expends  money 
or  labour,  he  is  without  excuse,  and  ought  to  be  without  compen- 
sation. 

The  majority  of  this  court  have  overruled  at  this  term  a  long 
series  of  decisions  from  Creigh  v.  Wilson  to  this  time.  I  would 
not  have  done  so ;  it  is  impossible  to  foresee  the  full  effect  of  it ;  I 
would  have  affirmed  the  case  of  Miller  v.  Keene,  and  if  necessary, 
left  the  matter  to  legislative  interference. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Mitchell  against  Willock. 

An  assignee  under  a  voluntary  deed  of  assignment  for  the  benefit  of  creditors 
is  not  required  to  take  immediate  possession  of  the  goods  assigned ;  he  may 
suffer  them  to  remain  in  the  possession  of  the  assignor  for  thirty  days  without 
subjecting  them  to  an  execution  of  a  creditor  of  the  assignor. 

ERROR  to  the  District  Court  of  Allegheny  county. 

John  Willock,  assignee  of  Merrick  Munson,  against  Daniel  E. 
Mitchell  and  George  Hamilton. 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  Mitchell,  who  was  con- 

II. — W 
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stable,  and  Hamilton,  who  was  plaintiff  in  the  execution  by  vir- 
tue of  which  the  property  in  controversy  was  levied  and  sold. 

On  the  17th  of  June  1839,  Merrick  Munson  executed  to  the  plain- 
tiff a  voluntary  assignment  of  all  his  property,  in  trust  for  his  cre- 
ditors, upon  the  ordinary  terms  and  in  the  usual  form,  which  was 
recorded  the  same  day. 

On  the  21st  of  the  same  month,  an  inventory  and  appraisement 
of  the  personal  property  were  made;  and  on  the  9th  July  1839, 
the  assignee  filed  his  bond  required  by  the  Act  of  Assembly. 

On  the  12th  of  June  1839,  George  Hamilton  obtained  judgment 
against  the  said  Merrick  Munson,  before  a  justice,  for  a  debt  of 
$68,  and  on  the  3d  day  of  July  1839,  an  execution  was  issued, 
directed  to  Daniel  Mitchell,  constable,  on  which  a  levy  was  made 
the  same  day,  and  the  goods  removed  and  subsequently  sold,  and 
the  proceeds  applied  to  the  payment  of  the  judgment. 

DALLAS,  President,  instructed  the  jury  that  leaving  the  property 
in  the  possession  of  the  assignor,  under  the  circumstances  of  this 
case,  was  not  fraudulent,  and  that  there  was  such  a  possession  in 
the  assignee  as  entitled  him  to  recover  in  this  action. 

Hampton,  for  plaintiff  in  error,  argued  that  the  assignee  was 
bound  to  remove  the  property,  and  not  suffer  it  to  remain,  where 
it  had  always  been,  in  the  possession  of  the  assignor ;  thus  giving 
him  a  credit  by  which  he  might  deceive  the  public ;  and  cited  17 
Serg.  4-  Rawle  254  ;  10  Serg.  #  Rawle  202,  428 ;  14  Serg.  $ 
Rawle  214 ;  5  Serg.  $  Rawle  275 ;  6  Watts  459. 

M'Candless,  contra.  The  Act  of  14th  June  1836,  which  makes 
provision  for  the  conduct  of  an  assignee  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  allows  thirty  days  in  which  he  is 
to  qualify  himself  to  take  possession  of  the  property  by  giving  bond, 
making  an  inventory  and  appraisement,  and  filing  the  same :  by 
which  it  is  manifest  that  time  was  allowed  in  which,  although  the 
legal  possession  is  in  the  assignee,  he  need  not  remove  the  pro- 
perty or  take  actual  possession  of  it.  5  Watts  373 ;  3  Rawle  343 ; 
2  Binn.  174. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  retention  of  the  possession  of  goods  by  a 
mortgagor  or  vendor,  is  fraudulent  per  se,  and  void  against  credit- 
ors. This  was  ruled  in  Clow  v.  Woods,  (5  Serg.  fy  Rawle  275), 
and  has  been  since  extended  to  a  partial  or  general  assignment 
for  the  benefit  of  creditors,  in  10  Serg.  4*  Rawle  202,  and  17 
Serg.  4*  Rawle  251.  These  cases  would  be  decisive  in  favour  of 
the  execution  creditor,  but  for  the  Act  of  the  14th  of  June  1836. 
But  by  that  Act  it  is  made  the  duty  of  the  assignee  under  a 
voluntary  assignment,  within  thirty  days,  to  file  an  inventory  or 
schedule  of  the  estate  assigned,  with  an  affidavit  of  the  assignee, 
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&c.,  that  the  same  is  full  and  complete.  The  assignee  is  required 
to  have  the  goods  appraised,  and  the  appraisement  filed,  and  also 
to  give  bond  with  two  sureties  in  double  the  amount  of  the  ap- 
praised value  of  the  estate  assigned.  These  provisions  are  intended 
for  the  security  of  the  assignor  as  well  as  the  creditors,  and  it 
may  be  well  doubted  whether  the  assignee,  without  their  assent, 
would  have  the  right  to  remove  the  goods  (although  the  legal  pos- 
session is  cast  upon  him),  until  these  prerequisites  of  the  Act  are 
complied  with.  As  it  was  foreseen  that  in  many  cases  these 
directions  could  not  be  immediately  observed,  the  legislature  has 
given  thirty  days  for  the  performance  of  these  conditions.  In 
the  intermediate  time  it  cannot  be  doubted  that  the  property 
passes  so  as  to  exempt  it  from  execution.  It  is  not  required  that 
actual  possession  be  taken ;  the  goods  being  suffered  to  remain  in 
the  possession  of  the  assignor,  who,  for  the  purposes  of  the  trust, 
is  the  agent  of  the  assignee.  The  possession  of  the  goods  is  con- 
sistent with  the  deed,  and  the  object  and  intention  of  the  assign- 
ment ;  and  it  cannot  therefore  properly  fall  within  the  principle 
ruled  in  Clow  v.  Woods.  It  would  carry  a  salutary  principle  to  an 
unreasonable  extent,  if  we  held  that  the  conduct  of  the  assignee, 
rendered  expedient  if  not  necessary  by  a  Statute,  should  never- 
theless avoid  the  assignment. 

.  Judgment  affirmed. 


Wilson  against  Altemus. 

The  decision  of  the  Board  of  Property  upon  a  caveat  to  a  return  of  survey,  is 
conclusive  of  the  rights  of  the  parties,  unless  he,  against  whom  the  decision  is 
made,  institutes  an  action  of  ejectment  for  the  land,  within  six  months ;  and  this, 
whether  he  be  in  or  out  of  possession. 

To  avoid  the  absolute  bar  of  such  decision  by  the  Board  of  Property,  it  is  not 
sufficient  that  an  action  of  ejectment  was  instituted  within  six  months  by  the 
party,  in  whose  favour  the  decision  was  made,  against  a  third  person,  to  which 
the  losing  party  caused  himself  to  be  made  a  co-defendant. 

And  if  an  ejectment,  under  such  circumstances,  be  brought  within  the  six 
months,  it  must  be  duly  prosecuted ;  and  if  the  plaintiff  suffer  twenty  years  to 
elapse  without  an  effort  to  get  the  cause  tried,  it  will  be  presumed  that  he  has 
abandoned  his  action,  and  a  patent  may  issue  to  the  other  party. 

ERROR  to  the  Common  Pleas  of  Indiana  county. 

This  was  an  action  of  ejectment  by  Joseph  Wilson  against 
William  Altemus,  for  193  acres  of  land. 

The  plaintiff  gave  in  evidence  that  there  was  an  actual  settle- 
ment made  upon  the  land  by  Thomas  Pettigrew  in  1805 ;  a  trans- 
fer of  it  by  Pettigrew  to  John  Wakefield,  in  1809,  to  whom  a 
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warrant  was  granted  in  1816;  a  survey  made  in  1817.  Deed 
from  Wakefield  to  the  plaintiff  in  1829,  to  whom  a  patent  was 
granted  20th  of  April  1838. 

The  defendant,  to  support  his  title,  gave  in  evidence  a  warrant 
to  Adam  Altemus,  of  the  26th  of  September  1816,  calling  for 
interest  from  the  1st  of  March  1806 ;  a  survey  made  and  returned 
7th  of  October  1816,  of  208  acres;  the  record  of  a  caveat  entered 
to  the  acceptance  of  this  survey  by  John  Wakefield,  the  pro- 
ceedings of  the  board  thereupon,  and  on  hearing  the  parties  a 
decision  in  favour  of  Adam  Altemus,  on  the  14th  of  February 
1817;  a  patent  to  Adam  Altemus  on  the  16th  of  January  1838. 

To  rebut  the  effect  of  this  decision  of  the  Board  of  Property, 
the  plaintiff  offered  in  evidence  the  records  of  two  ejectments 
brought  within  six  months  after  the  date  of  the  decision.  The 
first  was  to  June  Term  1817,  by  Adam  Altemus  against  John 
Altemus,  in  which,  on  the  27th  of  October  1818,  John  Wakefield 
was  admitted  as  co-defendant.  This  cause  was  tried  at  June 
Term  1819,  and  a  verdict  and  judgment  rendered  for  the  defend- 
ants. Another  ejectment  was  brought  to  September  Term  1817, 
by  Wakefield  against  John  Altemus,  which  was  put  at  issue,  and 
was  on  the  list  for  trial  in  1818  and  1819;  since  which  no  step 
was  taken  in  it  by  either  party.  The  plaintiff  proved  by  John 
Altemus,  that  he  (the  witness)  had  taken  possession  of  the  land 
in  1814,  as  tenant  of  Adam  Altemus;  and  in  consequence  of  a 
dispute  between  them  in  1815,  he  refused  to  give  up  the  pos- 
session to  Adam,  denying  his  right.  The  latter  attempted  to 
gain  possession  by  a  proceeding  as  landlord  against  his  tenant, 
but  was  defeated,  owing  to  some  defect  in  the  notice.  John  con- 
tinued in  possession  till  after  the  verdict  for  Wakefield  in  1819, 
when  he  took  a  lease  from  Wakefield,  who  held  the  possession 
till  1840,  when  he  was  ejected  by  a  recovery  against  him  by  Adam 
Altemus,  under  whom  the  present  defendant  claims.  With  the 
foregoing,  the  plaintiff  also  offered  the  testimony  of  D.  Stanard, 
Esq.,  the  counsel,  that  he  was  employed  by  Adam  Altemus,  in 
the  suit  against  John.  He  was  also  counsel  in  the  suit  brought 
by  Wakefield  against  John  Altemus,  but  could  not  say  who  em- 
ployed him. 

To  all  this  evidence,  the  defendant  objected  on  the  ground  that 
it  was,  if  true,  wholly  immaterial. 

The  court  below  (White,  President)  was  of  this  opinion,  and 
rejected  the  evidence.  Verdict  and  judgment  for -defendant. 

Banks  and  Foster,  for  plaintiff  in  error,  argued  that  it  was  a 
fair  presumption  that  Wakefield  became  a  party  to  the  ejectment, 
which  was  brought  within  six  months,  for  the  purpose  of  trying 
the  title,  by  an  agreement  with  Adam  Altemus ;  for  the  fact  of  his 
becoming  a  co-defendant  in  that  ejectment  by  the  landlord  against 
his  tenant,  could  not  be  accounted  for  upon  any  other  ground. 
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By  these  ejectments  the  terms  of  the  llth  section  of  the  Act  of 
1792  were  substantially  complied  with. 

Buffington,  for  defendant  in  error.  The  action  contemplated 
in  the  llth  section  of  the  Act  of  3d  of  April  1792,  is  for  the  pur- 
pose of  settling  the  question  of  title ;  is  a  real  action,  and  requires 
the  owners  of  the  freehold  to  be  parties.  The  object  of  the  suit 
is  to  ascertain,  who  is  entitled  to  the  patent,  not  who  has  the 
right  of  possession ;  and  that  patent,  when  issued  either  in  pur- 
suance of  the  decision  of  the  Board  of  Property,  or  of  the  suit 
at  law,  is  declared  to  be  a  perfect  title.  If  on  appeal  from  the 
decision  of  the  board,  the  tenant  for  years  may  be  summoned  as 
defendant,  then  if  the  decision  of  the  board  should  be  against  the 
landlord,  the  tenant  must  bring  the  action  of  ejectment ;  for  he 
would  be  entitled  to  the  possession.  This  would  be  at  variance 
with  the  design  of  the  legislature,  and  contrary  to  the  settled  law 
in  regard  to  appeals.  The  parties  litigant  before  the  board,  must 
be  the  parties  that  litigate  in  court,  otherwise  the  secretary  of  the 
land-office  could  not  know  from  the  prothonotary's  certificate, 
whether  an  appeal  had  been  taken  or  not.  When  the  Act  speaks 
of  a  suit  at  common  law,  it  merely  speaks  of  a  proceeding  in  a 
common  law  court,  according  to  common  law  forms.  It  does  not 
speak  of  an  ejectment ;  and  may  it  not  have  contemplated  a  writ 
of  right  where  the  tenants  of  the  freehold  must  be  parties  ?  I  do 
not  say  that  ejectment  is  not  a  proper  form  of  action,  if  the  design 
of  the  legislature  in  making  it  an  appeal  with  the  proper  parties 
is  observed ;  but  a  proceeding  in  the  nature  of  a  writ  of  right 
would  seem  to  answer  the  views  of  the  legislature  more  appro- 
priately than  any  other,  as  the  object  is  to  settle  the  title  finally 
and  conclusively,  as  to  all  parties  and  privies  to  the  caveat  or  suit. 

The  Act  also  speaks  of  the  patent  issuing  "  to  the  party  in 
whom  the  title  is  found  by  law." 

The  suit  at  law  is  an  appeal  from  the  decision  of  the  Board  of 
Property.  2  Smith's  Laws  15,  note;  6  Watts  292;  5  Watts  194. 

The  same  rule  applies  to  appeals  that  does  to  writs  of  error  in 
regard  to  parties.  1  Serg.  fy  Rawle  495. 

A  writ  of  error  does  not  lie  against  any  one,  nor  by  any  one, 
but  parties  or  privies  to  the  first  judgment.  Bac.  Abr.  456,  457, 
tit.  Error ;  3  Mass.  223 ;  1  Serg.  $  Rawle  492  ;  6  Serg.  fy  Rawle 
315  ;  8  Johns.  Rep.  565. 

The  suit  at  law  ought  to  be  prosecuted  with  due  diligence ;  and 
the  fact,  that  the  plaintiff  neglected  to  prosecute  his  suit  for  a 
period  of  upwards  of  twenty  years,  was  gross  negligence,  and 
amounted  to  an  abandonment  of  his  appeal.  8  Serg.  <£•  Rawle 
505 ;  3  Rawle  9. 

When  John  Altemus  disavowed  the  tenancy,  and  held  adversely 
as  manifested  by  all  his  acts,  it  was  a  disseisin ;  at  least,  was  so 
by  the  election  of  Adam  in  bringing  suit,  after  which  there  was 
n._ 33  w* 
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no  privity  between  them ;  and  nothing  done  by  or  against  John 
could  affect  the  right  of  Adam.  They  were  total  strangers,  as 
much  so  as  vendor  and  vendee  after  deed  executed.  10  Watts  224. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  claims  under  Wakefield.  Both 
parties  claimed  by  improvement  rights.  The  defendant  sets  up 
as  a  bar  the  decision  of  the  Board  of  Property  in  his  favour,  on  the 
7th  of  February  1817,  on  a  caveat  in  Wakefield  v.  Altemus,  alleg- 
ing that  no  suit  had  been  brought  within  six  months  by  the  other 
party.  The  plaintiff  contends  that  the  evidence  offered  by  him 
in  the  court  below,  exempted  him  from  the  bar  of  the  llth  section 
of  the  Act  of  3d  of  April  1792.  By  that  section,  when  any  caveat 
is  determined  by  the  Board  of  Property,  the  patent  shall  be  stayed 
for  six  months,  within  which  time  the  party  against  whom  the 
determination  of  the  board  is,  may  enter  his  suit  at  common  law, 
but  not  afterwards ;  and  the  party  in  whose  favour  the  determina- 
tion of  the  board  is,  shall  be  deemed  and  taken  to  be  in  possession, 
to  all  the  intents  and  purposes  of  trying  the  title,  although  the 
other  party  is  in  actual  possession,  which  supposed  possession 
shall  nevertheless  have  no  effect ;  at  the  end  of  which  term  of  six 
months  afterwards,  if  no  suit  is  entered,  a  patent  shall  issue  ac- 
cording to  the  determination  of  the  board,  upon  the  applicant 
producing  a  certificate  of  the  prothonotary  of  the  proper  county, 
that  no  suit  is  commenced ;  or  if  a  suit  is  entered,  a  patent  shall, 
at  the  determination  of  such  suit,  issue  in  common  form,  &c. 
The  records  offered  by  the  plaintiff  showed,  that  within  the  six 
months  two  ejectments  had  been  brought.  The  first  was  to  June 
Term  1817,  by  Adam  Altemus  against  John  Altemus,  in  which, 
on  the  27th  of  October  1818,  Wakefield  was  admitted  as  co-de- 
fendant. This  cause  was  tried  at  June  Term  1819,  and  the  ver- 
dict and  judgment  rendered  for  the  defendants.  Another  ejectment 
was  brought  to  September  Term  1817,  by  Wakefield  against 
John  Altemus ;  which,  like  the  former,  was  put  at  issue,  and  was 
on  the  trial  lists  of  September  Term  1818,  and  June  Term  1819; 
since  which  no  step  appears  to  have  been  taken  in  it.  The  plain- 
tiff had  previously  proved  by  John  Altemus,  that  he,  (the  witness), 
had  taken  possession  of  the  land  in  1814,  as  tenant  of  Adam  Alte- 
mus. In  consequence  of  a  dispute  between  them  the  next  year 
(1815),  he  refused  to  give  up  the  possession  to  Adam,  denying  his 
right.  The  latter  attempted  to  gain  possession  by  a  landlord  and 
tenant  proceeding,  but  was  defeated  owing  to  a  defect  in  the 
notice.  As  the  dispute  then  occurred  between  Wakefield  and 
Adam  Altemus,  John  continued  in  possession  and  remained  there 
till  after  the  verdict  and  judgment  in  favour  of  Wakefield  in  1819, 
when  John  took  a  lease  from  Wakefield,  who  held  the  possession 
till  1840,  when  he  was  ejected  by  a  recovery  against  him  by  Adam 
Altemus,  whom  the  present  defendant  represents.  The  plaintiff, 
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in  addition,  offered  the  testimony  of  D.  Stanard,  Esq.,  that  he  was 
employed  by  Adam  Altemus  as  his  counsel  in  the  suit  against 
John.  He  was  also  counsel  in  the  suit  brought  by  Wakefield 
against  John  Altemus,  but  could  not  say  who  employed  him. 

The  ejectment  brought  by  Adam  Altemus  against  John  Alte- 
mus, cannot  be  considered  as  a  compliance  with  the  requisition  of 
the  Act  of  Assembly.  It  was  not  a  suit  by  Wakefield,  against 
whom  the  decision  of  the  Board  of  Property  was  had,  but  by  Adam 
Altemus,  who  had  succeeded  there.  It  was  also  brought  by  him 
against  his  tenant  to  recover  possession,  and  could  not  in  any  way 
bring  in  question  the  dispute  between  Adam  Altemus  and  Wake- 
field.  It  is  true,  Wakefield  was  admitted  co-defendant,  and  he 
might  have  put  in  issue  the  title  between  him  and  Adam  Altemus, 
and  probably  did.  Though  it  seems  strange  that  Wakefield  should 
have  been  allowed  to  interfere  between  Adam  and  his  tenant,  and 
prevent  the  landlord's  recovery  of  the  possession  against  his  own 
tenant,  and  this  could  only  have  happened  by  the  suppression  of 
the  facts  now  developed  by  the  testimony  of  John  Altemus.  Not- 
withstanding this  was  permitted,  the  suit  is  liable  to  the  objection, 
that  it  was  not  brought  by  Wakefield,  the  losing  party  on  the  trial 
of  the  caveat  against  Adam  Altemus,  the  successful  one,  as  the 
words  of  the  Act  require.  Nor  can  it  come  within  the  equity  of 
the  Act,  because  Wakefield  was  not  made  a  co-defendant  till  more 
than  six  months  had  elapsed  after  the  decision  of  the  board.  As 
to  the  argument  that  because  Wakefield  was  made  co-defendant 
by  consent,  and  both  suits  were  pending,  and  the  prosecution  of 
Wakefield 's  ejectment  was  suspended  after  the  trial  and  judgment 
in  his  favour  in  the  other  suit, -it  is  therefore  to  be  presumed 
the  parties  agreed  that  the  trial  of  one  suit  should  determine 
their  rights,  some  evidence  more  positive  must  be  produced  to 
show  such  an  agreement,  and  enable  the  present  plaintiff  to  get  rid 
of  the  express  words  of  the  Act.  There  was  no  difficulty  in  his 
bringing  his  ejectment  against  Adam  Altemus  within  the  six 
months,  and  prosecuting  it  to  trial.  The  Act  of  Assembly 
expressly  authorized  him  to  do  so.  It  is  said  that  neither  party 
was  in  possession,  and  therefore  the  case  is  not  provided  for  by  the 
Act  of  Assembly.  But  the  evidence  shows  that  Adam  was  in  fact 
in  possession  by  his  tenant,  John  Altemus,  and  so  continued :  for 
John  could  not  by  his  act  defeat  that  possession  to  the  injury  of 
his  landlord,  and  transfer  it  to  a  stranger.  The  possession  was, 
in  point  of  law,  never  out  of  Adam  till  he  was  defeated  on  the 
trial  in  1819.  But  I  do  not  perceive  why  the  Act  should  not 
apply,  though  neither  party  is  in  possession,  The  words  are 
express  that  "  the  party  in  whose  favour  the  determination  of  the 
board  is,  shall  be  deemed  and  taken  to  be  in  possession."  The 
next  words  "  although  the  other  party  is  in  actual  possession," 
do  not  confine  the  provision  to  that  case  only ;  but  it  extends  to 
every  case,  even  to  that  which  is  the  strongest  that  can  exist,  of 
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the  party  that  is  required  to  bring  suit  being  himself  in  possession, 
and,  by  the  ordinary  rules  in  ejectment,  not  capable  of  bringing 
an  ejectment  at  all. 

Still  less  ground  is  there  for  contending  that  the  suit  by  Wake- 
field  against  John  Altemus  was  a  compliance  with  the  law.  John 
was  not  a  party  to  the  caveat  and  trial  before  the  Board  of  Pro- 
perty. The  ejectment  being  in  nature  of  an  appeal,  the  Act 
requires  that  it  should  be  between  the  same  parties  who  were 
litigating  before  the  board  of  property.  It  would  be  strange  if  an 
ejectment  by  Wakefield  against  a  third  person,  though  in  actual 
possession  of  the  land,  could  bind  the  rights  of  another  with  whom 
he  had  disputed  before  the  board  of  property,  and  whose  title  had 
there  prevailed  as  the  best.  It  is  a  settled  principle  of  justice  that 
no  one  is  to  be  bound  by  a  judicial  proceeding  to  which  he  is  no 
party.  If  it  had  been  proved  that  Adam  Altemus  had  employed 
Stanard  in  that  suit,  (which  his  testimony  by  no  means  establishes,) 
yet  even  that  would  not  suffice.  The  Act  requires  the  suit  to  be 
against  the  litigant  party,  and  that  was  Adam  Altemus,  and  not 
John.  It  is  said  that  John  was  the  tenant  of  Adam ;  but  it  now 
turns  out  that  John,  though  placed  in  possession  by  Adam,  was, 
at  that  time,  hostile  to  Adam,  disclaiming  the  tenancy,  and  endea- 
vouring to  destroy  his  lessor's  title.  Besides  this,  if  the  ejectment 
had  been  duly  brought,  it  was  not  duly  prosecuted.  After  a  lapse 
of  more  than  twenty  years,  it  might  be  presumed  to  be  abandoned, 
and  Adam  then  had  a  right  to  the  patent.  It  is  possible,  and  not 
unlikely,  that  the  plaintiff  was  not  aware  of  the  legal  construction 
of  the  llth  section  of  the  Act  of  3d  of  April  1792,  which  has  been 
held  in  Shoenberger  v.  Becht,  (5  Watts  194),  to  apply  to  all  the 
lands  in  the  state  then  vacant  and  unappropriated,  and  that  he 
rested  under  the  impression  that  he  was  not  bound  to  comply  with 
its  provisions.  Unless  this  had  been  the  case,  it  is  not  likely  that 
he  would  have  permitted  the  six  months  to  pass  by  without  insti- 
tuting a  suit  in  the  mode  required  by  it.  But  having  allowed  this, 
he  is  bound  by  the  limitation  contained  in  the  Act.  The  evidence 
was,  therefore,  properly  rejected. 

Judgment  affirmed. 
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Glenn  against  Copeland. 

After  a  trial  upon  the  merits,  a  judgment  will  not  be  reversed  because  there  was 
neither  a  declaration  nor  replication  to  the  defendant's  plea  :  and  this  principle  is 
as  applicable  to  a  trial  upon  the  plea  of  nul  tiel  record  as  upon  one  of  fact. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 
.    A.  S.  T.  Copeland  against  John  Glenn.   This  was  an  action  of 
debt  upon  a  recognizance  of  bail.     There  was  no  declaration  filed. 
The  docket  entry  was  as  follows : 

"2d  February  1841,  judgment  for  plaintiff,  sum  due  liquidated 
at  seventy-four  dollars  and  sixty  cents." 

Williamson,  for  plaintiff  in  error.  This  judgment  cannot  be 
supported,  inasmuch  as  there  was  no  declaration  filed,  no  condi- 
tion of  the  recognizance  set  out,  no  breach  assigned ;  and  it  does 
not  appear  that  there  was  any  trial  by  the  court.  It  would  be 
presuming  too  much  to  support  a  judgment  without  any  of  the 
constituent  parts  of  it. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — After  going  to  trial  on  the  merits,  the  court  will 
not  reverse  a  judgment  because  there  is  no  plea  nor  issue.  Sauer- 
man  v.  Weckerly,  (17  Serg.  4*  Rawle  116).  And  this  principle  is 
as  applicable  to  an  issue  in  law  as  of  fact,  because  both  come 
within  the  same  mischief.  Here  there  was  a  summons  in  debt  on 
recognizance,  plea  nul  tiel  record,  but  no  declaration  or  replica- 
tion. The  judgment  is  "  for  plaintiff,  sum  due  to  be  liquidated 
by  prothonotary :  cesset,  &c.,  sum  due  liquidated  by  the  protho- 
notary  at  $74."  It  does  not  directly  appear,  which  in  strictness 
it  ought,  but  the  inference  is  plain,  that  both  parties  were  heard, 
and  that  judgment  was  given,  after  argument,  for  the  plaintiff.  As 
in  Sauerman  v.  Weckerly,  it  must  be  regarded  after  this  as  a  tacit 
agreement  to  waive  all  matters  of  form.  If  the  defendant  had 
applied  to  the  court  below  to  set  aside  the  judgment,  the  facts? 
might  have  been  inquired  into ;  but  pretermitting  that  course,  it 
leaves  the  case  open  to  every  reasonable  intendment  which  this 
court  can  make  in  support  of  the  judgment. 

Judgment  affirmed. 
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Cubbison  against  M'Creary. 

The  true  test  of  a  witness's  competency  on  the  ground  of  his  religious  princi- 
ples is,  whether  he  believe  in  the  existence  of  a  God  who  will  punish  him  if  he 
swear  falsely  :  and  within  this  rule  are  comprehended  those  who  believe  future 
punishments  not  to  be  eternal. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

James  Cubbison  against  James  M'Creary.  This  was  an  action 
on  the  case  founded  upon  a  parol  agreement  between  the  parties 
respecting  the  partition  of  a  tract  of  land,  in  which  the  plaintiff 
claimed  to  recover  damages  from  the  defendant  for  not  conveying 
the  land  according  to  his  agreement.  The  only  point  of  law  of 
any  consequence  in  the  cause  arose  out  of  the  objection  to  the 
competency  of  a  witness  on  the  ground  of  defect  of  religious  prin- 
ciples. 

The  defendant  offered  as  a  witness  James  Rigby,  who  was 
objected  to  by  the  plaintiff  as  incompetent,  on  the  ground  of  a 
defect  of  religious  principle.  To  support  this  objection,  the  plain- 
tiff called  James  Wilson  and  John  Shaffer,  who,  having  been  duly 
sworn,  testified  that  they  had  severally  heard  James  Rigby  declare 
theretofore,  that  he  did  not  believe  in  a  future  state  of  rewards 
and  punishments.  The  defendant  then  offered  Rigby  for  the 
purpose  of  stating  to  the  court  that  he  held  an  opinion  as  to  a 
future  state  contrary  to  that  testified  to  by  the  said  Wilson  and 
Shaffer ;  to  which  the  plaintiff  objected  as  incompetent.  The  court 
admitted  Rigby  to  state  that  he  believed  in  a  future  state  of  re- 
wards and  punishments,  and  then  permitted  him  to  be  sworn,  and 
testify  in  chief  on  the  part  of  the  defendant.  The  plaintiff  ex- 
cepted  to  the  opinion  of  the  court. 

Agnew,  for  plaintiff  in  error,  cited  2  Phil.  Ev.  19  ;  4  Day  51. 

Shannon,  contra,  argued  that  the  admission  of  evidence  to  the 
court  was  not  the  subject  of  a  writ  of  error  ;  and  all  that  could  be 
complained  of  here  was,  that  the  court  received  evidence  from  the 
witness  objected  to  as  to  his  belief. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  is  to  the  admission  of 
Rigby  to  disprove  the  evidence,  which  had  been  given  by  two  wit- 
nesses, of  declarations  made  by  Rigby  that  he  did  not  believe  in 
a  future  state  of  rewards  and  punishments.  The  decisions  in 
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New  York  and  Connecticut  have  been,  that  after  the  incompe- 
tency  of  the  witness,  from  defect  of  religious  belief,  is  satisfac- 
torily established  by  proof  of  his  declarations  out  of  court,  he 
will  not  be  permitted  to  deny  or  explain  such  declarations  of  his 
opinions,  or  to  state  his  recantation  of  them  when  called  to  be 
sworn.  The  reason  is,  that  standing  as  he  does,  not  admitting  the 
obligation  of  an  oath,  it  wpuld  be  idle  to  administer  to  him  an 
oath,  and  without  oath  no  one  can  be  examined  as  a  witness  in  a 
court  of  justice.  If,  as  is  frequently  the  case,  with  the  increase 
of  years  and  advancing  knowledge,  the  mind  of  the  witness  has 
undergone  a  change  in  his  religious  principles  and  belief,  he  may 
be  restored  to  his  competency  on  giving  satisfactory  proof  of  such 
change  of  opinion  before  the  trial,  so  as  to  repel  any  presumption 
arising  from  his  previous  declarations  of  infidelity.  Jackson  v. 
Gridley,  (18  Johns.  98)  ;  Curtis  v.  Strong,  (4  Day  51) ;  see  5  Ma- 
son 19. 

There  are,  however,  arguments  of  considerable  weight  in  favour 
of  allowing  a  witness,  in  such  case,  to  state  his  present  religious 
belief  at  the  time  of  trial.  But  it  is  not  necessary  in  the  present 
instance  to  give  any  opinion  on  this  point,  because  we  think  that 
the  two  witnesses  who  swore  to  Rigby's  declarations  did  not  make 
out  sufficient  to  disqualify  him  from  being  sworn.  An  oath  is  an 
appeal  to  the  Supreme  Being  for  the  truth  of  what  the  party  de- 
clares :  and  the  true  test  of  the  witness's  competency  on  the 
ground  of  his  religious  principles  is,  whether  he  believe  in  the 
existence  of  a  God  who  will  punish  him  if  he  swears  falsely. 
Butts  v.  Swartwood,  (2  Cow.  431).  Within  this  rule  are  compre- 
hended those  who  believe  future  punishments  not  to  be  eternal. 
In  The  People  v.  Matteson,  (2  Cow.  432,  note  a),  and  in  an  anony- 
mous case,  (2  Cow.  572),  it  was  held  that  all  persons  who  believe 
in  the  existence  of  a  God,  and  in  future  punishments  by  him,  either 
in  this  world  or  in  that  to  come,  are  competent  witnesses.  The 
same  doctrine  has  been  held  by  the  Supreme  Court  of  Massachu- 
setts :  Hunscomb  v.  Hunscomb,  (15  Mass.  184).  In  Connecticut 
and  Tennessee  more  ancient  decisions  have  occurred  that  a  per- 
son who  does  not  believe  in  the  obligation  of  an  oath,  and  in  a 
future  state  of  rewards  and  punishments,  or  any  accountability 
after  death,  is  inadmissible  as  a  witness  :  Curtis  v.  Strong,  (4  Day 
51) ;.  Slate  v.  Doherty,  (2  Tenn.  R.  80).  We  think  the  modern 
doctrine  well  supported  on  reason  and  on  authority,  and  that  it 
presents  the  proper  test  to  be  applied  to  cases  of  this  kind.  The 
witness,  therefore,  in  the  present  case,  was  not  rendered  incompe- 
tent by  the  evidence  produced ;  it  was  for  the  jury,  as  affecting 
his  credibility. 

The  other  errors  are  not  substantiated.  The  case  turned  upon 
matters  of  fact,  and  was  so  left  to  the  jury,  except  that  the  court 
charged  that,  even  if  the  partition  was  a  conditional  one,  namely, 
to  be  changed  when  the  true  corner  should  be  discovered,  yet  if 
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the  understanding  was  that  the  plaintiff  was  to  let  the  lines  re- 
main as  they  were  run  in  making  the  partition,  and  he  did  not 
do  so,  but  afterwards  had  them  changed  and  got  two  or  three 
acres  off  Pollock's  part,  this  was  a  violation  of  the  agreement  on 
his  part,  and  a  disaffirmance  by  him ;  and  he  was  not  entitled  to 
recover.  The  principle  thus  laid  down  is  objected  to,  because  it 
is  said  M'Creary,  the  defendant,  first  .violated  the  agreement  on 
his  part  by  conveying  the  S.  E.  end  of  the  tract  to  Pollock,  by  a 
deed  which  embraced  a  portion  of  the  surplus  land.  I  do  not 
perceive  how  the  defendant's  violation  of  the  agreement  by  con- 
veying a  part  of  the  surplus  to  another  could  enable  the  plaintiff 
also  to  violate  it  without  being  responsible  for  the  consequence. 
If  he  meant  to  hold  the  defendant  liable  for  his  breach  of  the  con- 
tract, it  was  the  duty  of  the  plaintiff  to  abide  by  it  and  perform 
his  part.  I  therefore  think  the  court  was  right  in  saying  that  this 
was  a  disaffirmance  of  the  contract,  and  the  plaintiff  could  not 
recover  upon  it. 

Judgment  affirmed. 


Duncan  against  M'Cumber. 

A  sale  of  personal  property  by  a  constable  upon  an  execution,  gives  a  good 
title  to  the  purchaser,  although  the  same  property  had  been  levied  by  a  prior  exe- 
cution in  the  hands  of  the  sheriff.  The  controversy  between  the  execution  cred- 
itors must  be  determined  by  an  appropriation  of  the  proceeds  of  sale. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by 
Solomon  M'Cumber,  the  defendant  in  error,  against  James  Dun- 
can, the  plaintiff  in  error.  The  goods  in  question  were  part  of 
the  personal  estate  of  Moses  Fellows  at  the  time  of  his  decease ; 
and  as  such  were  thereupon  taken  into  possession  by  Rebecca  Fel- 
lows, his  executrix  and  widow.  Upon  a  judgment  obtained  against 
her,  as  the  executrix  of  Moses  Fellows,  in  favour  of  James  Dun- 
can, in  the  Common  Pleas  of  Erie  county,  a  writ  of  fieri  facias 
was  sued  out  to  May  Term  1839,  directed  to  the  sheriff  of  Erie 
county,  and  delivered  to  him  to  be  executed  on  the  27th  day  of 
March  1839,  in  the  borough  of  Erie ;  at  which  place,  it  seems,  that 
the  sheriff,  without  going  to  the  residence  of  Rebecca  Fellows, 
about  fourteen  miles  from  the  borough,  where  the  goods  then  were, 
endorsed  a  seizure  of  them  upon  the  back  of  the  writ,  without  see- 
ing them,  or  having  them  in  his  power ;  and  without  attempting 
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to  take  the  possession  of  them,  until  twenty  days  or  more  afterwards, 
when,  in  the  meanwhile,  they  had  come  into  the  hands  and  posses- 
sion of  the  defendant  in  error,  as  a  purchaser  thereof  at  consta- 
ble's sale,  made  under  the  following  circumstances.  On  the  1st 
of  April  1839,  an  execution  was  issued  by  Thomas  Greenwood, 
a  justice  of  the  peace  of  Erie  county,  against  Rebecca  Fellows, 
in  her  own  right,  as  it  would  appear  by  the  execution,  at  the  suit 
of  Ezra  Thompson,  for  $70.79,  besides  costs  of  suit :  also,  on  the 
next  day,  another  execution  was  issued  by  P.  Wells,  another  jus- 
tice of  the  peace  of  Erie  county,  against  Rebecca  Fellows,  as 
executrix  of  Moses  Fellows,  deceased,  at  the  suit  of  Timothy  J. 
Newton,  for  a  debt  of  $6.20,  besides  82  cents  costs ;  both  of  which 
executions  were  directed  to  the  constable  of  Harborcreek  town- 
ship, in  Erie  county.  On  the  2d  day  of  April  1839,  he,  by  virtue 
thereof,  actually  took  the  goods  from  the  possession  of  Rebecca 
Fellows  where  he  found  them,  and  in  the  course  of  ten  or  twelve 
days  afterwards,  sold  them  at  public  auction  to  the  defendant  in 
error,  after  giving  due  notice  thereof.  $5.14  were  endorsed  on  the 
latter  execution  as  paid  out  of  the  proceeds  of  sale.  The  goods, 
upon  the  defendant  in  error's  paying  for  them,  were  accordingly 
delivered  by  the  constable  to  him ;  from  whom  the  plaintiff  in 
error,  in  company  with  the  deputy  sheriff,  afterwards,  but  before 
the  return-day  of  the^en  facias,  took  the  goods  by  virtue  thereof. 
Upon  the  trial,  after  the  evidence  was  given  to  the  jury,  the 
defendant  requested  the  court  to  charge  the  jury: 

4.  That  the  sale  on  the  execution -of  Ezra  Thompson  against 
Rebecca  Fellows,  in  her  individual  capacity,  vests  no  title  in  the 
plaintiff;  and  the  endorsement  on  the  execution  of  T.  J.  Newton 
of  but  $5.14,  not  the  whole  amount  of  the  execution,  is  so  entirely 
disproportioned  to  the  value  of  the  property  sold,  that  the  circum- 
stance of  the  levy  being  made  on  that  execution  in  the  hands  of 
the  constable,  vests  no  title  in  M'Cumber,  the  purchaser  at  that 
sale,  either  with  or  without  notice. 

5.  That  if  Duncan  gave  public  notice  at  the  time  of  sale,  the 
presumption  is  that  M'Cumber  had  notice  of  the  writ  and  levy  in 
the  sheriff's  hands,  he  being  present  at  the  sale  and  bidding  at  the 
property ;  and  if  he  had  notice  of  that  writ,  sufficient  to  put  him 
upon  inquiry,  the  sale  vests  no  title  in  him  as  against  Duncan,  the 
plaintiff  in  that  execution. 

The  court  below  answered  the  first  point  in  the  negative,  and 
instructed  the  jury  upon  the  last  as  follows : 

In  answer  to  this  point,  we  instruct  you  that  the  question  of 
notice  is  a  question  of  facts  for  you,  with  this  instruction  as  to  the 
land.  If  the  notice  was  given  while  the  bidding  was  going  on. 
and  M'Cumber  was  there,  and  proved  to  be  present  on  the  ground 
while  others  heard  it,  the  presumption  would  be,  that  he  heard  it, 
also.  Is  it  proved  that  M'Cumber  was  present  ?  The  constable 
ii.  —  34  x 


266  SUPREME  COURT  [Pittsburgh 

[Duncan  v.  M'Cumber.] 

thinks  he  had  not  come  to  the  sale  at  the  time  of  the  notice  given; 
others  think  he  was  about  the  premises.  To  affect  M'Cumber,  it 
must  be  clearly  shown  that  he  had  actual  notice,  or  was  on  the 
ground  and  where  he  might  have  heard  it.  And  if  he  heard 
what  was  said,  was  it  notice  from  the  sheriff  that  he  intended  to 
claim  the  property  by  virtue  of  his  lien  ? — or  it  is  sufficient  if  it 
was  notice  by  a  person  having  an  interest  in  the  execution.  But 
if  it  is  not  shown  that  he  was  present  when  notice  was  given,  or 
if  he  came  after  notice  given,  he  is  not  affected  with  it,  as  no  no- 
tice was  written,  printed,  or  stuck  up  on  the  ground ;  it  was,  if 
I  remember  the  testimony  right,  a  declaration  that  the  sheriff 
had  a  lien  by  virtue  of  an  execution  in  his  hands  in  favour  of 
Duncan,  and  people  were  forbid  to  buy.  This  would  have  been 
sufficient  notice,  if  M'Cumber  had  heard  it,  or  if  it  had  been 
posted  up. 

To  which  charge,  the  defendant  excepted. 

Walker  and  Galbreath,  for  plaintiff  in  error,  contended  that  the 
sale  was  made  upon  the  large  execution  in  the  hands  of  the  con- 
stable; and  that  being  against  Rebecca  Fellows,  in  her  individual 
capacity,  it  gave  no  title  to  the  property  sold  which  belonged  to 
the  estate  of  her  husband ;  and  the  fact  that  that  execution  was 
paid  in  full,  and  the  small  one  only  in  part,  showed  clearly  that 
the  sale  was  made  on  the  former. 

Babbit,  for  defendant  in  error,  argued  that  inasmuch  as  the 
constable  had  in  his  hands  lawful  authority  to  make  the  sale,  a 
good  title  was  given  to  the  purchaser ;  and  whether  the  constable 
appropriated  the  proceeds  to  one  execution  or  the  other,  could  not 
affect  the  purchaser.  If  he  appropriated  it  erroneously,  the  party 
injured  has  his  remedy. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  The  only  points  presented,  are  those  which  arise 
upon  the  answers  to  the  third  point  of  the  plaintiff,  and  the  fourth 
and  fifth  points  of  the  defendant.  Under  the  Statute,  29  Car.  2, 
it  has  been  held,  that  goods  bought  at  a  sale  made  under  an  execu- 
tion delivered  to  the  sheriff  subsequently  to  the  delivery  of  a  prior 
execution,  were  protected  from  the  prior  execution,  in  the  hands 
of  the  purchaser  under  the  second  execution;  although,  as  to  any 
other  party,  the  goods  were  bound  by  the  prior  delivery  of  the 
first  writ,  under  which  the  sheriff  ought  to  have  taken  and  sold 
them.  (10  Watts  212).  And  this  principle  is  supported  by  the 
authorities  cited ;  it  is  founded  on  a  principle  of  policy,  by  which, 
in  consequence  of  the  certainty  of  the  title  to  the  purchaser,  the 
goods  will  bring  their  full  value,  and  because  no  injury  can  be 
done  to  the  first  execution  creditor,  he  being  entitled  to  the  pro- 
ceeds in  satisfaction  of  his  debt.  The  law,  therefore,  properly 
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leaves  the  matter  to  be  adjusted  between  the  first  and  second 
execution  creditors  and  the  sheriff,  without  affecting  the  title  of 
the  sheriffs  vendee.  Nor  is  a  knowledge  of  the  fact,  that  the 
goods  are  sold  on  the  second  execution,  any  impeachment  of  the 
vendee's  title.  The  same  principle  applies  to  the  sale  of  the 
goods  by  the  constable,  when  a  prior  execution  has  been  put  in 
the  hands  of  the  sheriff,  who  has  omitted  to  make  a  levy  on  the 
goods.  I  throw  out  of  view  all  idea  of  collusion  between  the  pur- 
chaser and  creditor  or  constable ;  for  there  is  no  evidence  what- 
ever tending  to  show  any  participation  by  him  in  procuring  the 
sale  by  the  constable.  At  the  time  of  the  sale,  there  were  two 
executions  in  the  hands  of  the  constable:  one  against  Rebecca 
Fellows,  for  about  $70,  in  her  individual  capacity ;  the  other,  for 
$6.20,  as  the  executrix  of  her  husband.  The  latter  only  bound 
the  goods,  inasmuch  as  the  property  seized  belonged  to  the  estate 
of  her  deceased  husband.  Of  course  the  sale,  which  was  on  both 
executions,  could  only  properly  be  made  on  the  small  one.  In 
consequence  of  the  sale  being  made  in  satisfaction  of  both  execu- 
tions, and  because  he  was  unable  to  get  bids  for  the  property, 
when  offered  for  sale  separately,  the  constable  sold  the  horses, 
wagons,  and  harness,  altogether,  and  the  plaintiff  became  the 
purchaser.  Did,  then,  the  purchaser  obtain  a  title  ?  and  on  this 
question  we  cannot  entertain  a  doubt.  It  is  not  his  business  to 
give  directions  to  the  constable,  who  is  an  officer  of  the  law,  or  for 
him  to  decide  whether  the  constable  was  in  the  line  of  his  duty  in 
selling  on  both  executions — whether  he  was  justifiable  in  exposing 
the  property  to  sale  together,  or  whether  it  ought  to  have  been 
sold  separately.  A  suggestion  of  this  kind  might  have  been 
treated  by  the  officer  as  an  impertinent  interference  with  his 
appropriate  duties.  In  many  cases,  a  purchaser  would  have  but 
little  knowledge  of  the  facts  of  the  case ;  or  if  he  had,  would  in 
most  cases  be  incompetent  to  advise  as  to  the  proper  course. 
The  law,  therefore,  wisely  leaves  the  whole  responsibility  to  the 
officer  himself;  and  if  he  has  failed  to  perform  his  duty,  he  is 
answerable  to  those  who  may  be  aggrieved.  The  property  sold 
for  about  $80,  a  sum  much  more  than  enough  to  pay  the  execu- 
tion on  which  it  was  sold ;  with  the  application  of  the  money, 
however,  the  purchaser  has  nothing  to  do ;  that  is  a  matter  rest- 
ing entirely  between  the  constable  and  the  other  creditors  who 
may  have  claims  to  the  property.  So,  if  any  person  is  aggrieved 
by  the  mode  of  conducting  the  sale,  the  constable  must  answer  in 
damages.  We  do  not  consider  knowledge  on  the  part  of  the  pur- 
chaser material,  unaccompanied  by  collusion  and  fraud. 

Judgment  affirmed. 
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Burnside  against  Weightman. 

A  written  agreement  for  the  sale  of  land,  described  as  "the  premises  as  it 
now  stands,  with  all  the  improvements,  of  whatever  kind  it  is  in  possession  of, 
either  houses  or  lands  of  whatever  kind,"  by  the  terms  of  which  a  conveyance 
is  to  be  made  at  a  future  day,  is  such  an  equitable  transfer  of  the  grain  growing 
upon  the  land,  as  vests  the  title  to  it  in  the  vendee,  and  enables  him  to  recover  it 
from  a  subsequent  purchaser  from  the  vendor,  who  had  notice  of  the  agreement 
for  the  sale  of  the  land. 

ERROR  to  the  District  Court  of  Allegheny  county. 

Samuel  Burnside  against  William  Weightman.  This  was  an 
action  of  replevin  for  400  dozen  of  wheat. 

On  the  3d  of  October  1837,  William  Maits  was  the  owner  of 
the  land  in  fee  on  which  the  wheat  (in  a  twelve-acre  field)  was 
the  only  growing  crop.  On  that  day,  by  written  agreement,  he 
leased  the  land  to  the  defendant,  William  Weightman,  for  the 
term  of  five  years,  commencing  on  the  1st  of  April  1838,  reserving 
by  express  stipulation,  the  said  twelve-acre  field  of  grain. 

On  the  25th  of  January  1838,  by  written  articles  between  Wil- 
liam Maits  and  the  plaintiff,  Samuel  Burnside,  the  former  agreed 
to  sell  and  convey  to  the  latter  the  same  land  for  86150 :  the  deed 
to  be  made  and  possession,  &c.  to  be  given,  on  the  1st  of  April 
1838.  On  the  10th  of  April  1838,  the  deed  was  duly  executed  and 
delivered,  and  the  said  lease  assigned  to  Burnside. 

On  the  5th  of  April  1838,  William  Maits  sold  the  wheat  in  the 
ground  to  the  defendant,  William  Weightman,  for  $70,  for  which 
he  gave  his  note,  payable  in  eight  months.  In  February  or  March 
1838,  Burnside  paid  Maits  $1000,  part  of  the  hand-money  due 
the  1st  of  April.  'When  the  agreement  of  the  25th  of  January 
was  entered  into  between  Maits  and  Burnside,  and  when  the  deed 
was  executed  and  delivered,  nothing  was  said  on  the  subject  of 
the  growing  crop  ;  the  plaintiff's  title  to  the  grain  growing  de- 
pended entirely  upon  the  agreement  and  deed  to  him. 

The  plaintiff  read  in  evidence  the  lease  of  the  3d  of  October 
1837,  by  the  terms  of  which  the  growing  grain  was  expressly  re- 
served ;  and  also  the  agreement  of  sale,  which  was  as  follows : 

"  Agreement  made,  &c.  The  above-named  Burnside  agrees  to 
pay  the  above-named  Maits  at  the  rate  of  $50  per  acre,  for  his 
plantation  that  he  is  in  possession  of  at  the  present  time.  Terms 
of  payment  is  as  follows:  that  is,  $3000  against  the  1st  of  April 
first  coming,  the  balance  to  be  made  in  seven  years  by  annual 
payments,  equally  divided,  without  interest  for  the  same ;  the  said 
Maits  agrees  to  give  up  to  the  said  Burnside,  against  the  1st  of 
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April,  the  premises  as  it  now  stands,  with  all  the  improvements 
of  whatever  kind  it  is  in  possession  of,  either  houses  or  lands,  of 
whatever  kind  ;  and  likewise,  before  payment  of  any  money,  to  give 
full  satisfaction  of  an  indisputable  title  for  the  same ;  for  the  true 
performance  of  the  same  we  sign  the  above.  Witness,"  &c. 

The  court  below  was  of  opinion  that  the  agreement  of  sale  of 
the  land  vested  neither  a  legal  nor  equitable  title  to  the  growing 
grain  in  the  vendee ;  and  directed  a  verdict  for  the  defendant. 

Hampton  and  Mahon,  for  plaintiff  in  error.  At  the  date  of  the 
agreement  of  sale,  clearly  the  vendor  was  the  owner  of  the  land 
and  the  grain  growing  upon  it ;  he  was  also  then  in  possession  of 
both,  and  both,  as  to  him,  were  realty.  By  the  agreement,  he 
sold  as  well  one  as  the  other ;  for  nothing  is  now  better  settled 
than  that  a  sale  of  land  is  a  sale  of  the  grain  growing  upon  it.  3 
Watts  394;  7  Watts  378.  After  that  period  the  vendor  was  a  trus- 
tee of  the  estate  for  the  vendee,  and  the  vendee  a  trustee  of  the 
purchase  money.  2  Har.  4*  Johns.  66;  10  Vez,  613;  1  Atk.  573; 
Sugd.  Yen.  173. 

Findlay,  contra,  argued  that,  as  a  general  principle,  emblements 
are  personal  property.  Toll.  Law  of  Exors.  139 ;  1  Rawle  353. 
They  may  be  seized  and  sold  upon  an  execution  as  a  chattel,  and  in 
all  cases  are  considered  personal  estate,  except  that  they  will  pass 
by  a  conveyance  of  the  land ;  and  this  upon  the  principle,  that  it 
was  the  intention  of  the  parties  that  they  should  pass ;  and  that  in- 
tention is  implied  from  the  rule,  that  the  deed  shall  be  construed 
most  strongly  against  the  grantor.  In  this  case  the  owner  of  the 
fee  had  by  contract  parted  with  a  term  of  years  out  of  the  estate, 
reserving  the  growing  grain ;  thus  expressly  separating  the  one 
from  the  other ;  after  which,  he  entered  into  the  agreement  to  sell 
the  land,  subject  to  the  very  agreement  of  lease  by  which  he  had 
separated  the  land  and  grain  by  parting  with  the  one  for  a  term 
of  years,  and  retaining  the  other  himself.  He  cited  also  3  Watts 
407. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  question  in  this  case  is,  what  passed  by  the 
agreement  of  the  25th  of  January  1838,  from  Maits  to  Burnside; 
whether  by  this  conveyance  the  grain  in  the  ground  was  trans- 
ferred, which  had  been  reserved  by  Maits  when  he  leased  to 
Weightman.  For  if  it  was,  then  Maits  had  no  right  in  it  on  the 
5th  of  April  1838,  and  could  not  sell  it  to  Weightman  or  any  other 
person. 

Distinctions  are  to  be  found  in  the  books  how  far,  in  cases  of 

reservation  in  a  conveyance  of  land,  the  thing  reserved  continues 

part  of  the  soil  or  not.     If  a  man  lets  his  manor  exceptis  omnibus 

boscis,  the  soil  of  the  woods  is  excepted,  but  it  remains  parcel  of 

n. — x* 
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the  reversion  of  the  manor,  and  will  pass  by  a  grant  or  lease  of 
the  manor.  5  Co.  11 ;  Cro.  Eliz.  521.  But  if  one  grant  the  re- 
version excepting  the  rent,  this  is  a  good  exception,  and  keeps  it 
from  passing,  and  the  rent  is  severed  from  the  reversion  and  be- 
comes a  rent  in  gross.  Shep.  Touch,  by  Preston  78.  By  the  grant 
of  the  herbage  or  vesture  of  the  land,  (and  it  is  a  rule  that  what 
will  pass  by  words  in  a  grant  will  be  excepted  by  the  same  words 
in  an  exception,  Ib.  100),  the  soil  does  not  pass;  for  though  he 
may  have  trespass  quare  clausum  fregit,  yet  he  shall  have  only 
the  corn,  grass,  &c.,  and  not  the  houses,  trees,  mines  which  are 
fixed  to  the  soil.  Co.  Lit.  4  b.  If  one  grant  viginti  acras  saliceti, 
fraxineti,  lupuliceti,  &c.,  the  wood  growing  only  passes.  Co.  Lit. 
40.  So  a  grant  of  all  saleable  woods  growing  does  not  pass  the 
soil.  2  Cro.  52.  So  of  all  the  great  wood,  viz.,  oaks,  as  his,  &c. ; 
for  the  viz.  explains  what  wood  is  intended.  2b.;  Roll.  455;  Com. 
Dig.  tit.  Grant.  E.  5.  So  of  all  timber  trees ;  for  nothing  passes, 
except  the  trees  and  so  much  of  the  soil  as  is  requisite.  2  Cro. 
487.  In  analogy  to  these  authorities,  it  would  seem,  that  by  the 
reservation  in  the  lease  of  the  field  of  grain  in  the  ground,  the  soil 
of  the  field  was  not  reserved,  but  only  the  right  to  the  grain,  with 
authority  to  enter  and  carry  it  away  when  ripe,  which  was  in 
the  nature  of  a  chattel  interest  remaining  in  Maits  after  the 
lease. 

This  being  so,  if  the  agreement  between  Maits  and  Burnside 
contained  nothing  more  than  an  agreement  to  convey  the  land,  the 
right  to  this  grain,  not  being  part  of  the  land  or  real  estate,  might 
not  have  passed  to  Burnside.  But  whether  it  was  part  of  the  land 
or  only  a  chattel  interest  relating  to  it,  or  devisable  out  of  it,  it 
was  the  sole  property  of  Maits,  to  dispose  of  as  he  saw  fit ;  and 
if  he  has  chosen  to  do  so  by  the  plain  and  positive  words  of  his 
agreement  with  Burnside,  he  could  not  sell  it  a  second  time  to 
Weightman.  And  I  think  the  words  of  the  agreement  between 
Maits  and  Burnside  embrace  this  right,  whether  it  be  considered 
as  part  of  the  soil,  or  as  a  chattel  interest  devisable  out  of  it. 
Burnside  agrees  to  pay  Maits  "  for  his  plantation  that  he  is  in  pos- 
session of  at  the  present  time."  And  then  Maits  agrees  to  give 
up  to  Burnside  "  the  premises  as  it  now  stands,  with  all  the  im- 
provements of  whatever  kind  it  is  in  possession  of,  either  houses 
or  lands,  of  whatever  kind."  These  words  clearly  import  an 
intention  to  convey  all  that  then  was  part  of  or  connected  with 
the  land,  or  that  it  was  in  possession  of;  and  I  am  not  aware  that 
any  words  could  be  used  more  strong  to  include  the  grain  grow- 
ing on  the  twelve-acre  field,  which  the  grantor  had  reserved  in 
the  former  lease ;  the  right  once  severed,  might  be  re-annexed  to  the 
land  and  conveyed  along  with  it,  and  he  seems  to  have  done  so. 

Then  as  to  this  being  an  article  of  agreement  and  not  a  deed, 
there  is  no  difference  in  its  construction,  and  it  is  in  equity  a 
transfer  of  the  title,  as  full  and  binding  from  the  time  of  its  exe- 
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cution  as  a  deed  executed,  except  as  to  the  rights  of  third  persons, 
who  have  no  notice  of  it.  And  if  the  defendant  were  in  that 
position  at  the  time  he  bought  the  grain,  he  might  avoid  the  effect 
of  the  article :  but  if  he  had  knowledge  of  the  article  of  agree- 
ment, he  could  not  acquire  a  title  to  the  grain  by  Maits's  convey- 
ance of  it  to  him  after  the  execution  of  the  article. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Braddee  against  Brownfield. 
Same  against  Same. 

An  Act  of  Assembly  directing  a  judgment  to  be  opened  and  the  defendant  let 
into  a  defence  upon  the  plea  of  payment,  is  the  exercise  of  a  jurisdiction  of  a 
remedial  character,  partly  legislative  and  partly  judicial,  and  not  in  violation  of 
the  constitution. 

Legislative  and  judicial  powers  sometimes  so  commingle,  that  the  exercise  of 
a  certain  kind  of  judicial  authority  in  the  passage  of  a  law  is  in  accordance  with 
precedents,  and  not  contrary  to  received  constitutional  principles,  nor  such  as  a 
court  could  annul. 

The  acknowledgment  of  a  sheriff's  deed  is  not  such  a  res  adjudicata  as  pre- 
cludes an  inquiry  into  the  legality  of  the  proceedings  by  which  the  sale  was 
made. 

A  writ  of  error  does  not  lie  to  the  Court  of  Common  Pleas  upon  its  refusal 
to  open  a  judgment,  or  in  its  receiving  the  acknowledgment  of  a  sheriff's  deed. 

ERROR  to  the  Special  Court  of  Fayette  county. 

John  F.  Braddee  against  Bazil  Brownfield. 

The  facts  of  this  case,  and  the  principles  of  law  raised  by  them, 
are  fully  stated  by  the  court  below,  in  their  charge  to  the  jury, 
which  was  the  subject  of  exception. 

GREEK,  President. — The  case  before  us  originated  in  a  proceed- 
ing before  two  justices  of  the  peace,  under  the  "  Act  (of  6th  April 
1802)  to  enable  purchasers  at  sheriff's  and  coroner's  sales  to  obtain 
possession." 

Dr  Braddee,  the  plaintiff,  had  purchased  the  land  in  dispute  at 
sheriff's  sale,  as  the  property  of  Joseph  Collins ;  Bazil  Brownfield, 
the  defendant,  being  in  possession  of  a  part  of  the  premises,  (about 
200  acres).  The  plaintiff  instituted  these  proceeedings  against 
him  to  obtain  the  possession.  The  jury  having  found  the  facts 
necessary  to  entitle  the  plaintiff  to  possession,  the  defendant 
"  made  oath,"  according  to  the  provisions  of  the  Act  of  Assembly, 
that  he  claimed  the  property  by  a  purchase  from  Joseph  Collins, 
previous  to  the  time  of  the  plaintiff's  judgment,  and  the  proceed- 


272  SUPREME  COURT  [Pittsburgh 

[Braddee  v.  Brownfield.j 

ings  were  removed  to  the  Court  of  Common  Pleas ;  and  this  is 
the  issue  now  to  be  tried ;  whether  Dr  Braddee  is  entitled  to  the 
possession  of  the  premises  in  dispute. 

On  a  former  trial  of  this  case  before  this  court,  the  defendant 
offered  in  evidence  his  sheriff's  deed  for  the  plaintiff's  interest  in 
this  property,  obtained  since  his  appeal ;  and  it  was  rejected,  on 
the  authority  of  the  case  of  Hale  v.  Henrie,  (2  Watts  147),  and 
the  defendant  was  confined  in  his  defence  to  the  claim  set  forth  in 
his  affidavit.  The  plaintiff  recovered  a  verdict,  and  the  defend- 
ant took  a  writ  of  error  to  the  Supreme  Court.  From  the  deci- 
sion of  that  court  reversing  the  cause,  it  appears  that  this  court 
erred  in  relying  upon  the  case  of  Hale  v.  Henrie.  We  have,  there- 
fore, on  this  occasion,  admitted  the  deed  we  then  rejected,  and  in 
consequence  thereof,  we  have  to  try  an  entirely  different  issue 
from  that  which  was  presented  at  the  former  trial,  as  the  defend- 
ant has  wholly  abandoned  the  defence  and  title  set  up  as  the 
ground  of  his  appeal.  By  so  doing,  he  admits  the  plaintiff  had  a 
right  to  recover  when  he  instituted  the  proceedings,  and  therefore 
has  a  right  to  a  judgment  for  costs  and  damages  up  to  the  time 
his  title  was  devested  by  the  sheriff's  sale.  The  only  question, 
then,  to  be  decided  at  this  time,  is  the  validity  of  this  sheriff's  sale 
of  plaintiff's  title  to  the  defendant. 

The  foundation  on  which  this  sale  rests,  were  four  certain  judg- 
ments entered  to  June  Term  1834,  in  the  Common  Pleas  of  this 
county,  Nos.  47,  48,  49,  and  50,  on  bonds  with  warrants  of  attor- 
ney, given  by  John  F.  Braddee  to  Bazil  Brownfield.  The  almost 
interminable  litigation  between  these  parties,  originating  in  the 
entry  of  these  judgments,  which  has  nearly  monopolized  the  atten- 
tion of  both  the  civil  and  criminal  tribunals  of  the  county  from 
that  day  to  this,  is  a  portion  of  the  history  of  your  county,  known 
to  all  its  citizens,  and  unnecessary  to  be  adverted  to  by  the  court. 
But  in  order  to  understand  the  nature  of  the  objections  to  the 
validity  of  this  deed,  it  will  be  necessary  to  state  some  of  the  judi- 
cial and  legislative  history  of  the  case,  so  far  as  they  are  in  evi- 
dence before  us ;  and  without  at  all  wishing  to  reflect  upon  the 
conduct  or  proceedings  of  any  tribunal  which  has  had,  or  assumed 
to  have  jurisdiction  on  this  subject,  I  may  say,  that  the  case  pre- 
sents a  most  anomalous  and  unprecedented  course  both  of  judicial 
and  legislative  action. 

It  appears  that  soon  after  these  judgments  were  entered,  an 
application  was  made  by  Braddee  to  the  court,  to  open  the  judg- 
ments and  let  him  in  to  a  defence,  on  the  ground  that  the  bonds 
had  been  fully  paid  and  satisfied.  Why  the  court  refused  to  grant 
this  application,  which  was  urged,  continued  and  renewed  from 
time  to  time  for  two  or  three  years,  especially  when  several  wit- 
nesses swore  positively  to  the  payment  of  money  and  the  signing 
of  a  receipt,  it  is  unnecessary  to  inquire ;  suffice  to  say,  the  appli- 
cation was  refused  by  the  court,  and  the  defendant,  Braddee,  had 
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recourse  to  the  legislature.  Producing  his  receipt  in  full  for  the 
money,  proved  by  two  subscribing  witnesses,  and  complaining 
that  the  court  had  refused  him  his  constitutional  right  of  a  trial 
by  jury,  he  prevailed  on  the  legislature  to  pass  the  Act  which  you 
have  heard  read,  (Act  of  1st  of  April  1837,  Pamphlet  Laws  128). 
By  this  Act,  the  Court  of  Common  Pleas  of  this  county  are 
enjoined  "  to  order  said  judgments  to  be  opened  and  direct  an  issue 
to  try  the  alleged  fact  of  payment  before  a  jury  of  said  county,  in 
the  same  manner  that  causes  are  at  law  triable,"  &c. 

It  further  directs,  "  That  all  orders  or  precepts  of  the  court 
shall  be  stayed  until  the  question  of  payment  be  determined  by 
a  jury,  and  all  sales,  should  any  be  made  on  the  said  judgments  of 
the  real  or  personal  estate  of  the  said  defendant,  shall  be  VOID  until 
the  facts  alleged  in  the  said  petition  of  said  defendant  shall  be 
tried  by  a  jury  as  aforesaid,"  &c.  It  was  also  further  enacted 
that  "  should  the  judges  of  the  Court  of  Common  Pleas  of  Fayette 
county  decline  or  refuse  to  try  the  issue  aforesaid,  the  District 
Judge  of  the  city  of  Pittsburgh,  in  the  county  of  Allegheny,  be  and 
he  hereby  is  authorized  and  empowered  to  hold  a  special  court  at 
Uniontown,  in  the  county  aforesaid,  at  such  time  as  said  judge 
may  order  and  appoint,"  &c. 

After  the  passage  of  this  Act,  Braddee  again  applied  to  the 
Court  of  Common  Pleas  of  this  county  "  to  order  the  judgments  to 
be  opened  and  direct  an  issue,"  as  required  by  the  Act  of  the 
legislature.  That  court  "  declined  and  refused,"  not  only  "  to  try 
the  issue,"  but  refused  obedience  to  the  Act  as  far  as  "  to  open  the 
judgments  or  direct  an  issue."  On  a  certificate  of  this  refusal, 
the  president  judge  of  the  District  Court  of  Allegheny  county, 
assuming  himself  to  be  the  person  intended  by  the  description  of 
District  Judge  of  the  city  of  Pittsburgh,  &c.,  appointed  a  special 
court  at  this  place  on  the  second  Monday  of  August  1837.  Pre- 
suming also  that  the  legislature  meant  something,  notwithstanding 
their  costiveness  of  diction,  and  perplexed  obscurity  of  expression, 
that  special  court  when  constituted,  assumed  jurisdiction  of  these 
cases,  and  although  there  was  no  issue  as  yet  directed,  they  assumed 
the  power  to  direct  one  and  try  it ;  and  after  an  impartial  inves- 
tigation and  a  full  and  fair  hearing  of  the  parties,  the  jury  found 
that  the  judgments  had  not  been  paid. 

It  must  be  recollected,  also,  that  previous  to  the  passage  of  this 
Act  of  Assembly,  the  property  of  Braddee  had  been  levied  on  and 
condemned,  and  an  alias  venditioni  exponas  to  June  Term  1837, 
had  been  issued  some  two  weeks  before  the  passage  of  the  Act. 
Notwithstanding  notice  of  the  passage  of  this  Act  was  given  to 
the  plaintiff  and  his  counsel,  and  the  sheriff,  the  property  was 
exposed  to  sale  at  the  June  court  and  knocked  down  to  the  plain- 
tiff in  the  judgments,  Brownfield  (or  his  agent).  On  the  5th  of 
July  following,  the  counsel  of  Braddee  "  moved  the  court  for  a 
rule  to  show  cause  why  the  sale  should  not  be  set  aside,  on  the 
n.  — 35 
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ground  that  the  legislature  had  ordered  the  proceedings  to  be 
stayed.  The  court  refused  to  entertain  the  motion,  for  the  rea- 
sons before  stated,"  when  they  refused  to  open  the  judgment,  to 
wit :  that  the  Act  of  the  legislature  was  unconstitutional,  and  the 
case  removed  to  another  tribunal  if  it  was  not.  On  the  25th  of 
August  1837,  Braddee's  counsel  moved  in  the  Special  Court  then 
in  session  trying  the  issue,  "  to  set  aside  the  sale  on  the  ground 
that  it  was  made  since  the  passage  of  the  law,  and  in  violation  of 
it."  To  this  motion  the  court  answered,  that  the  motion  could 
not  be  entertained,  as  they  had  no  power  except  to  try  the  issue 
of  payment.  On  the  12th  of  September  1837,  before  the  acknow- 
ledgment of  the  sheriff's  deed,  John  F.  Braddee  again  petitioned 
the  Court  of  Common  Pleas,  setting  forth  'f  the  Act  of  Assembly, 
the  executions  and  sale,  the  trial  of  the  issue  by  the  special  court, 
and  their  refusal  to  entertain  jurisdiction  of  the  question  about  the 
sale,  &c.,  and  therefore  praying  the  court  to  set  aside  the  sale  as 
made  contrary  to  the  Act  of  Assembly,  and  for  a  sum  less  than 
one-sixth  of  the  value  of  the  land."  On  this  petition  is  the  follow- 
ing endorsement:  "  Sept.  12,  refused."  On  the  16th  of  September 
the  sheriffs  deed  to  Brownfield  was  regularly  acknowledged. 

The  only  question  then  before  us  is  the  validity  of  this  deed — 
and  this  is  a  question  of  law  for  the  court,  depending  upon  records 
and  Acts  of  Assembly. 

The  plaintiff's  counsel  have  requested  us  to  instruct  the  jury : 

1.  That  the  law  passed  the  1st  day  of  April  1837,  is  a  consti- 
tutional law. 

2.  That  from  and  after  the  passage  of  the  Act  of  the  1st  of 
April  1837,  the  judgments  were  opened  by  the  operation  of  that 
law,  and  therefore  an  execution  and  sale  predicated  on  these  judg- 
ments, were  void  and  conveyed  no  title. 

3.  That  by  the  law  aforesaid,  all  orders  and  precepts  (executions) 
of  the  Court  of  Common  Pleas  were  stayed  until  the  question  of 
payment  should  be  determined  by  a  jury ;  and  inasmuch  as  a  sale 
was  made  after  the  passage  of  the  law  and  before  there  was  a 
trial  by  jury,  the  sale. was  absolutely  void,  and  the  purchaser, 
Bazil  Brownfield,  took  no  title  by  the  sheriff's  deed. 

4.  That  ejectment,  or  the  form  of  suit  adopted  by  the  plaintiff 
in  this  case,  under  all  the  circumstances  of  the  case,  and  from  the 
facts  disclosed  and  evidence  given,  is  the  proper  and  legitimate 
mode  of  inquiry  into  the  legality  and  fairness  of  the  sale,  and  the 
validity  of  the  sheriff's  deed  to  Bazil  Brownfield.    And  this  court 
and  jury  are  not  precluded  from  that  inquiry,  by  the  fact  that  the 
deed  was  acknowledged  in  a  court,  after  the  rule  to  show  cause 
why  the  sale  should  not  be  set  aside. 

5th.  That  if  the  jury  believe  that  Bazil  Brownfield  was  made 
acquainted  with  the  law  of  1st  of  April  1837,  and  in  violation  of 
it,  on  a  levy  subject  to  the  claim  which  the  plaintiff  has  in  the 
same,  which  the  plaintiff  alleges  is  200  acres,  and  whilst  this  very 
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suit  was  pending,  proceeded  to  sale,  sold  the  property  at  a  great 
sacrifice,  and  became  the  purchaser,  it  is  a  legal  fraud,  and  inquir- 
able  into  in  ejectment. 

Without  giving  a  particular  answer  to  each  of  these  points,  in 
the  order  in  which  they  stand,  the  court  will  briefly  state  their 
reasons  for  coming  to  a  contrary  conclusion  on  the  whole  facts  of 
the  case,  and  refusing  to  charge  the  jury  as  therein  requested. 

In  the  decision  of  this  case,  I  do  not  think  it  material  to  decide 
whether  the  Act  of  Assembly  referred  to  is  constitutional  or  not. 
The  constitutionality  of  Acts  of  the  legislature  is  a  question  for 
the  Supreme  Court  alone,  and  we  shall  take  it  for  granted  in  this 
case  (whatever  our  private  opinions  may  be)  that  the  Act  is  con- 
stitutional ;  nor  shall  we  inquire  into  the  construction  of  the 
eleventh  section ;  or  endeavour  to  elaborate  the  meaning  of  the 
legislature,  out  of  the  profound  obscurity  in  which  their  diction 
has  involved  it,  or  pretend  to  decide  what  construction  will  ren- 
der it  least  liable  to  the  charge  of  absurdity. 

The  Court  of  Common  Pleas  had  jurisdiction  of  the  subject 
matter;  they  had  rendered  a  regular  judgment,  and  awarded  an 
execution ;  the  land  in  dispute  was  levied  on  and  condemned ;  a 
venditioni  exponas  was  in  the  sheriff's  hand,  ordering  him  to  sell 
this  property  when  this  Act  of  Assembly  passed.  Whether  the 
legislature  have  power  to  open  a  judgment,  or  to  order  a  court  to 
do  a  judicial  act;  or  whether  the  special  court  which  opened  the 
judgment  had  any  power  so  to  do,  or  only  assumed  it,  are  ques- 
tions not  necessarily  arising  in  this  case.  The  parties  in  this  case 
are  the  same  as  in  the  judgments  and  executions.  The  Court  of 
Common  Pleas,  when  they  acknowledged  the  deed,  had  full  juris- 
diction of  the  case.  That  was  the  proper  suit  and  the  proper 
tribunal  to  judge  of  the  regularity  of  the  process  and  sale,  and 
to  construe  the  force  and  effect  of  the  dark  sayings  of  this  llth 
section.  In  this  state,  the  reception  of  an  acknowledgment  of  a 
sheriff's  deed,  is  a  judicial  act,  in  the  nature  of  a  judgment  of 
confirmation  of  all  the  acts  preceding  the  sale,  curing  all  defects 
in  process  or  its  execution,  which  the  court  has  power  to  act 
upon.  When  the  acknowledgment  is  once  taken,  everything 
which  has  been  done,  is  considered  as  done  by  the  previous  order 
or  subsequent  sanction  of  the  court,  and  cannot  be  afterwards 
disaffirmed  collaterally.  See  Thompson  v.  Phillips,  (1  Baldwin 
272).  The  court  which  directs  a  sale,  can  alone  judge  of  the 
legality  of  acts  done  under  its  authority.  It  follows  that  all 
questions  arising  on  judicial  sales,  when  their  validity  is  ques- 
tioned in  an  ejectment,  must  be  those  of  authority  (or  fraud  prac- 
tised by  the  purchaser),  not  of  irregularity  or  error  in  awarding 
executions,  or  confirming  process  or  acts  in  pursuance  of  it.  If 
the  power  of  the  court  is  once  brought  into  action,  no  tribunal 
can  declare  their  proceedings  nullities.  These  principles,  laid 
down  by  Mr  Justice  Baldwin  in  the  above  case,  are  the  settled 
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law  of  Pennsylvania,  at  least  since  the  case  ofM'Pherson  v.  Cun- 
liff,  (11  Serg.  4*  Rawle  424).  It  is  useless  to  accumulate  cases: 
the  books  are  full  of  them.  Nor  does  it  make  any  difference 
where  the  plaintiff  is  the  purchaser.  Arnold  v.  Gorr,  (1  Rawle 
223) ;  Hale  v.  Henrie,  (2  Watts  147) ;  Tarbox  v.  Hays,  (6  Watts 
400).  The  only  exception  to  be  found  in  late  cases  to  this  rule, 
is  where  the  court  has  no  jurisdiction,  or  where  the  purchaser  at 
sheriff's  sale  has  been  guilty  of  "  actual  fraud"  Gilbert  v.  Hoff- 
man, (2  Watts  66) ;  M'Kennan  v.  Pry,  (6  Watts  137) ;  Hoffman  v. 
Strohecker,  (7  Watts  86) ;  Gibbs  v.  Neely,  (7  Watts  305).  The 
case  of  Burd  v.  Dansdale,  (2  Binn.  80),  would  hardly  be  con- 
sidered law  at  the  present  day. 

But  in  this  case,  this  very  question  as  to  the  regularity  of  this 
sale  was  raised  between  these  parties,  and  decided  by  the  court, 
and  is  therefore  "  res  judicata ;"  and  it  matters  not,  that  no  writ 
of  error  would  lie  to  the  decision  of  the  court  on  the  subject.  It 
may  be  a  hardship  in  some  cases,  but  the  legislature  only  can 
remedy  it.  The  question,  therefore,  raised  by  plaintiff's  counsel  as 
to  the  confirmation  of  the  sale  by  taking  credit  for  the  amount  of 
it,  does  not  necessarily  arise,  nor  does  the  evidence  show  such  an  ac- 
tual confirmation  as  would  validate  the  sale,  if  it  could  be  declared 
void  for  other  reasons.  Whether,  therefore,  the  Court  of  Com- 
mon Pleas  did  right  in  confirming  this  sale,  under  all  the  circum- 
stances, (considering  the  effect  of  the  wording  of  the  levy  "  subject 
to  the  claim  of  Brownfield  to  200  acres,"  and,  besides  the  shade  then 
cast  on  the  title  offered  for  sale,  the  uncertainty  created  by  this  Act 
of  Assembly,)  is  not  a  question  open  for  the  decision  of  this  court. 

The  jury  are  therefore  instructed  to  find  for  the  plaintiff,  costs 
and  damages  only,  and  that  the  title  of  plaintiff  became  vested  in 
defendant  by  the  sheriff's  deed  of  the  15th  of  September  1837. 
The  plaintiff  has  given  no  evidence  of  the  amount  of  damages :  I 
presume,  therefore, that  question  is  reserved,  that  the  parties  may 
enjoy  the  luxury  of  another  lawsuit. 

To  this  charge  the  plaintiff  excepted. 

Austin,  for  plaintiff  in  error,  argued,  that  the  Act  of  Assembly, 
authorizing  the  opening  of  the  judgment,  was  constitutional ;  and 
on  this  point  cited  3  Dall.  386 ;  Pamp.  Laws  1832— 1833,  page  107 ; 
2  Peters  380 ;  2  Penn.  Rep.  503 ;  4  Serg.  fy  Rawle  356 ;  7  Peters 
516,546;  14  Serg.  $  Rawle  435;  1  Rawle  323;  7  Watts  300;  7 
Peters  469;  1  Reg.  of  Debates  479,481,  515;  9  Watts  149;  14 
Serg.  4*  Rawle  127;  Plowd.  205.  The  acknowledgment  of  a 
sheriff's  deed  is  not  conclusive,  but  the  regularity  of  the  sale  may 
be  inquired  into.  4  Serg.  fy  Rawle  82 ;  4  Yeates  341 ;  2  Binn.  80. 

Howell  and  Dunlop,  contra.  The  venditioni  exponas  was  is- 
sued before  the  law  passed :  and  the  effect  of  its  passage  was, 
not  to  take  away  the  jurisdiction  of  the  Common  Pleas,  but  to 
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create  a  tribunal  to  try  the  issue.  The  jurisdiction  of  the  Com- 
mon Pleas  remained ;  and  the  llth  section  of  the  Act  contemplates 
that  it  shall  continue  to  be  exercised.  Assuming  the  law  to  be 
constitutional,  the  proceedings  of  the  court  are  conclusive.  1 
Bald.  271 ;  2  Peters  169 ;  10  Peters  473 ;  4  Cran.  333 ;  6  Watts 
401,  492;  1  Rawle  226;  2  Watts  147;  1  Serg.  fy  Rawle  101  ;  1 
Yeates  40;  6  Binn.  255;  10  Watts  23,  472;  2  Whart.  469;  8  Watts 
194 ;  1  Conn.  1 ;  17  Serg.  $  Rawle  320. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  great  object  of  the  plaintiff  in  error,  Brad- 
dee,  in  his  applications  to  the  Court  of  Common  Pleas  of  Fayette 
county,  and  to  the  legislature  after  his  failure  in  those  applications, 
was  to  have  the  fact  of  payment  of  the  bonds,  on  which  the  judg- 
ments against  him  had  been  entered,  tried  by  a  jury.  This  he 
eventually  obtained  by  means  of  the  Act  of  Assembly  of  the  1st 
of  April  1837,  and  when  the  trial  was  had,  the  verdict  of  the  jury 
decided  that  the  bonds  had  not  been  paid.  In  the  meanwhile,  the 
defendant  in  error,  Brownfield,  proceeded  with  his  executions  on 
his  judgments — sold  the  tract  of  land  now  in  question  at  sheriff's 
sale,  as  the  property  of  Braddee,  becoming  himself  the  purchaser. 
The  plaintiff  in  error  contends,  that  the  trial  of  the  issue  of  pay- 
ment was  not  the  sole  purpose  of  the  Act  of  Assembly :  that  it 
went  further,  and  in  effect  prohibited  any  proceedings  before  the 
trial  to  sell  his  property  by  execution  on  the  judgments,  and  there- 
fore the  sale  which  took  place,  and  under  which  Brownfield  now 
claims  title,  was  absolutely  null  and  void  to  all  intents  and  pur- 
poses whatsoever.  This  is  a  brief  epitome  of  the  matter  in  con- 
test, and  suffices  to  present  the  question  raised  between  these 
parties  on  which  the  case  turns,  what  is  the  true  intent  and  mean- 
ing and  operation  of  the  Act  for  the  relief  of  the  plaintiff  in  error, 
passed  on  the  1st  of  April  1837? 

The  defendant  in  error  contends,  that  this  Act  of  Assembly,  in 
interfering  with  the  duties  of  a  tribunal  of  justice,  and  dictating 
to  them  that  they  should  open  judgments  confessed  by  bonds  and 
warrants,  and  allow  the  plaintiff'  in  error  a  trial  by  jury  of  the 
fact  of  payment,  prescribing  new  conditions  as  to  sales  under  the 
judgments,  after  the  court  had  heard  the  parties,  and  decided  that 
the  judgments  ought  not  to  be  opened,  was  in  contravention  of 
the  constitution  of  Pennsylvania,  and  in  no  way  affected  his  pro- 
ceedings. It  is  certainly  true  that  this  species  of  legislation,  for 
particular  cases  pending  in  courts  of  justice,  by  granting  extraor- 
dinary privileges  to  one  party  or  the  other,  out  of  the  ordinary 
course  of  justice,  is  susceptible  of  abuse,  and  may  lead  to  great 
injustice,  and  ought  to  be  warily  employed  by  a  wise  legislature. 
But  for  us  to  hold  a  law  unconstitutional,  it  must  be  a  plain  vio- 
lation of  some  provision  contained  in  the  constitution.  It  must  be 
an  ex  post  facto  law,  or  a  law  impairing  the  obligation  of  contracts, 
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or  manifestly  in  collision  with  some  constitutional  provision.  The 
exercise  of  a  certain  sort  of  superior  equity  jurisdiction  of  a  re- 
medial character,  a  kind  of  mixed  power,  partly  legislative,  partly 
(judicial,  seems  to  have  been  practised  by  our  legislature  from  time 
to  time,  in  the  shape  of  special  laws  like  that  before  us.  They 
have  been  looked  at  with  jealousy  by  some,  while  others  have 
considered  them  as  necessary,  under  our  frame  of  government,  to 
prevent  a  total  failure  of  justice  in  certain  cases  not  falling  within 
the  control  of  the  judicial  branches.  There  is,  at  any  rate,  no 
clause  in  our  constitution  which  prohibits  them;  and  when  a 
motion  to  that  effect  was  introduced  in  the  late  convention  which 
formed  our  present  constitution,  though  the  subject  was  much  and 
ably  canvassed,  and  the  law  now  in  question  commented  upon, 
no  alteration  was  made  on  the  subject.  See  Debates  in  Conven- 
tion of  1837,  p.  479,  544,  &c. 

Under  these  circumstances,  it  wTould  be  difficult  to  say  that  a 
law,  granting  a  remedy  to  a  party  by  referring  the  cause  to  another 
decision,  or  enabling  him  to  sustain  an  action  where  he  could 
not  before  sustain  one,  or  removing  an  impediment  in  his  way  to 
obtaining  a  hearing  and  decision,  or  conferring  powers,  or  ratify- 
ing imperfect  acts  and  doings  of  officers,  by  which  the  rights  of  a 
party  would  otherwise  be  lost,  is  a  violation  of  the  constitution. 
Every  case  of  the  kind  must  be  judged  of  by  itself,  according  to 
its  own  peculiar  circumstances.  That  there  is  a  usurpation  on 
the  judiciary,  which  it  would  be  unconstitutional  in  the  legislature 
to  assume,  may,  I  think,  be  safely  asserted.  That,  on  the  other 
hand,  there  are  cases  where  the  legislative  and  judicial  powers  so 
commingle,  that  the  exercise  of  a  certain  kind  of  judicial  authority 
in  the  passage  of  a  law  is  in  accordance  with  precedents,  and  not 
contrary  to  received  constitutional  principles,  nor  such  as  a  court 
could  annul,  is  perhaps  equally  clear.  In  the  passage  of  the  pre- 
sent law,  the  legislature  have  acted  rather  in  the  character  of  an 
appellate  tribunal  of  justice,  ordering,  by  way  of  mandamus,  that 
to  be  done  which  they  considered  ought  to  be  done,  and  which  no 
existing  appellate  tribunal  could  relieve  against,  by  interposing  in 
a  special  case  then  depending  in  court  before  a  competent  tribunal, 
which  had  already  heard  and  decided  between  the  parties,  and 
giving  a  remedy  in  that  particular  cause  alone,  without  prescribing 
a  general  rule  for  the  conduct  of  all  the  citizens  of  the  common- 
wealth. 

It  is  unnecessary,  however,  to  pursue  this  subject  further; 
because  we  are  of  opinion  that,  according  to  the  proper  construc- 
tion of  this  obscure  and  ambiguous  Act  of  Assembly,  the  sale  of 
the  lands  by  executions  on  the  judgments  after  the  passage  of  the 
Act,  was  not  absolutely  prohibited  by  the  Act,  but,  on  the  con- 
trary, was  permitted  under  certain  terms  and  conditions ;  or,  in 
other  words,  that  its  enactment  is,  that  if  sales  should  take  place, 
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they  should,  in  a  certain  event,  be  voidable,  but  not  absolutely 
null  and  void  to  all  intents  and  purposes  whatsoever. 

If  the  Act  had  contained  only  the  provisions  of  the  10th  section 
and  the  first  part  of  the  llth  section,  down  to  the  proviso,  the 
conclusion  might  well  be  drawn,  that  all  sales  by  execution  were 
to  be  postponed  until  after  the  hearing  and  determination  of  the 
issue  ordered  by  the  Act,  notwithstanding,  in  the  preamble,  the 
gravamen  of  Braddee's  complaint  is  recited  to  be,  that  he  had 
paid  and  satisfied  the  judgments  in  full,  and  the  court  had  refused 
to  open  them ;  and  that  the  facts  set  forth  by  the  defendant,  were 
such  as  could  only  be  determined  by  a  jury.  But  then  comes  the 
last  clause  of  the  llth  section,  which  provides,  that  if  the  jury 
find  otherwise,  (that  is  to  say,  that  the  bonds  were  not  paid,) 
"  the  said  sales  to  remain  in  full  force  and  effect."  What  sales 
are  here  referred  to?  By  the  settled  principles  in  relation  to 
Statutes,  unless  some  other  period  be  prescribed  by  the  Statute 
from  which  it  is  to  operate,  it  speaks  from  the  time  of  its  passage ; 
its  enactments  are  to  operate  in  futuro,  and  are  not  to  have  a 
retrospect  beyond  the  time  of  its  commencement.  The  rule  and 
law  of  Parliament  is,  that  nova  constitutio  futuris  formam  debet 
imponere,  non  prateritis.  And  this  is  not  only  the  doctrine  of  the 
English  law,  but  is  also  founded  in  the  principles  of  general  juris- 
prudence. Dwarr.  on  Stat.  680;  6  Bac.  Jib.  370.  The  sales 
referred  to,  therefore,  cannot,  as  is  argued  for  the  plaintiff  in 
error,  refer  to  such  as  might  have  happened  to  take  place  before 
the  passage  of  the  Act.  For  although  the  alias  venditioni  exponas 
had  then  issued,  yet  there  is  no  pretence  that  any  sale  was  had : 
nor  is  there  an  allusion  in  the  preamble  or  Act,  to  a  sale  being  in 
contemplation.  The  sales  must  necessarily  be  considered  as  those 
which  should  happen  after  the  1st  of  April  1837,  and  not  before. 

Taking  into  view,  then,  the  whole  tenor  and  scope  of  the  Act, 
the  legislature  orders  that  the  judgments  be  opened,  that  the 
plaintiff's  allegation  of  payment  of  the  bonds  shall  be  tried  by  a 
jury,  and  the  rights  of  the  parties  be  settled  according  to  the 
event.  If  the  plaintiff  should  choose  to  go  on  and  sell,  it  was  to 
be  at  the  risk  of  having  the  whole  sale  set  aside,  in  case  he  failed 
on  the  trial.  On  the  other  hand,  the  defendant  was  indulged 
with  another  trial,  on  the  merits,  before  a  jury,  which  was  the 
main  object  of  his  complaint  and  application — with  the  power,  if 
he  succeeded,  of  treating  any  sales  that  might,  in  the  meanwhile, 
take  place,  as  a  nullity.  In  opening  a  judgment,  the  legislature, 
like  a  court,  may  prescribe  such  terms  and  conditions  as  it  sees 
fit.  Opening  a  judgment,  is  not  setting  it  aside,  annulling,  or 
reversing  it.  It  is  but  a  mode  of  allowing  to  the  defendant  a 
hearing  on  the  merits,  and  a  court  may  impose  such  terms  as  it 
deems  proper.  The  legislature,  acting  as  a  high  and  responsible 
tribunal,  in  a  delicate  matter,  where  they  were  about  to  interfere 
in  a  particular  suit,  a  measure  which  is  looked  on  with  distrust 
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in  a  community  of  laws,  might  choose  to  go  to  a  certain  extent, 
and  no  further.  They  might  choose  to  say,  we  will  provide  you 
a  hearing,  but  we  will  do  nothing  further  to  delay  or  hinder  the 
security  of  the  creditor.  We  will  not  take  away  his  lien — we 
will  not  arrest  his  executions,  if  he  chooses  to  go  on  and  sell,  and 
take  the  risk  of  the  ultimate  result.  We  think  we  do  as  much  for 
you,  as  in  justice  and  reason  you  can  ask,  when  we  allow  you  to 
go  before  a  jury  to  prove  your  payment,  and  when  we  guarantee 
you  from  loss  of  your  property,  in  case  you  establish  your  asser- 
tion of  payment.  But  we  will  not  tie  the  hands  of  your  creditor 
in  the  meanwhile,  when  perhaps  your  assertion  is  unfounded,  and 
when  the  fluctuations  in  the  value  of  property,  or  the  casualties 
of  human  affairs,  may  operate  to  impair  his  security,  if  we  do. 
Such  appears  to  us  to  be  the  proper  construction  of  the  Act  of 
Assembly,  1st  of  April  1837,  considering  all  its  different  provi- 
sions, and  the  existing  state  of  things  apparent  from  the  evidence. 
And  it  may  be  further  observed,  that,  where  a  Statute  of  this 
kind  is  dark  in  its  meaning,  and  ambiguous  in  its  expressions,  it 
ought  not,  in  our  opinion,  to  be  strained  farther,  in  derogation  of 
the  ordinary  rights  of  a  party  to  a  suit,  than  is  plainly  warranted 
by  its  enactments.  It  is  rather  in  the  nature  of  a  private  Act  of 
Assembly,  conferring  new  and  unusual  privileges  on  a  particular 
individual,  and  should  receive  a  strict  interpretation.  Dwarr. 
Stat.  750 ;  Cowp.  26 ;  4  Bing.  450 ;  2  Chitt.  610,  650.  As  to  the 
word  void  used  in  the  Act,  in  this  as  in  many  other  cases  that 
have  occurred  in  the  construction  of  statutes,  when  the  language 
and  meaning  of  the  whole  Act  necessarily  require  it,  it  means 
voidable  only.  Prigg  v.  Mams,  (Salk.  678) ;  Winchcombe  v. 
Winchester,  (Hob.  166);  Dwarr.  Stat.  741. 

Although,  therefore,  the  court  below,  agreeably  to  the  princi- 
ples settled  in  Cash  v.  Tozer,  (1  Watts  fy  Serg.  519),  erred  in  hold- 
ing that  the  acknowledgment  of  the  sheriff's  deed  to  the  defend- 
ant Brownfield  was  conclusive  and  prevented  an  inquiry  in  this 
suit  into  the  validity  of  the  process  and  sale,  yet  the  verdict  and 
judgment  were,  for  the  reasons  above  given,  correct,  the  sale  not 
being  prohibited  by  the  Act  of  Assembly  in  the  events  that  have 
taken  place.  Nor  are  the  other  circumstances  referred  to  in  the 
charge,  of  the  manner  in  which  the  levy  was  made,  (subject  to 
the  claim  of  Brownfield  to  200  acres,)  or  the  shade  cast  on  the 
title,  sufficient  grounds  for  invalidating  the  sheriff's  deed. 

Judgment  affirmed. 

The  other  case  is  also  affirmed,  being  of  opinion  that  no  writ  of 
error  lies  to  this  court  from  the  Court  of  Common  Pleas,  on  its 
refusal  to  open  a  judgment,  or  in  receiving  the  acknowledgment 
of  a  sheriff's  deed. 

Judgment  affirmed. 
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HUSTON,  J.,  dissenting. — This  was  an  ejectment  for  a  tract  of 
land  in  Fayette  county.  To  understand  so  much  of  the  case  as 
is  referred  to  in  the  following  opinion,  I  must  state  some  of  the 
facts  out  of  which  the  dispute  arose. 

Of  April  Term  1834,  four  judgments  were  entered  on  bonds 
with  warrant  of  attorney  to  confess  judgment,  all  at  the  suit  of 
Bazil  Brownfield  against  Dr  John  Braddee,  amounting  together  to 
upwards  of  $7000.  On  one  of  these  judgments  a  fieri  facias  issued 
to  June  Term  1834.  On  motion  and  affidavit,  a  rule  was  given 
at  June  Term,  and  enlarged  till  September  Term,  to  show  cause 
why  these  judgments  should  not  be  opened.  This  application 
was  renewed  at  every,  or  almost  every  court,  and  in  different 
forms,  for  two  or  three  years.  Two  or  more  witnesses  swore  posi- 
tively to  the  payment  of  the  money  and  signing  a  receipt  by 
Brownfield.  The  court,  however,  refused  to  open  the  judgments. 
Braddee  offered  to  lodge  the  amount  in  court  to  abide  the  event 
of  the  trial  if  the  court  would  open  the  judgments,  and  he  brought 
it  in;  but  if  was  in  bank-notes,  current  in  every  bank  west  of  the 
mountains,  and  offered,  when  the  court  would  not  open  the  judg- 
ment on  this,  to  produce  the  specie  in  a  few  days.  This  delay 
was  refused  him.  He  was  advised  by  the  court,  as  his  counsel 
stated  here,  to  bring  suit  against  Brownfield,  under  the  Act,  for 
not  entering  satisfaction  on  a  judgment  which  was  satisfied. 

On  removing  the  cause  to  the  Supreme  Court,  it  was  decided 
that  the  Act  applied  to  payments  made  after  the  judgment  entered, 
and  not  to  a  case  where  the  whole  debt  was  paid  after  date  of  the 
bonds,  and  before  judgment  confessed  on  the  warrant  of  attorney. 
Braddee  then  applied  to  the  legislature,  and,  producing  his  receipt 
signed  by  Brownfield,  in  presence  of  two  witnesses,  and  proved 
by  their  oaths,  the  Act  of  1st  April  1837  was  passed.  In  the 
mean  time,  Brownfield  had  issued  a  venditioni  eocponas,  and  it  was 
in  the  sheriff's  hands. 

The  Act,  after  setting  forth  that  the  truth  of  the  facts  set  forth 
in  the  petition  and  application  to  the  court  are  such  as  can  only 
be  tried  by  a  jury,  enacts,  "  Sec.  10.  That  the  court  aforesaid 
(the  Common  Pleas  of  Fayette  county)  shall  order  said  judgments 
to  be  opened,  and  direct  an  issue  to  try  the  alleged  fact  of  payment 
before  a  jury  of  said  county,  in  the  same  manner  that  causes  are 
at  law  triable.  Provided  nevertheless,  that  the  said  judgments 
shall  remain  liens  as  security  to  the  said  plaintiff  for  whatever 
sum  should  be  found  due  to  him,  should  he  recover  anything 
thereon. 

"  Sec.  11.  All  orders  or  precepts  of  the  court  aforesaid,  shall  be 
stayed  until  the  question  of  payment  aforesaid  shall  be  determined 
by  a  jury  as  aforesaid,  and  all  sales,  should  any  be  made  on  the 
said  judgments,  of  the  real  or  personal  estate  of  the  said  defend- 
ant, shall  be  void  until  the  facts  alleged  in  the  petition  of  the  said 
defendant  shall  be  tried  by  a  jury  as  aforesaid  :  Provided,  that  all 
ii.  —  36  Y*" 
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expenses  of  said  sales  shall  be  defrayed  by  the  said  defendant ;  and 
should  the  said  jury,  on  the  question  aforesaid,  find  for  the  said 
defendant,  then  such  sales  to  be  void,  and  of  no  effect ;  but  if  the 
said  jury  should  find  otherwise,  then  the  said  sales  to  remain  in 
full  force  and  effect. 

"  Sec.  12.  The  prothonotary  of  Fayette  county  is  hereby  author- 
ized and  directed  to  make  a  list  of  thirty-six  reputable  citizens  of 
said  county,  or  such  other  number  as  may  be  agreed  upon  by  the 
parties,  from  which  the  parties  by  themselves  or  counsel,  shall 
strike  one  name  alternately,  beginning  with  the  plaintiff,  until 
there  shall  be  left  twelve  persons  who  shall  try  the  issue  aforesaid. 

"  Sec.  13.  Should  the  judges  of  the  Court  of  Common  Pleas  of 
Fayette  county  decline  or  refuse  to  try  the  issue  aforesaid,  the 
District  Judge  of  the  city  of  Pittsburgh,  in  the  county  of  Alle- 
gheny, be  and  he  is  hereby  authorized  and  empowered  to  hold  a 
special  court  at  Uniontown,  in  the  county  aforesaid,  at  such  time 
as  the  said  judge  may  order  and  appoint:  Provided,  that  the  said 
court  shall  be  holden  on  or  before  the  first  of  January '1838. 

After  this,  Braddee  presented  a  petition  setting  out  the  law  at 
large,  accompanied  by  a  duly  authenticated  copy,  and  praying 
the  court  to  open  the  judgment  and  direct  an  issue  as  therein 
enjoined  to  do.  The  entry  of  record  is  on  the  petition  of  John 
F.  Braddee,  (prout  the  petition,  &c).  Baird,  President,  gave  his 
reasons  for  declining  to  act,  viz : 

1.  "Because  the  legislature  have  left  it  optional  to  the  judges 
of  this  court,  by  giving  jurisdiction  to  another  judge  ;  which,  as  I 
conceive,  is  a  clear  intimation  that  the  participation  of  the  mem- 
bers of  this  court,  for  some  reason  not  explained,  is  neither  ex- 
pected nor  desired. 

2.  "  Because  having  taken  no  part  in  the  decisions  of  this  court, 
which  the  legislature  has  undertaken  virtually  to  review,  it  would 
be  improper  for  me  to  interfere."     (I  have  tried  in  vain  to  under- 
stand the  fact  or  reason  of  this.) 

3.  "  Because  even  if  the  case  was  certainly  thrown  upon  this 
court  by  the  unequivocal  terms  of  the  law  produced,  I  would  not 
obey  a  mandatory  legislation,  presenting  to  me  a  particular  course 
of  judicial  action.     The  Act  does  not  merely  give  a  power  or  im- 
pose a  duty,  but  directs  how  a  power  already  inherent  shall  be 
exercised  in  a  particular  case.     The  opening  of  a  judgment  is  a 
very  important  judicial  action.     It  is  an  interference  with  a  right 
which  a  party  has  acquired,  to  obtain  by  a  legal  process  a  sum 
of  money  ascertained  to  be  due,  and  is  placing  that  right  to  the 
contingency  of  a  new  examination.     This  may  be  proper  upon 
certain  facts  being  established.     It  is  the  province  of  the  court  to 
hear  the  evidence,*and  decide  upon  its  import  and  force.     The 
consciences  of  the  judges  must  be  affected  before  they  can,  by 
their  agency,  set  aside  a  fixed  and  ascertained  claim.     This  Act 
of  Assembly  commands  the  court  to  make  a  particular  decision 
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upon  evidence  not  submitted  to  it,  but  to  the  legislature ;  or,  in 
other  words,  to  act  upon  a  conclusion  formed  in  the  minds  of  other 
persons,  not  from  the  result  of  its  own  judgment  upon  facts  proved. 
This,  I  think,  is  unanswerable.  No  authority  can  warrant  me, 
according  to  my  sense  of  obligation,  to  do  a  judicial  act,  involv- 
ing a  decision  upon  facts,  unless  I  am  free  to  form  my  own  opin- 
ion and  decide  as  these  facts  may  require.  As  well  might  I  be 
commanded  to  charge  a  jury  in  certain  and  prescribed  terms  in 
any  case,  as  to  determine  how  I  shall  decide  upon  facts  not  sub- 
mitted to  me  but  to  the  Legislature.  This  is  my  separate  and 
individual  opinion. 

"  TH.  H.  BAIRD. 
June  10,  1837." 

"  June  10,  1837. 

"  The  President  Judge  having  declined  taking  any  part,  or 
meddling  with  the  within,  the  Associates  do  likewise  decline. 

"  CHARLES  PORTER, 
"  SAMUEL  NIXON." 

On  the  first  day  of  the  June  court,  the  counsel  of  Braddee 
moved  to  set  aside  the  sale  of  Braddee's  land,  which  had  been 
made  after  the  Act  aforesaid,  and  after  the  Act  had  been  shown 
to  Brownfield  and  his  counsel,  and  to  the  sheriff.  This  the  court 
refused  to  do,^br  the  reasons  before  stated  by  the  court :  then,  in  the 
words  of  Judge  Greer,  "on  a  certificate  of  this  refusal,  the  Presi- 
dent Judge  of  the  district  of  Allegheny,  assuming  himself  to  be  the 
person  intended  by  the  description  of  District  Judge  of  the  city  of 
Pittsburgh,  appointed  a  special  court  at  this  place,  (Uniontown) 
on  the  second  Monday  of  August  1837.  Presuming,  also,  that  the 
legislature  meant  something,  notwithstanding  their  costiveness  of 
diction  and  perplexed  obscurity  of  expression,  that  special  court, 
when  constituted,  assumed  jurisdiction  of  these  cases,  and  although 
there  was  no  issue  as  yet  directed,  they  assumed  the  power  to 
direct  one  and  try  it,  and  after  a.  partial  (I  suppose  this  is  an  error 
in  the  copy,  for  impartial,)  investigation,  and  a  full  and  fair  hear- 
ing of  the  parties,. the  jury  found  that  the  judgments  had  not  been 
paid." 

As  the  Common  Pleas  had  refused  to  set  aside  the  sale  for  the 
reasons  before  stated,  viz.,  that  the  law  was  an  infringement  of 
their  rights  and  dignity,  and  that  the  cause  was  out  of  their  court, 
Braddee,  by  his  counsel,  applied  to  the  special  court  to  set  aside 
the  sale,  because  it  was  made  in  express  contradiction  to  the  plain 
and  express  direction  that  all  orders  and  precepts  of  the  court 
aforesaid  should  be  stayed  until  the  question  of  payment  shall  be 
determined  by  a  jury.  That  court,  however,  decided  that  they 
had  only  power  to  try  the  issue.  It  would  not  have  been  any 
greater  assumption  of  power  than  they  had  taken  before,  to  have 
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acted  on  this  application.  Braddee  then  went  again  to  the  Com- 
mon Pleas,  and  stating  that  the  special  court  had  decided  against 
his  application  because  the  cause  was  still  in  the  Common  Pleas, 
applied  to  them  to  hear  his  application  to  set  aside  the  sale ;  but 
this  was  refused,  and  the  deed  acknowledged  without  any  hearing 
of  him  or  his  objections. 

There  are  parts  of  this  case  on  which  I  shall  give  an  opinion 
without  knowing  whether  that  opinion  accords  with  the  other 
judges  or  not ;  as  I  understand  they  do  not  propose  to  decide 
whether  the  Act  of  Assembly  is  or  is  not  constitutional.  The 
power  of  the  legislature  in  this  state — what  they  can  or  cannot 
legally  do,  is  not  settled.  Constitutional  objections  have  been 
raised  to  some  laws  which  did  not  call  for  a  serious  answer ;  and 
laws  have  been  acted  on  without  objection,  to  which  it  is  pretty 
clear  no  answer  could  have  been  given  if  objection  had  been  made. 
In  this  case  I  do  not  propose  to  write  an  essay  which  will  cover 
the  whole  ground.  It  is  safest  to  confine  an  opinion  to  the  cause 
trying. 

When  I  was  reading  under  the  late  Judge  Duncan,  we  had  no 
book  on  the  laws  of  this  state,  but  1  Dallas's  Reports.  I  was  very 
anxious,  among  other  things,  to  learn  something  of  our  practice. 
Thomas  Smith,  Esq.,  afterwards  a  Justice  of  the  Supreme  Court, 
was  President  Judge  in  Carlisle.  I  understood  that  while  jus- 
tices of  the  peace  presided  in  the  Common  Pleas,  there  had  been 
a  difficulty  as  to  opening  judgments  confessed  on  warrants  of 
attorney.  He  established  the  practice  that  on  an  affidavit  of  the 
defendant  stating  a  fact  or  facts,  which  if  true  amounted  to  a 
defence  to  the  whole  or  part  of  the  judgment,  and  concluding  that 
there  was  a  just  defence  to  the  whole  or  part,  a  rule  to  show 
cause  why  the  judgment  should  not  be  opened  must  be  granted; 
and  if  the  facts  were  proved  by  a  disinterested  witness,  the  judg- 
ment must  be  opened ;  and  no  contradicting  evidence  was  to  be 
received,  because  the  court  could  not  decide  on  disputed  facts — 
for  this  purpose  a  jury  was  absolutely  necessary.  After  I  was 
admitted  to  the  bar,  I  practised  under  Judge  Rush,  Judge  Riddle, 
and  Judge  Walker ;  and  presided  as  judge  nine  years,  and  never 
knew  of  any  other  doctrine  in  that  district.  I  had  heard  of  con- 
flicting affidavits  in  other  parts  of  the  state ;  but  heard  this  again 
contradicted,  and  that  the  judge  had  only  received  affidavits  to 
show  that  one  brought  as  a  competent  witness,  was  in  fact  inte- 
rested. 

I  consider  the  admission  of  contradictory  affidavits  in  the  Com- 
mon Pleas  in  this  case,  as  contrary  to  what  had  been  the  estab- 
lished practice  throughout  the  state,  but  as  contrary  to  the  prin- 
ciples of  our  law.  So  the  legislature  thought  when  they  say  the 
truth  of  the  facts  in  the  petition  can  only  be  tried  by  a  jury.  In 
my  view  of  the  matter,  it  is  not  material  whether  the  Act  in 
question  was  only  restoring  the  law,  or  made  a  new  provision. 


Sept.  1841.]  OF  PENNSYLVANIA.  285 

[Braddee  v.  Brownfield.] 

There  are  high  authorities  for  saying,  there  is  in  every  govern- 
ment somewhere  an  absolute  and  despotic  power.  Colder  v. 
Bull,  (3  Doll.  386) ;  Story  on  Const. ;  Livingston  v.  Moore,  (7 
Peters).  The  exceptions  to  this  are  only  such  as  are  expressly 
specified  in  the  written  constitution.  In  this  state,  all  those 
matters  mentioned  in  the  9th  article  of  the  constitution  "  are  ex- 
cepted  out  of  the  general  powers  of  government,  and  shall  for  ever 
remain  inviolate."  Subject  to  this,  and  only  to  this,  or  some  pro- 
vision of  the  constitution  of  the  United  States,  the  power  of  the 
legislature  in  this  state  seems  not  to  be  limited;  I  mean  their 
power  to  enact  laws.  "The  legislative  power  of  this  common- 
wealth shall  be  vested  in  a  General  Assembly,  which  shall  consist 
of  the  senate  and  house  of  representatives."  A  limited  veto  power 
is  given  to  the  governor  unless  two-thirds  of  each  house  agree. 

Theorists  have  said  there  ought  to  be  a  division  of  all 
powers  of  government  into  executive,  legislative,  and  judicial ; 
and  that  these  ought  to  be  kept  separate.  To  a  certain  extent 
this  may  be  true ;  but  it  never  has  been  perfectly  attained,  and  I 
doubt  its  utility  in  practice  if  attainable.  It  has  not  yet  occurred 
in  this  world  that  an  organization  of  the  judiciary  of  any  country 
has  been  devised,  which  did  not  from  various  causes  require  en- 
largement or  alteration.  But  however  this  may  be,  those  who 
framed  our  constitution  either  supposed  it  impossible,  or  to  them 
impracticable.  In  the  fifth  article  of  our  constitution,  which  in 
this  respect  was  not  altered  nor  attempted  to  be  altered  by  the 
late  convention,  the  names  of  our  courts  are  designated,  but  the 
extent  of  their  respective  powers  is  scarcely  attempted  to  be  de- 
fined. Several  sections  of  that  article  suppose  alterations  possi- 
ble ;  and  the  sixth  section,  after  reciting  some  powers  heretofore 
used  or  given,  says :  "  and  the  legislature  shall  vest  in  the  said 
courts  (the  Supreme  Court  and  Common  Pleas)  such  other  powers 
to  grant  relief  in  equity,  as  shall  be  found  necessary,  and  may  from 
time  to  time  enlarge  or  diminish  those  powers,  or  vest  them  in  such 
other  courts  as  they  shall  judge  proper,  for  the  due  administration 
of  justice."  Now  if,  instead  of  recurring  to  the  beau  ideal  of  a 
perfect  separation  of  the  legislative  power  from  the  judicial,  a 
recurrence  had  been  made  to  these  plain  expressions,  it  would 
have  been  seen  that  the  legislative  powers  extend  to  enlarging  or 
limiting,  and  of  course  to  regulating  the  powers  of  the  Supreme 
Court  and  Common  Pleas.  They  have  not  in  this  case  tried  or 
decided  the  cause,  but  only  given  power  to  try  it ;  or  only  directed 
that  it  shall  be  tried  by  the  court  in  the  ordinary  and  constitu- 
tional mode:  the  law  by  the  court  with  power  to  grant  a  new 
trial,  if  it  ought  to  be  granted,  and  the  decision  of  the  court  in 
matters  of  law  revisable  on  a  writ  of  error.  Granting  motions  to 
open  judgments  was  originally  a  power  only  exercised  by  chan- 
cery, but  has  long,  even  where  there  is  a  Court  of  Chancery,  been 
exercised  by  the  courts  of  common  law.  It  has  been  decided  in 
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7  Serg.  fy  Rawle  207,  that  a  writ  of  error  does  not  lie  to  a  decision 
of  the  Common  Pleas,  on  opening  or  refusing  to  open  a  judgment ; 
hence,  we  have  little  in  our  books  on  the  subject.  In  New  York, 
3  Johns.  142,  the  court  award  an  issue  where  there  are  contradictory 
statements,  and  stay  proceedings  until  the  issue  is  tried.  2  Johns. 
Cases  260;  9  Johns.  80,  253.  Courts  possess  an  equitable  juris- 
diction over  judgments  entered  on  warrants  of  attorney ;  and  in 
this  state,  courts  have  always  had  and  exercised  such  power.  It 
is  an  abuse  of  terms  to  say  it  is  interfering  with  a  right  a  person 
has  acquired.  You  may  as  well  say  it  is  interfering  with  a  right 
already  acquired,  to  permit  a  defence  to  a  bond,  or  to  permit  a 
defence  in  ejectment  against  a  title  good  on  its  face.  It  is  as  ne- 
cessary "  to  the  due  administration  of  justice,"  to  inquire  into  the 
fairness  of  a  claim  founded  on  a  bond  with  warrant  to  confess 
judgment  as  on  a  simple  bond:  and  a  judicial  system  which  did 
not  admit  of  this,  would  be  lamentably  defective.  Even  if  a 
judgment  is  obtained  on  a  writ  sued  out  and  served,  if  there  has 
been  fraud,  courts  open  it  and  sometimes  reverse  it. 

I  have  said,  opening  a  judgment  and  granting  a  new  trial  was 
originally  a  power  exercised  by  Courts  of  Chancery.  They  went 
much  further,  and  granted  injunctions  after  a  trial  and  judgment. 
Who  does  not  know  of  the  long  and  acrimonious  contest  as  to  the 
power  and  right  of  a  Court  of  Chancery  to  grant  relief  against 
the  penalty  of  a  bond  not  paid  till  a  day  after  it  was  due?  This 
was  settled  by  an  Act  of  Parliament,  made  expressly  to  change 
the  law  and  compel  the  courts  to  give  judgment,  not  for  the  pen- 
alty, but  the  debt  and  interest ;  or  rather,  as  it  was  obstinately 
construed,  to  give  judgment  for  the  penalty,  but  issue  execution 
for  the  debt  and  interest  only.  In  process  of  time,  the  law  courts 
granted  new  trials  and  opened  judgments,  and  from  comity  Chan- 
cery ceased  to  do  so ;  but  it  still  retains  the  power  to  do  so,  and 
in  proper  cases  exercises  the  power  where  courts  of  law  have 
refused.  See  Hart  v.  Simpson,  (14  Johns.),  and  the  cases  cited 
in  the  argument  and  decision  of  that  case. 

The  power  of  the  legislature  to  enact  that  a  new  trial  should 
be  granted  in  this  case,  is  within  the  express  words  and  spirit  of 
our  constitution ;  it  was  not  questionable,  and  ought  never  to  have 
been  questioned.  If  the  notion  that  the  court  is  to  decide  on  mat- 
ters of  fact,  is  at  all  general,  the  law  ought  to  have  been  general, 
that  the  facts  should  in  all  cases  be  submitted  to  a  jury.  We 
have  had  some  dispute  as  to  the  meaning  of  that  clause  in  our 
constitution  which  says  "  trial  by  jury  shall  be  as  heretofore." 
Without  writing  a  dissertation  on  it,  I  may  say,  it  means  that  dis- 
puted facts  shall  be  tried  by  a  jury.  This  court  have  uniformly 
reversed  a  judgment  where  the  court  has  attempted  to  decide  on 
facts,  or  take  the  decision  of  them  from  the  jury. 

I  need  not  say  to  any  lawyer  that  one  section  of  a  law  may  be 
plain  and  another  obscure,  or  one  entirely  unexceptionable  and 
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another  unconstitutional.  I  have  endeavoured  to  show  the  10th 
section  was  strictly  within  the  constitutional  power  of  the  legis- 
lature. It  would,  if  the  court  was  disposed  to  treat  another 
branch  of  the  government  with  respect,  have  followed,  of  course, 
that  proceedings  would  have  been  stayed  until  the  issue  was  tried ; 
but  the  legislature  provided  for  this,  and  directed  in  plain  terms 
that  all  orders  and  precepts  of  the  court  should  be  stayed  until  the 
question  of  payment  aforesaid  should  be  tried  by  a  jury.  In  any 
other  county,  with  any  other  court  and  counsel  and  sheriff,  this 
would  have  been  obeyed.  The  words  "  all  orders  and  precepts" 
included  every  process  of  every  kind.  The  Common  Pleas  of 
Fayette  disregarded  this,  because  they  held  the  whole  law  to  be 
unconstitutional ;  and  they  came  to  this  conclusion  by  mistaking 
the  power  of  the  legislature,  their  own  power  and  duty,  and  by 
mistaking  the  meaning  of  a  plain  law,  not  trying  and  deciding  the 
cause,  but  directing  that  it  should  be  tried  according  to  the  laws 
and  practice  of  the  constitution. 

But  this  llth  section  is  said  to  be  obscure  by  the  judge  who 
held  the  special  court.  I  could  wish  the  opinion  had  been  ex- 
pressed in  other  terms,  if  not  in  respectful  terms.  I  wish  he  had 
abstained  from  contemptuous  language.  It  does  no  good ;  it  does 
not  the  judge  who  uses  such  expressions ;  it  is  not  consistent  with 
the  respect  which  one  branch  of  our  government  owes,  and  ought 
always  to  show  towards  the  other  branches.  That  laws  have 
been  enacted,  the  meaning  of  which  learned  men  have  pronounced 
obscure,  is  not  new.  Bacon,  Plowden,  Coke,  and  all  their  succes- 
sors, have  laid  down  rules  for  the  construction  of  statutes ;  but 
no  rules  are  necessary  unless  there  is  some  obscurity. 

Comyn,  Viner,  Bacon,  and  every  abridgment  and  compiler  as 
late  as  Dwarris,  and  every  judge  as  late  as  Tenterden,  have  laid 
down  or  collected  such  rules.  Among  the  plainest  of  these  rules 
is,  that  the  evil  complained  of,  and  the  remedy  intended  shall  be 
considered ;  that  clauses  which  appear  contradictory  shall,  if  pos- 
sible, be  reconciled  or  applied  to  different  stages  of  the  trans- 
action. The  legislature  were  informed  that  the  court  had  repeat- 
edly and  finally  refused  to  open  this  judgment,  and  to  stay  execu- 
tion ;  that  an  execution  was  then  in  the  hands  of  the  sheriff — and 
after  directing  that  all  proceeding  should  be  stayed  as  above,  they 
say,  "  and  all  sales,  should  any  be  made  on  the  stayed  judgments, 
of  the  real  or  personal  estate  of  the  said  defendant,  shall  be  void 
until  the  facts  alleged  in  the  petition  of  said  defendant  shall  be 
tried  by  a  jury  as  aforesaid." 

Now,  it  cannot  be  supposed  that,  in  the  same  sentence,  the 
legislature  directed  twice  that  all  proceedings  should  be  stayed, 
and  yet  supposed  they  would  not  be  stayed,  and  also  provided 
that  a  sale,  which  should  be  made,  might  in  a  certain  event  be 
good.  The  sentence  is  awkwardly  constructed ;  but  to  me  its 
meaning  was  always  apparent.  Without  changing  one  word  or 
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letter,  I  read  it,  "  and  all  sales,  should  any  be  made  on  said  judg- 
ments of  the  real  or  personal  estate  of  defendant  until  (before)  the 
facts  alleged  in  the  petition  of  the  defendant  shall  be  tried  by  a 
jury  as  aforesaid,  shall  be  void."  This  was  making  an  absolute 
provision  for  all  sales  occurring  after  the  passing  of  the  Act ;  it 
met  the  evil  complained  of,  and  stopped  future  wrong.  But  it 
was  possible  sales  might  be  made  before  the  law  was  finally 
passed,  and  a  provision  is  made  for  this ;  for  so  I  understand  the 
following^clause — "and  should  the  jury  on  the  question  aforesaid, 
find  for  tKe  defendant,  then  such  sales  to  be  void  and  of  no  effect; 
but  if  the  said  jury  shall  find  otherwise,  then  the  said  sales  to 
remain  in  full  force  and  virtue."  Certainly  this  section,  taken 
together,  is  obscure.  We  are  to  judge  from  the  whole.  The 
direction  that  all  proceedings,  all  sales,  shall  be  stayed,  is  plain ; 
but  sales  might  be  made  before  the  Act  was  passed  ;  if  so,  these 
were,  if  otherwise  fair,  to  abide  the  event  of  the  trial  on  the  ques- 
tion of  payment  of  the  bond.  This  construction  will  give  effect 
to  the  law — any  other  will  make  the  parts  of  the  section  contra- 
dictory ;  and  then,  "where  a  particular  thing  is  distinctly  given 
or  limited  in  the  preceding  part  of  a  statute,  that  shall  not  be 
taken  away  or  altered  by  any  general  words  of  the  same  statute. 
5  Bing.  180 ;  and  this  more  particularly,  if  the  latter  clause  is 
obscure  or  indefinite.  1  Jones  26;  6  Rep.  19  b;  11  Rep.  68. 

There  is  another  part  of  this  case  to  which  I  decidedly  object. 
The  judge  says,  ".In  this  state,  the  reception  of  an  acknowledg- 
ment of  a  sheriff's  deed  is  a  judicial  act,  in  the  nature  of  a  judg- 
ment of  confirmation  of  the  acts  preceding  the  sale,  curing  all 
defects  in  process  or  its  execution,  which  the  court  has  power  to 
act  upon.  When  the  acknowledgment  is  once  taken,  every  thing 
which  has  been  done  is  considered  as  done  by  the  previous  order 
or  subsequent  sanction  of  the  court,  and  cannot  afterwards  be  dis- 
affirmed collaterally."  This  I  believe  to  be  contrary  to  the  uni- 
form practice  and  understanding  of  the  bar  and  the  court,  and  to 
the  express  decision  of  this  court  whenever  disputed ;  and  sup- 
ported only  by  one  case  in  1  Baldwin.  If  the  matter  depended 
on  practice  alone,  it  ought  to  be  conclusive.  "  It  is  from  decided 
cases,  where  the  point  has  been  raised  and  argued,  and  from  the 
long-continued  practice  of  the  court  without  objection  made,  that 
we  collect  the  rules  of  law,"  says  Lord  Ellenborough,  15  East 
226.  Lord  Eldon  says,  "  An  inveterate  practice  in  the  law  gene- 
rally stands  upon  principles  founded  on  justice  and  convenience." 
Buck.  279.  And  again,  "When  the  law  has  been  settled  by  long- 
continued  practice,  counsel  do  not  take  a  right  view  of  their  duty, 
if  they  seek  to  disturb  that  settled  course  of  practice.  The 
settled  course  forms  the  law  of  the  land,  and  the  judge  is  bound 
to  follow  that  law  so  settled."  2  Russell  19.  Lord  Coke,  in  more 
than  one  place,  cites  with  approbation,  contemporanea  expositio 
est  fortissima  in  lege. 
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In  Wilson  v.  M'Veagh,  (2  Yeates  86),  it  was  contended  that  a 
purchaser  at  sheriff's  sale  could  recover  on  production  of  the 
deed  duly  acknowledged;  but  decided  he  must  show  the  judgment 
and  fieri  facias,  inquisition  and  vend.  ex.  This  was  before  Shippen 
and  Yeates ;  the  first  was  a  lawyer  of  more  than  46  years'  stand- 
ing, and  the  other  of  36.  If  the  doctrine  laid  down  in  this  case 
was  true,  nothing  but  the  deed  would  have  been  necessary.  The 
same  decision  was  made  by  this  court.  Weyand  v.  Tipton,  (5  Serg. 
4*  Rawle  332) ;  Duncan  v.  Robeson,  (2  Yeates  454).  A  sheriff's 
sale  in  1771 ;  sheriff  went  out  of  office,  and,  on  petition,  his  suc- 
cessor executed  a  deed ;  but  it  was  not  acknowledged  until  1799, 
which  was  four  years  after  ejectment :  the  deed  objected  to,  but 
admitted.  The  deed  takes  effect  from  its  sealing  and  delivery, 
not  from  the  acknowledgment;  but  the  defendant  may  make 
every  objection  which  could  have  been  made  at  the  return  of 
the  writ. 

In  the  next  case,  Moorhead  v.  Pearce,  (2  Yeates  456),  the  sheriff's 
deed  had  never  been  acknowledged,  but  had  been  proved  by  a 
subscribing  witness,  and  recorded,  and  the  court  said  the  Act  of 
1705  was  only  directory;  the  plaintiff  recovered.  These  cases 
seem  to  prove  that  as  a  common  deed  could  only  be  recorded, 
and  copy  used  if  acknowledged  or  proved  before  the  proper 
officer,  yet  could  be  acknowledged  or  proved  at  a  trial  in  court. 
So  a  sheriff's  deed  could  only  be  acknowledged  by  him  in  court, 
but  might  be  authenticated  by  the  common  law  proof,  and  took 
effect  from  the  sealing  and  delivery;  and  the  court  had  no  idea 
that  any  efficacy  was  given  to  a  sheriff's  deed  by  acknowledg- 
ment, more  than  is  given  to  any  other  deed  by  acknowledgment 
before  a  judge  or  justice.  It  enabled  the  party  to  read  it  in 
court  without  objection  as  to  its  execution,  but  left  it  open  to 
every  other  objection.  The  proceeding  under  the  Act  of  1802, 
before  two  justices  to  recover  possession,  is  by  positive  enact- 
ment. 

It  is  true,  that  in  Murphy  v.  M' Chary,  (3  Yeates  405),  it  was 
said  a  sheriff's  deed,  which  had  not  been  acknowledged  in  court, 
could  not  be  read,  and  that  an  acknowledgment  in  court  before 
the  return-day  of  the  writ  of  venditioni  exponas  was  void — a  mat- 
ter not  settled  to  be  law :  but  it  is  also  said  that  you  could  not 
prove  misconduct  in  the  inquisition.  That  case  went  off  on  a  non- 
suit. There  was  no  opportunity  to  object  to  the  inquisition.  The 
inquisition  was  held  after  the  April  Term,  and  it  was  sold  on  the 
14th  of  May,  on  a  venditioni  exponas,  which  the  jury  would  have 
found,  issued  on  the  13th  of  May,  returnable  to  August  Term,  and 
deed  was  acknowledged  on  the  15th  of  May.  Cases  which  are  cov- 
ered with  fraud  so  palpable  that  the  plaintiff  abandons  them,  are 
not  often  much  considered.  On  a  second  trial,  the  plaintiff  aban- 
doned his  cause  before  the  defendant  had  given  any  evidence. 

In  Porter  v.  Neelan,  (4  Yeates  108),  the  plaintiff  claimed  under 
n.  —  37  z 
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a  sheriff's  deed.  No  objection  is  made  as  to  the  acknowledgment, 
but  the  court  decided  the  sale  void,  because  no  venditioni  exponas 
issued.  In  4  Yeates  212,  a  sale  by  sheriff  was  held  invalid,  be- 
cause no  venditioni  exponas  issued  until  the  day  of  sale,  and  the 
sheriff's  deed  was  acknowledged  at  an  adjourned  court  before  the 
return-day  of  the  venditioni  exponas. 

In  4  Yeates  341,  a  sheriff's  sale  and  deed  acknowledged  in  open 
court.  A  rule  was  afterwards  obtained  to  show  cause  why  this 
sale  should  not  be  set  aside.  On  argument,  the  sale  was  ratified 
and  confirmed.  Other  creditors  levied  on  and  sold  the  property 
again.  The  first  purchaser  brought  ejectment ;  the  second  pur- 
chaser offered  to  show  fraud  in  the  first  sale.  The  acknowledg- 
ment of  the  deed  by  sheriff,  and  confirmation  of  the  sale  by  the 
Common  Pleas,  were  alleged  to  be  conclusive.  The  court  admit- 
ted the  judgment  of  a  court  on  some  questions  was  conclusive, 
but  said  it  did  not  apply.  "  The  Common  Pleas  decided  that  the 
sheriff's  deed  should  be  acknowledged.  That  gave  it  no  greater 
validity  than  if  acknowledged  without  opposition.  In  which  case 
such  sales  have  been  frequently  impeached,  and  have  always  been 
held  to  rest  on  their  own  fairness  and  merits."  It  was  proved  a 
fraudulent  claim  by  an  adverse  party  was  used  to  get  the  land  at 
an  undervalue ;  and  a  verdict  against  the  first  purchaser  in  twenty 
minutes. 

I  shall  not  go  through  all  the  cases  in  which  purchasers  at  she- 
riff's sale  have  had  the  fairness  and  legality  of  the  sale  tried  in 
ejectment ;  but  notice  some  in  which  the  matter  has  been  discuss- 
ed and  decided  on.  In  4  Binn.  61,  we  find  Heller  v.  Jones.  George 
Miller  had  sold  a  tract  of  land  to  Heller  and  given  a  deed  with 
warranty.  A  man  called  Mounce  Jones  had  a  claim  to  it.  Jones 
had  confessed  a  judgment  to  N.  Jones,  who  issued  a  scire  facias 
to  continue  the  lien  and  show  cause  why  execution  should  not 
issue.  This  was  served  on  M.  Jones  and  Heller,  neither  of  whom 
appeared,  but  Miller  appeared  and  pleaded,  and  gave  notice  of 
special  matter,  viz.,  that  the  judgment  was  given  without  consid- 
eration and  fraudulent.  At  the  trial  neither  Miller  nor  Heller 
appeared,  nor  did  their  counsel  take  any  part,  and  there  was  ver- 
dict and  judgment  for  N.  Jones,  who  took  out  execution,  and  in 
due  form  sold  the  land  on  which  Heller  lived  and  purchased  it, 
and  brought  ejectment.  Miller  was  made  co-defendant  on  his  own 
application.  The  land  was  valuable,  and  able  counsel.  It  was 
never  alleged  by  court  or  counsel  that  the  sheriff's  deed,  duly  ac- 
knowledged, concluded  the  inquiry ;  but  Tilghman  and  Yeates 
decided  that  Miller  and  Heller  were  to  be  considered  as  one,  and 
the  appearance  and  pleas  to  the  scire  facias,  and  judgment  there- 
on, concluded  them  from  showing  anything  which  might  have  been, 
though  it  was  not,  shown  in  the  scire  facias  suit.  Brackenridge 
would  have  admitted  it  in  the  ejectment. 

In  JVace  v.  Hollenback,  (1  Serg.  fy  Rawle  540),  the  same  point 
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came  up,  and  it  is  decided  in  the  same  way ;  but  it  is  expressly 
said,  that  if  Nace  had  not  appeared  and  pleaded  to  the  scire  fa- 
cias on  the  mortgage  on  which  his  land  was  sold,  he  might  have 
proved  what  he  offered,  viz.,  fraud,  &c.,  in  the  plaintiff  pur- 
chaser. In  Field  v.  Earle,  (4  Serg.  6f  Rawle  82),  a  sheriff's  deed 
was  offered  for  acknowledgment,  and  objected  to  on  the  ground 
of  fraud  in  the  plaintiff  purchaser.  The  court  admitted  the  deed 
expressly  for  the  purpose  of  enabling  the  purchaser  to  bring  eject- 
ment, so  that  the  question  of  fraud  might  be  tried  by  a  jury,  who 
alone  could  decide  on  disputed  facts,  or  infer  fraud  from  facts. 

In  Riddle  v.  Murphy,  (7  Serg.  fy  Rawle  230),  it  was  decided 
that  in  ejectment  by  the  heirs  of  the  defendant,  whose  land  had 
been  sold  by  the  sheriff,  they  might  recover  on  proving  fraud  in 
the  judgment  or  in  the  sale.  In  Gilbert  v.  Hoffman,  (2  Watts  66), 
the  devisee  of  the  defendant,  whose  land  was  sold,  was  held 
entitled  to  recover  against  a  purchaser  at  sheriff's  sale,  who 
unfairly  made  representations  on  account  of  which  it  was  alleged 
he  got  the  land  cheaper.  In  M'Kennan  v.  Pry,  (6  Watts  137),  the 
same  point  was  decided  in  the  same  way.  In  Hoffman  v.  Stro- 
hecker,  (7  Watts  86),  in  ejectment  the  land  was  recovered  against 
a  sheriff's  deed  on  a  regular  sale,  but  on  a  satisfied  judgment, 
which  the  purchaser  knew  was  satisfied. 

In  this  case  there  was  fraud  in  the  party  plaintiff  and  purchaser 
alleged.  His  levy  was  as  follows:  "Levied  on  all  the  right,  title, 
interest  and  claim  of  the  defendant  in  and  to  a  certain  tract  of 
land  lying  in  Union  and  George  township,  on  which  there  is 
erected  two  log  dwelling-houses,  two  barns,  and  other  out-houses, 
and  apple-orchard,  containing  380  acres,  more  or  less,  about  250 
acres  cleared,  30  of  which  is  meadow,  adjoining  lands  of  Stephen 
Mackey,  John  Hagan,  and  Nathaniel  Ewing,  Esq.,  and  others ; 
subject  to  the  claim  which  the  plaintiff  has  in  and  to  the  same,  which 
plaintiff  alleges  is  200  acres."  Now,  in  a  former  trial,  this  claim 
to  200  acres  had  been  submitted  to  the  court  and  jury,  and  the 
claim  of  Brownfield  had  been  found  to  be  absolutely  nothing,  and 
at  this  trial  was  not  even  brought  to  the  notice  of  court  and  jury. 

In  several  of  the  cases  cited,  declarations  and  conduct  of  the 
purchaser,  whether  plaintiff  in  the  judgment  or  a  third  person, 
tending  to  check  the  bidding,  and  get  the  property  at  a  less  price, 
were  left  to  the  jury  as  evidence  of  fraud,  and  found  by  the  jury, 
with  the  approbation  of  the  court,  to  be  such  fraud  as  to  avoid 
the  sale. 

Could  any  representation  by  verbal  or  written  notice  be  so 
strong  as  the  words  of  this  levy  ?  Add  to  this  the  uncertainty  as 
to  the  title  from  this  Act  of  Assembly ;  and  there  is  no  case  which 
is  so  strongly  tinctured  with  fraud.  Yet  the  judge  says,  "whether 
the  Court  of  Common  Pleas  did  right  in  confirming  the  sale  under 
all  the  circumstances,  (considering  the  effect  of  the  wording  of 
the  levy  '•  subject  to  the  claim  of  Brownfield  to  200  acres"  of  the 
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land,  and  besides  the  shade  cast  on  the  title  offered  for  sale,  the 
uncertainty  created  by  this  Act  of  Assembly,)  is  not  a  question 
open  for  the  decision  of  this  court."  But  it  ought  to  have  been  left 
to  the  decision  of  a  jury.  He  had  before  said,  "  in  this  state  the 
reception  of  the  acknowledgment  of  a  sheriff's  deed,  is  a  judicial 
act  in  the  nature  of  a  confirmation  of  all  acts  preceding  the  sale, 
curing  all  defects  in  process  or  its  execution,  which  the  court  had 
power  to  act  upon.  Everything  which  has  been  done  is  consi- 
dered as  done  by  the  previous  order  or  subsequent  sanction  of  the 
court,  and  cannot  afterwards  be  disaffirmed  collaterally." 

Before  I  remark  on  this,  I  shall  cite  one  more  case,  Cash  v. 
Tozer,  (1  Watts.  4*  Serg.  519).  Avery  Gore  had  a  judgment  against 
A,  B  &  C.  A  and  B  gave  a  power  to  C  to  sell  their  land ;  Gore  levi- 
ed on  it.  C  gave  an  agreement  to  waive  inquisition,  (as  may  be 
done  by  a  defendant  whose  land  is  levied  on),  and  that  the  land 
might  be  sold  on  the  fieri  facias.  It  was  sold  in  April.  The  deed 
was  not  made  at  April  Term,  nor  August  Term,  nor  November 
Term.  It  was  said  this  delay  was  occasioned  because  the  power 
of  attorney  to  C  was  not  at  hand.  In  December,  the  property  (a 
steam-mill)  was  burned  down.  At  January  Term  the  power  of 
attorney  was  produced,  and  the  deed  offered  for  acknowledgment, 
and  this  was  opposed  by  Cash  and  Webb,  who  had  bid  it  off.  The 
court,  after  argument,  admitted  the  deed  to  acknowledgment,  and 
it  was  duly  acknowledged,  and  the  sheriff  Tozer  sued  for  the  pur- 
chase money.  At  the  trial,  the  judge,  on  the  authority  of  Judge 
Baldwin,  decided  that  the  acknowledgment  made  a  final  end  of 
the  matter.  This  court  unanimously  reversed  that  judgment,  and 
sent  the  cause  back  to  be  tried  on  all  the  facts ;  and  in  that  case 
it  was  held  the  court  erred  in  matter  of  law,  which  was  peculiarly 
within  their  jurisdiction. 

But  in  this  case  there  was  no  hearing  of  objections ;  the  court 
would  not  listen  to  Braddee's  counsel,  because  the  case  was  not 
before  them.  If  the  Act  was  void,  the  cause  was  before  them, 
and  had  never  been  removed.  The  cases  cited  show  that  this 
court  has  always,  where  facts  were  disputed,  left  them  to  a  jury 
— have  taken  the  acknowledgment  of  a  deed  objected  to,  in  order 
that  the  matter  might  be  tried  in  an  ejectment.  In  point  of  fact, 
the  receiving  an  acknowledgment  is  no  more  the  judicial  act  of 
the  court  than  taking  an  acknowledgment  of  a  private  deed  is  the 
judicial  act  of  a  judge  or  justice.  The  one  and  the  other  attest  the 
execution  so  that  the  deed  may  be  recorded  by  recorder  of  deeds 
or  prothonotary,  and  read  in  court,  without  other  proof  of  due 
execution ;  but  leave  the  one  and  the  other  open  to  every  other 
objection.  So  the  law  has  been  held,  and  must  and  will  be  held, 
until  our  whole  system  is  changed,  and  facts  taken  from  the  jury 
and  the  power  over  them  assumed  by  the  court ;  the  constitutional 
provision  to  the  contrary  notwithstanding.  There  does  exist  in 
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the  minds  of  some  lawyers  and  judges,  an  idea  that  juries  are  not 
to  be  trusted  :  but  they  must  and  will  be  trusted.  A  pretty  long 
and  general  acquaintance  with  the  administration  of  justice  has 
raised  no  unfavourable  opinion  of  them  in  my  mind.  They  are 
an  important  and  essential  part  of  the  court.  The  attempt  to 
lessen  their  share  in  the  administration  of  the  laws,  if  it  has  any 
effect,  will  be  to  lessen  the  power,  and  influence,  and  usefulness  of 
the  judges. 

There  is  another  point  in  Thompson  v.  Philips,  which  I  totally 
deny,  viz. ;  that  a  sheriff's  sale  will  pass  any  title  where  no  fieri 
facias,  or  where  a  fieri  facias  is  levied  after  the  return-day,  in- 
quisition and  condemnation,  without  a  previous  levy  on  a  writ 
which  has  been  levied.  I  thought  it  was  known  and  not  disputed, 
that  no  act,  whether  on  mesne  or  executive  process,  was  of  any 
validity  unless  done  before  the  return-day  of  the  process.  The 
inquisition  is  not  the  act  of  the  sheriff;  he  signs  it  to  show  that  it 
was  done  in  pursuance  of  his  writ,  and  that  the  jury  was  sum- 
moned and  sworn  by  him.  A  sale  after  the  return-day  of  the 
venditioni  eocponas  was  tolerated  on  the  fiction  of  the  whole  term 
being  one  day. 

In  point  of  fact,  the  acknowledgment  of  a  deed  by  the  sheriff  is 
taken  without  knowing  or  inquiring  whether  there  was  a  judg- 
ment, or  fieri  facias,  or  inquisition,  or  venditioni  exponas.  The 
certificate  on  the  docket,  or  on  the  deed,  does  not  state  or  purport 
any  more  than  that  the  officer  acknowledged  the  execution  of  the 
deed;  it  does  not  even  amount  to  a  delivery  of  it.  Robins  v 
Bellas. 

On  both  points  I  would  reverse  the  judgment,  and  order  a 
venire  de  novo. 

Judgment  affirmed. 


n.  — z* 
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Bolton  against  Hamilton. 

The  mere  exclusive  receipt  of  profits  by  one  tenant  in  common  for  a  period 
exceeding  twenty-one  years,  is  not  sufficient  evidence  upon  which  to  found  a 
legal  presumption  of  actual  ouster  of  his  co-tenant :  but  it  raises  a  natural  pre- 
sumption of  it,  which  will  operate  upon  the  minds  of  the  jury  so  far  as  it  hap- 
pens to  produce  actual  conviction  of  the  fact. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

This  was  an  action  of  ejectment  brought  in  the  Common  Pleas 
of  Washington  county  to  August  Term  1840,  to  recover  100  acres 
of  land,  situate  in  Carroll  township,  Washington  county.  The 
land  had  been  originally  entered  in  the  name  of  William  Ham- 
ilton, the  father  of  the  plaintiffs.  Daniel  Hamilton,  the  elder  son, 
who  acted  as  the  agent  of  the  father,  took  possession,  and  retained 
the  legal  estate  in  himself  until  after  the  death  of  his  father,  Wil- 
liam Hamilton,  who  died  intestate.  David  Hamilton,  the  second 
son,  administered. 

Daniel  Hamilton,  retaining  to  himself  his  purpart  of  the  real 
estate  of  William  Hamilton,  deceased,  conveyed  by  his  article  to 
David  Hamilton,  dated  1st  February  1787,  "  in  behalf  of  himself, 
(David)  and  in  trust  for  the  other  heirs  of  William  Hamilton,"  the 
land  in  dispute.  From  that  time  until  his  conveyance  to  David 
Hamilton,  the  defendant,  by  his  deed,  bearing  date  15th  of  April 
1839,  he  remained  in  possession,  and  took  the  profits. 

William  Hamilton  left  seven  children,  two  of  whom  are  the 
plaintiffs  in  this  action. 

David  Hamilton,  in  1787,  made  application  to  the  Orphans' 
Court  of  Washington  county  for  partition  or  valuation  of  the  real 
estate  of  his  father,  William  Hamilton ;  it  was  appraised,  and 
David  agreed  to  take  the  same  at  the  valuation,  but  entered  into 
no  recognizance  for  the  payment  of  distributive  shares. 

In  1794,  of  March  Term,  David  Hamilton  brought  his  action 
of  covenant  on  the  article  of  agreement  already  alluded  to,  bear- 
ing date  the  1st  day  of  February  1787.  The  declaration  in  cove- 
nant set  forth  the  article  in  full,  showing  that  Daniel  conveyed 
in  trust  for  the  heirs  of  William  Hamilton.  By  agreement,  when 
the  jury  was  empannelled  and  sworn,  a  juror  was  withdrawn, 
and  David  Hamilton,  by  consent,  took  judgment  for  costs. 

On  the  15th  of  April  1839,  David  Hamilton  conveyed  by  spe- 
cial covenants,  &c.,  the  land  the  subject  of  this  ejectment,  to  Jo- 
seph Hamilton,  the  defendant.  In  his  deed  he  recites  as  follows : 
"  It  being  part  of  the  same  tract  of  land  which  was  formerly  owned 
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by  William  Hamilton,  deceased,  and  which  was  appraised  by 
order  of  the  Orphans'  Court  of  said  county,  and  report  made 
thereon  to  our  said  court  on  the  first  day  of  May  1787,  whereupon 
Daniel  Hamilton,  heir  at  law,  resigned  his  right  of  redemption 
to  the  said  premises,  and  David  Hamilton,  the  grantor  aforesaid, 
second  son  of  the  said  William,  accepted  the  same  at  the  appraise- 
ment, as  will  more  fully  appear  on  reference  to  the  record  being 
had ;  and  the  said  David  Hamilton,  Esq.,  had  a  suit  against  the 
said  Daniel  Hamilton  to  No.  29,  March  Term  1794,  upon  sum- 
mons covenant,  &c.,  and  brought  to  trial,  whereupon  the  said 
Daniel  confessed  judgment  for  costs,  under  which  judgment  the 
said  David  Hamilton,  Esq.,  holds  his  title  to  the  said  tract  of 
land." 

On  the  trial  the  evidence  of  Sept.  T.  Hamilton,  of  Harrison 
county,  Kentucky,  was  offered  and  read  as  taken  in  pursuance 
of  a  commission  issued  out  of  the  Common  Pleas  of  Washington 
county,  the  material  parts  of  which  are  in  answer  to  interrogatory 
third. 

"  I  had  a  conversation  with  David  Hamilton,  about  the  10th  of 
August  1833,  between  David  Bolton's  and  David  Hamilton's,  while 
helping  them  to  load  rock,  and  David  Hamilton  stated  that  he 
lived  on  the  land,  and  intended  to  do  so  as  long  as  he  lived,  but 
said  the  title  was  not  in  him,  but  in  his  father,  William  Hamilton ; 
but  as  he  had  defended  it  in  a  long  lawsuit,  he  considered  him- 
self entitled  to  it  as  long  as  he  lived,  and  said  it  was  but  little 
difference  to  him  who  got  it  after  he  was  dead,  as  he  had  no  family; 
and  then  stated  that  Daniel  Hamilton  had  received  his  share  allot- 
ted to  him  before  he  left  Pennsylvania,  and  that  he  had  settled 
with  M'Donough  for  his  part  some  years  before ;  he  also  stated 
one  other  legatee  had  no  interest,  as  he  had  assigned  his  right  to 
him.  Whether  it  was  Hugh  Wily  or  Robert  Barr  I  cannot  now 
say,  but  it  was  one  or  the  other  of  them ;  he  also  stated  that  his 
mother  lived  with  him  several  years,  and  that  after  she  left  him 
he  had  to  pay  her  twenty  dollars  a  year  as  long  as  she  lived ;  he 
also  stated  that  John  Hamilton,  David  Bolton,  and  one  other  of 
the  heirs,  had  an  interest  in  the  land,  naming  the  other,  but  I  do 
not  now  recollect  who  that  other  was ;  it  was  either  Hugh  Wily 
or  Robert  Barr ;  he  also  stated  that  John  Hamilton  left  Pennyslva- 
nia  when  very  young,  and  had  never  called  for  anything." 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  these 
points: 

1 .  That  as  David  Hamilton  came  into  possession  of  the  land  in 
dispute,  under  an  express  trust  from  Daniel  Hamilton,  all  the  pro- 
ceedings of  the  Orphans'  Court  of  Washington  county,  as  offered 
in  evidence  by  the  defendant,  are  absolutely  void,  the  said  court 
having  no  jurisdiction  of  the  subject  matter. 

2.  That  if,  in  the  opinion  of  this  court,  the  Orphans'  Court  as 
aforesaid,  had  jurisdiction,  the  court  is  then  requested  to  charge 
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— That  David  Hamilton  acquired  no  interest  in  the  land,  the  sub- 
ject of  this  ejectment,  by  virtue  of  those  proceedings,  inasmuch 
as  those  proceedings  were  not  consummated  by  the  said  David 
entering  into  recognizances  for  the  payment  of  the  distributive 
shares  to  the  heirs  of  William  Hamilton,  deceased,  and  that  he  had 
abandoned  all  claim,  by  virtue  of  those  proceedings,  is  to  be  fur- 
ther inferred,  from  the  fact,  that  in  the  recital  of  his  deed  to  Jo- 
seph Hamilton,  the  defendant  in  the  present  ejectment,  he  expressly 
disclaims  holding  title  other  than  that  which  he  derives  by  virtue 
of  the  judgment  No.  29,  March  Term  1794,  of  the  Common  Pleas 
of  Washington  county. 

3.  That  the  judgment  above  referred  to  confers  no  title,  but  it 
being  recited  in  the  deed  of  David  Hamilton  to  Joseph  Hamilton, 
the  defendant,  it  operates  as  a  re-affirmance  of  the  trust  estate, 
and  the  right  of  the  heirs  of  William  Hamilton,  deceased,  to  the 
land  in  dispute,  as  late  as  the  year  1839 ;  and  that  Joseph  Hamil- 
ton, the  grantee  of  David  Hamilton,  is  bound  by  the  trust,  and  is 
fully  notified  of  its  recognition,  by  the  recital  in  the  deed  under 
which  he  claims. 

4.  That  inasmuch  as  David  Hamilton  came  into  possession  of 
the  premises  in  dispute,  by  virtue  of  an  express  trust,  in  behalf 
of  the  heirs  of  William  Hamilton,  deceased,  he  could  not  in  equity 
do  any  act  in  derogation  of  the  interests  of  his  cestui  que  trust. 

5.  That  in  all  cases  of  express  trusts,  no  lapse  of  time  is  a  bar 
to  recovery. 

6.  That  the  deed  conveying  to  David  Hamilton  the  land  in  dis- 
pute, by  Daniel  Hamilton,  is  an  express  trust  direct,  and  of  the 
kind  exclusively  belonging  to  chancery. 

7.  That  Joseph  Hamilton,  the  defendant  in  this  ejectment,  is 
affected  by  the  trust,  inasmuch  as  the  deed  under  which  he  claims 
from  David  Hamilton,  recites  the  trust  conveyance  from  Daniel 
to  David. 

8.  That  to  enable  time  to  be  a  bar  to  the  plaintiff's  recovery,  de- 
fendants must  show  a  peaceable  adverse  possession  for  twenty-one 
years ;  and  that  inasmuch  as  the  grantor  came  into  possession  as 
a  trustee,  under  an  express  trust,  it  would  require  some  decisive 
act  to  make  the  possession  adverse,  and  of  this  adverse  holding 
the  cestui  que  trust  must  have  notice,  of  which  fact  the  jury  are 
to  judge. 

9.  That  the  conveyance  to  the  defendant  by  David  Hamilton 
is  the  only  decisive  act  of  an  adverse  holding,  and  that  the  statute 
would  only  begin  to  run  from  the  time  of  that  conveyance. 

Charge  of  the  court : 

I  shall  not  trouble  and  confuse  the  jury  by  a  detailed  answer 
to  each  of  the  plaintiff's  points.  The  case  does  not  demand  it, 
and  if  the  plaintiff  thinks  that  it  will  be  of  any  benefit  to  his  case, 
the  jury  may  assume  that  David  Hamilton  derived  no  title  to  the 
land  in  dispute  from  the  proceedings  in  the  Orphans'  Court,  or 
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under  the  judgment  No.  29,  of  March  Term  1794.  To  simplify 
the  case,  we  instruct  you  to  allow  him  all  this.  The  defendant 
then  stands  upon  a  peaceable  and  exclusive  possession  for  upwards 
of  fifty  years,  or  at  least  upwards  of-  forty  years. 

The  land  belonged  originally,  no  doubt,  to  William  Hamilton, 
the  father  of  the  plaintiff,  and  of  David  Hamilton,  and  may  have 
been  taken  up  in  the  name  of  Daniel,  his  eldest  son.  This  may 
explain  both  the  proceedings  in  the  Orphans'  Court  and  the  con- 
veyance from  Daniel  to  David.  But,  suppose  these  things  not  to 
exist,  William  Hamilton  died  at  all  events  before  February  1787, 
fifty-four  years  ago.  David  took  possession  of  what  we  suppose 
and  take  for  granted  belonged  to  all  the  children  of  William  Ham- 
ilton. William  left  three  sons,  Daniel,  David,  and  John,  (one  of 
the  plaintiffs,)  and  five  daughters,  Mrs  Wylie,  Mrs  M'Donough, 
Mrs  Scott,  Mrs  Bolton,  (the  plaintiff,)  and  Mrs  Barr.  David  lived 
on  the  land  from  1787  to  his  death,  which  was  two  or  three  years 
ago,  and  the  defendant,  who  claims  under  him,  since  his  death, 
until  the*  present  time.  The  sisters  of  David  Hamilton  lived  with 
him  until  they  respectively  married.  Mrs  Barr  was  the  last  to 
marry,  and  she  was  married  and  left  forty  years  ago ;  since  then 
no  one  of  the  children  of  William  Hamilton  has  lived  on  the  land. 

Therefore  there  was  no  other  trust  than  such  as  exists  between 
tenants  in  common ;  and  whatever  may  be  the  case  of  express 
trusts,  this  is  not  a  trust  unaffected  by  the  lapse  of  time.  It  has 
been  decided  in  England  that  after  thirty-six  years,  the  jury  may 
presume  an  ouster  of  one  tenant  in  common  by  his  co-tenant,  and 
I  am  inclined  to  think  that  when  one  tenant  in  common  has  had 
the  exclusive  and  peaceable  enjoyment  of  the  land  for  twenty-one 
years,  the  jury  may,  and  probably  ought,  in  Pennsylvania,  to  pre- 
sume an  ouster.  At  all  events,  we  instruct  you,  in  this  case,  that 
after  the  lapse  of  forty  or  fifty  years,  you  not  only  may,  but  ought 
to  presume  an  ouster,  and  the  defendant's  title  has  become  indis- 
putable by  the  Statute  of  Limitations,  or  by  the  lapse  of  time  inde- 
pendent of  any  statute. 

The  recital  in  the  deed  of  David  Hamilton  to  the  defendant 
does  not  amount  to  a  recognition  of  a  subsisting  trust,  nor  is  the 
defendant  affected  by  any  trust  which  may,  fifty  years  ago,  have 
existed  between  David  Hamilton  and  his  co-tenants.  It  requires 
nothing  more  than  the  peaceable  and  exclusive  perception  of  the 
profits  by  one  tenant  in  common  for  the  length  of  time  which  exists 
in  this  case,  or,  as  I  said  before,  probably  for  twenty -one  years,  to 
be  sufficient  evidence  of  an  ouster  of  his  co-tenants.  Of  this  ex- 
clusive perception  they  of  course  had  notice,  and  from  the  com- 
mencement of  that  exclusive  perception,  and  not  from  the  deed 
of  David  to  defendant,  the  statute  would  begin  to  run.  At  the 
time  of  the  alleged  declarations  of  David,  as  proved  by  Septimus 
Hamilton,  David's  title  had  become  impregnable,  and  any  admis- 
sions as  to  its  origin  would  not  restore  the  title  of  his  co-tenants, 
ii.— 38 
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What  we  have  said,  answers,  we  think,  all  the  points  of  the 
plaintiff,  so  far  as  they  bear  upon  the  case.  This  is  all  that  is  in- 
cumbent for  us  to  do,  and  all  that  is  necessary  to  enable  you  to 
dispose  of  the  case. 

The  plaintiffs  excepted  to  the  charge. 

The  errors  assigned  embraced  all  the  points  answered  by  the 
court. 

Alden  and  Dunlop,  for  plaintiff  in  error,  contended,  that  an 
exclusive  perception  of  profits  by  one  tenant  in  common,  without 
any  other  attendant  circumstance,  for  twenty-one  years,  or  any 
greater  length  of  time,  would  not  bar  the  recovery  of  his  co- 
tenant;  and  cited  10  Watts  185;  16  Serg.  #  Rawle  36.  The 
acknowledgments  of  David,  as  testified  to  by  Septimus  Hamilton, 
were  sufficient  to  prevent  the  effect  of  lapse  of  time.  10  Watts 
261.  The  recital  in  the  deed  from  David  to  Joseph  Hamilton, 
amounts  to  a  recognition  of  the  subsisting  trust.  2  Caines'  Cos. 
326 ;  10  Johns.  374 ;  4  Binn.  231 ;  1  Doll.  67 ;  2  Serg.  <$-  Rawle 
350;  Amb.  311;  2  Mason  531;  1  Gallis.  41;  7  Crunch  506;  1 
Chit.  Chan.  Dig.  29 ;  1  Sim.  4*  Stew.  347. 

Possession,  to  give  title,  must  be  adversary.  9  Wheat.  241,288. 
The  entry  of  one  tenant  in  common,  is  the  entry  of  all ;  so  the 
entry  of  trustee,  is  for  the  benefit  of  cestui  que  trust ;  and  either 
as  trustee  under  an  express  trust,  or  as  tenant  in  common,  there 
must  be  some  decisive  act,  showing  an  intention  to  disseise,  before 
an  ouster  can  be  presumed.  The  mere  perception  of  profits  is 
not  sufficient,  as  decided  in  the  case  of  Hart  v.  Gregg,  (10  Watts 
185),  nor  claiming  title,  because  claim  does  not  alter  possession. 
But  there  must  be  some  decisive  act,  tantamount  of  itself  to  a 
disseisin.  The  conveyance  of  David  to  Joseph  is  the  only  act 
which  appears  on  the  record  that  of  itself  amounts  to  a  disseisin. 
The  statute  could  only  begin  to  run  from  the  execution  of  that 
conveyance. 

M'Kennan,  for  defendant  in  error.  It  is  indisputably  true,  that 
the  defendant,  and  those  under  whom  he  claims,  have  been  in  the 
exclusive  possession  of  the  land  in  dispute  for  fifty-four  years, 
claiming  title  under  a  decree  of  the  Orphans'  Court.  The  ques- 
tion, therefore,  does  not  arise,  whether  a  receipt  of  profits  alone 
by  one  tenant  in  common  for  any  length  of  time,  would  amount 
to  an  ouster  in  law.  The  recital  in  the  deed  is  unintelligible, 
as  is  plainly  seen,  and  can  have  no  influence  upon  the  cause. 
9  Watts  379 ;  4  Serg.  fy  Rawle  570 ;  16  Serg.  <$>  Rawle  384;  5  Watts 
149;  2  Rawle  305;  10  Serg.  $  Rawle  187;  10  Watts  158.  The 
loose  declarations  of  David  Hamilton  as  to  his  possession,  cannot 
affect  his  title.  The  law  requires  greater  solemnity  than  parol 
evidence  of  conversations,  to  deprive  a  man  of  his  land.  4  Whart. 
289. 
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The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is,  perhaps,  not  to  be  maintained  that  a  jury 
is  bound  to  raise  a  legal  presumption  of  ouster  from  an  exclusive 
actual  possession  by  a  tenant  in  common  for  twenty-one  years, 
though  it  is  indicated  as  the  opinion  of  the  court  in  Mehaffy  v. 
Dobbs,  (9  Watts  363).  The  matter  was  perhaps  not  very  clearly 
stated  by  the  judge  in  that  case ;  but  the  design  was,  to  put  the 
decision  of  the  point  on  the  basis  of  Frederick  v.  Gray,  (10  Serg.  4* 
Rawle  182),  in  which  it  was  held  that  the  possession  of  a  tenant 
in  common  is  to  be  deemed  adverse  from  the  time  he  exclusively 
claimed  the  whole ;  and  so  the  law  was  laid  down  in  Phillips  v. 
Gregg,  (10  Watts  158),  with  this  qualification,  that  his  claim 
appear  to  have  been  indicated  by  some  unequivocal  act,  which 
is  perhaps  the  true  criterion.  In  Frederick  v.  Gray,  it  was  held 
sufficient  that  a  claim  of  exclusive  ownership  was  manifested  by 
the  occupant's  acts  ;  yet  such  acts  ought  so  necessarily  and  noto- 
riously to  import  a  claim  of  exclusive  right,  as  to  apprize  the  co- 
tenant  of  the  nature  and  existence  of  it.  Thus,  in  Law  v.  Patter- 
son, (1  Watts  4*  Serg.  186),  the  land  was  purchased  and  paid  for 
by  the  co-tenant  in  possession ;  and  he  had  not  only  taken  all  the 
profits  of  it  to  himself,  but  had  let  it,  and  exercised  all  the  usual 
acts  of  exclusive  dominion  over  it,  under  the  immediate  eye  9f  his 
co-tenant,  who  lived  in  the  neighbourhood,  and  whose  claim  to 
ownership  in  common  rested  only  upon  the  fact  that  his  name  was 
found  as  a  grantee  in  the  deed.  And  perhaps  the  decision  of  the 
court  in  Hart  v.  Gregg,  (10  Watts  190),  went  no  further,  though  it 
contains  a  dictum  that  a  claim  of  exclusive  right,  attended  by  a 
receipt  of  all  the  profits,  is  insufficient  to  let  in  a  presumption  of 
ouster — a  position  not  easily  maintainable  against  the  preceding 
decisions,  or  that  in  Doe  v.  Prosser,  (Cowp.  217).  It  seems  to  be 
admitted  by  the  opinion  of  the  court,  in  Hart  v.  Gregg,  that 
claiming  the  whole,  and  denying  possession  to  the  co-tenant,  as 
the  law  was  held  in  Doe  v.  Bird,  (11  East  219),  would  have  that 
effect ;  but  it  is  hard  to  perceive  a  substantive  difference  between 
such  a  denial  and  a  claim  of  exclusive  right.  The  one  is  perhaps 
implied  by  the  other,  and  the  difficulty  has  regard  to  the  notoriety 
of  the  act  by  which  the  assertion  of  right  is  to  be  proclaimed. 
Still,  the  judge  below  went  too  far  in  directing  that  a  receipt  of 
profits  merely,  may  be  sufficient  to  found  a  legal  presumption  of 
actual  ouster.  Such  a  receipt,  for  a  great  length  of  time,  may 
indeed  raise,  not  a  legal,  but  a  natural  presumption  of  it,  passing 
with  the  jury  for  what  it  is  worth,  and  operating  no  further  than 
it  happens  to  produce  actual  conviction  of  the  fact,  as  it  was 
allowed  to  do  in  Nickle  v.  M'Farlane,  (3  Watts  167),  where  it  was 
ruled  that  the  jury  were  not  bound  to  presume  an  ouster  from  an 
exclusive  possession  of  sixty  years,  even  though  the  parties  had 
not  stood  in  the  relation  of  tenants  in  common.  When  the  cause 
goes  to  another  trial,  therefore,  it  will  be  for  the  jury  to  say  whe- 
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ther  they  ought  to  believe,  from  lapse  of  time  merely,  that  the 
plaintiffs  or  their  ancestor  had  parted  with,  or  lost  their  title. 
The  judgment  is  therefore  reversed,  and  a  venire  de  novo  awarded. 

HUSTON,  J.  dissenting. — In  most  of  the  cases  in  which  there  has 
been  a  difference  of  opinion  in  this  court,  that  difference  has  arisen 
from  the  different  view  of  the  facts  taken  by  different  Judges.  I 
shall  in  this  case  state  the  facts  which  appear  on  this  record,  in  the 
order  of  time  in  which  they  occurred.  It  was  agreed,  as  well  as 
proved,  that  the  land  in  question  was  the  property  of  William 
Hamilton,  though  he  had  taken  a  warrant  in  the  name  of  Daniel, 
his  oldest  son;  that  William  lived  and  died,  some  time  before  1787, 
in  possession ;  he  died  intestate,  leaving  three  sons  and  five  daugh- 
ters, viz:  Daniel,  David,  and  John  (one  of  the  plaintiffs),  Mrs  Wylie, 
Mrs  M'Donough,  Mrs  Scott,  Mrs  Bolton  (one  of  the  plaintiffs), 
and  Mrs  Barr.  At  the  time  of  his  death,  the  oldest  son  had  two 
shares.  It  would  seem  there  was  also  a  Virginia  entry,  and  that 
somehow  Daniel  had  a  right  to  this.  Daniel  and  David,  by  an 
article  of  agreement,  which  is  found  recited  in  a  declaration  filed 
in  a  suit  by  David  against  Daniel  in  1794,  agreed  as  follows: — 

"Whereas,  by  certain  articles  of  agreement,  made  at  Washing- 
ton, in  the  county  aforesaid,  on  the  first  day  of  February,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty-seven, 
between  the  said  Daniel  of  the  one  part,  and  the  said  David  of  the 
other  part,  the  said  David  and  the  said  Daniel  did  covenant  and 
agree  with  each  other  in  manner  and  form  following,  to  wit : — 
The  said  Daniel  and  Mary  his  wife,  on  their  part  having  included 
a  certain  183^  acres  of  land,  the  property  of  the  heirs  of  William 
Hamilton,  deceased,  situated  on  the  north-eastern  side  of  the  road 
leading  from  Devor's  Ferry  to  Washington  town,  and  a  line  run 
by  Benjamin  White  in  our  actual  survey,  together  with  114  of 
our  own,  lying  on  the  south-eastern  side  of  said  road  and  line,  the 
same  being  surveyed  on  a  Virginia  entry  obtained  from  and  in 
the  name  of  Henry  Sawings,  do  hereby  oblige  ourselves  to  take  a 
Patent  from  the  Land  Office  of  Pennsylvania  for  the  same — and 
make  seals,  and  deliver  unto  the  said  David  Hamilton,  in  behalf 
of  himself  and  the  other  heirs,  and  do  hereby  quit  all  claim  to  any 
part  or  parcel  thereof  (of  the  said  William  Hamilton),  a  lawful 
deed  of  conveyance  of  the  said  183^  acres,  with  its  proper  descrip- 
tion and  appurtenances,  as  soon  as  may  be  convenient  for  a  clerk 
to  draw  the  writing  after  the  said  patent  is  obtained;  and  the  said 
David,  on  his  part,  doth  hereby  obligate  himself  to  clear  the  said 
Daniel  of  all  accounts  from  or  belonging  to  the  estate,  to  pay  or 
cause  to  be  paid  unto  the  said  Daniel  his  true  proportion,  to  be 
paid  as  soon  as  said  Daniel  pays  his,  according  to  the  number  of 
acres  in  the  draft,  and  all  fees,  purchase  money,  and  expenses, 
which  have  or  may  accrue  till  patent  is  obtained  and  conveyance 
made." 


Sept.  1841.]  OF  PENNSYLVANIA.  301 

[Bolton  v.  Hamilton.] 

We  next  find,  on  the  1st  of  May  1787,  what  is  called  a  record 
of  the  Orphans'  Court,  as  follows: — At  an  Orphans'  Court  held  at 
Washington,  in  the  county  of  Washington,  on  the  first  day  of  May, 
A.  D.  1787,  before  Daniel  Leet,  John  Worth,  and  Thomas  Scott, 
Esquires,  Justices  of  the  same  court,  &c.  The  court  do  appoint 
Hugh  Scott,  Patrick  M'Cullough,  and  James  Innis,  to  appraise 
the  land,  late  the  estate  of  William  Hamilton,  deceased,  to  such 
of  the  family  as  may  appear  to  be  entitled  to  it.  The  said 
appraisers  report  that  the  premises  above-mentioned  is  worth 
£206  Pennsylvania — and  Daniel  Hamilton,  heir  at  law,  resigned 
his  right  of  redemption  to  the  said  premises,  and  David  Hamilton, 
the  second  son,  accepts  the  same  at  the  appraisement.  And  now, 
to  wit :  second  of  May  1787,  before  John  Hoge,  John  Worth,  and 
Thomas  Scott,  Esqs.,  and  Justices  of  the  Orphans'  Court,  on 
account  in  favour  of  the  said  David  for  sundry  improvements 
made  on  the  said  premises,  and  other  expenses,  amounting  to 
£38  3s.  8d.,  allowed  him  out  of  the  £206  by  the  court  and  certifi- 
cate, &c.,  pr. 

We  have  next  the  full  record  of  an  action  of  covenant,  to 
March  1794,  David  Hamilton  v.  Daniel  Hamilton;  breach  in  narr. 
is  not  making  a  deed.  We  see  by  the  recital  in  the  deed  from 
David  to  Joseph,  that  Daniel  made  a  deed  29th  of  September  1796, 
and  the  record  shows  a  judgment  for  costs  early  in  October  1796, 
in  the  action  of  covenant.  Neither  the  original  articles  above 
dated  1st  of  February  1787,  nor  this  deed  of  1796,  were  produced ; 
we  don't  know  if  searched  for ;  we  have  only  the  recitals  of  them 
as  above  stated. 

The  judge  states — I  suppose,  from  testimony  not  on  our  paper 
book,  that  David  lived  on  the  land  from  1787  until  his  sale  in 
1839,  and  the  defendant,  who  purchased  from  him,  ever  since; 
that  the  sisters  of  David  Hamilton  lived  with  him  until  they 
respectively  married ;  Mrs  Barr  was  the  last,  and  she  left  forty 
years  ago,  and  since  then  no  child  of  William  Hamilton's,  except 
David,  has  occupied  or  lived  on  the  land. 

This  ejectment  was  brought  to  September  Term  1840,  and 
tried  at  February  Term  1841 — a  commission  issued  to  Kentucky 
to  take  depositions,  and  the  testimony  of  Septimus  Hamilton  was 
taken,  of  which  the  only  part  alleged  to  be  material  and  put  on 
our  paper  book,  is  as  follows  : — 

"  I  had  a  conversation  between  David  Bolton's  house  and  David 
Hamilton's,  about  the  10th  of  August  1833,  while  helping  them  to 
load  rock.  David  Hamilton  stated  that  he  had  lived  on  the  land, 
and  intended  to  do  so  as  long  as  he  lived,  but  said  the  title  was  not 
in  him  but  his  father,  William  Hamilton ;  but  as  he  had  defended 
it  in  a  long  lawsuit,  he  considered  himself  entitled  to  it  as  long  as 
he  lived,  and  said  it  was  but  little  difference  to  him  who  got  it 
after  he  was  dead,  as  he  had  no  family;  and  then  stated  that 
Daniel  Hamilton  had  received  his  share  allotted  to  him  before  he 
n.— 2  A 
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left  Pennsylvania.  That  he  had  settled  with  M'Donough  for  his 
part  some  years  before ;  he  also  stated  one  other  legatee  had  no 
interest,  as  he  had  assigned  his  right  to  him.  Whether  it  was 
Hugh  Wylie  or  Robert  Barr,  I  can't  now  say,  but  it  was  one  or 
the  other  of  them ;  he  also  stated  that  his  mother  lived  with  him 
several  years,  and  that  after  she  left  him,  he  had  to  pay  her  $20 
a  year  as  long  as  she  lived ;  he  also  stated  that  John  Hamilton, 
David  Bolton,  and  one  other  of  the  heirs,  had  an  interest  in  the 
land,  naming  the  other,  but  I  can't  recollect  who  the  other  was — 
it  was  either  Hugh  Wylie  or  Robert  Barr.  He  also  stated  that 
John  Hamilton  left  Pennsylvania  when  very  young,  and  had  never 
called  for  anything." 

There  is  no  one  thing  which  would  produce  more  extensive 
injustice  than  deciding  cases  which  originated  before  1790,  when 
a  legal  character  first  came  on  the  bench  of  the  Common  Pleas, 
by  the  forms  and  practice  since  introduced — I  mean  deciding 
them  on  what  now  appears  in  the  office  of  the  clerk  of  the  court, 
or  on  any  record.  Before  that  time,  the  justices  of  the  peace  were 
the  presiding  judges,  and  another  justice,  prothonotary  or  clerk 
of  the  Orphans'  Court — all  equally  ignorant  of  forms,  and  equally 
ignorant  of  the  necessity  of  every  thing  appearing  on  the  record. 
As  I  was  admitted  to  the  bar  in  1794,  I  can't  speak  of  the  prac- 
tice before  that  time  from  my  own  knowledge,  except  so  far  as  I 
have  examined  the  records  of  transactions  in  previous  times.  I 
was  concerned  in  Selin  v.  Snyder,  and  can  say,  that  in  Northum- 
berland county,  until  after  1787,  nothing  remained  to  show  what 
was  done  in  the  Orphans'  Court,  but  detached  papers  or  short 
entries  on  the  minutes  of  the  clerk  of  the  court — there  was  nothing 
like  a  regular  Orphans'  Court  docket,  and  no  one  proceeding  in 
which  could  be  found  evidence  of  what  is  now  required  in  some 
counties.  I  say  some  counties,  for  in  many  I  know  the  records 
of  that  court  are  lamentably  defective  up  to  this  time. 

In  Walton  v.  Willis,  (1  Doll.  351),  which  first  came  before  the 
court  in  1778,  M'Kean,  Chief  Justice,  first  suggested  the  propriety 
of  a  child,  who  took  an  estate  at  the  appraised  value,  entering 
into  recognizance  to  pay  to  the  other  heirs  their  proportions  of 
the  valuation.  It  would  then  be  absurd  to  object  to  the  want  of  re- 
cognizances in  this  case :  such  a  thing  had  then  never  been  thought 
of.  If  bonds  were  given  in  any  case,  for  any  debt,  54  years  ago, 
and  then  paid,  the  man  who  would  expect  these  bonds  to  be  in 
existence,  so  that  they  could  be  produced  now,  cancelled,  knows 
little  of  the  usage  among  farmers  and  mechanics  in  former  times, 
or  even  at  this  time.  In  nine  cases  out  of  ten,  a  bond  or  note,  as 
soon  as  it  is  paid  and  lifted,  is  burned ;  and  in  all  cases,  after  20, 
or  30,  or  40  years,  is  destroyed  as  totally  useless. 

The  Act  of  1764  (3  Smith's  Laws  159)  says,  when  lands  cannot 
be  divided,  the  Orphans'  Court  shall  order  the  whole  to  the 
eldest  son,  or  if  he  will  not  accept,  to  the  others  successively, 
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he  or  they  paying  to  the  other  children  their  proportional  parts 
of  the  valuation ;  or  giving  security  for  the  purpart  thereof  in 
some  reasonable  time,  as  the  Orphans'  Court  shall  direct;  and  the 
person  or  persons  to  whom  payment  or  satisfaction  shall  be  so 
made  for  their  respective  parts,  shall  be  for  ever  barred  of  all 
right,  title,  or  demand,  to  or  out  of  the  intestate's  lands  and  tene- 
ments aforesaid.  The  judge  threw  out  of  view  the  proceedings 
in  the  Orphans'  Court.  I  think  them  material  and  conclusive : 
and  it  has  been  more  than  once  said  by  this  court,  if  they  see  a 
plaintiff  cannot  recover,  they  will  not  send  a  case  to  be  tried  again. 

The  objections  which  were  made  to  what  appears  to  have  been 
done  in  the  Orphans'  Court,  were  all  taken  in  Walton  v.  Willis, 
(1  Ball.  351).  In  that  case,  it  was  argued  that  Willis  never  paid 
the  heirs  or  gave  bond ;  but  the  case  was  heard  in  the  Supreme 
Court  in  five  years  from  the  intestate's  death,  and  during  that 
time  had  been  in  contest.  There  had  been  no  sale  to  a  third  per- 
son— no  lapse  of  57  years  from  decree  of  Orphans'  Court. 

If  bonds  had  been  given  by  David,  they  would  be  presumed  to 
have  been  paid,  though  they  were  produced  by  the  heirs.  If 
recognizances,  and  still  open,  they  would  have  been  presumed  to 
have  been  satisfied.  The  heirs  in  those  days  took  bonds  or  notes. 
The  court  never  saw  or  heard  of  them,  or  adjudged  them  suffi- 
cient. I  venture  to  say  nothing  of  the  kind  will  be  found  in  that 
county  before  1788.  If  the  heirs,  or  their  guardians,  were  satis- 
fied, it  was  all  that  was  done.  The  decree  of  the  Orphans'  Court 
vested  the  estate  in  David;  and  at  this  length  of  time  it  would  be, 
and  must  be  taken  that  the  other  heirs  were  paid  or  satisfied. 

Let  us  examine  this  case :  The  valuation  was  £206 ;  from 
which  was  to  be  deducted  £38,  leaving  £168.  Daniel  had  then 
two  shares,  which  made  nine  parts — each  £18  15s. ;  but  if  the 
widow's  third  was  deducted,  the  share  due  each  was  £12  10s. 
The  sisters  all  lived  with  David  until  married.  The  clothing  for 
a  few  years — a  horse,  or  a  bed  and  bedding — a  cow,  a  few  sheep, 
a  little  furniture — any  or  a  part  of  these  would  pay  off  a  sister. 
Who  ever  heard  of  five  men,  to  whose  wives  money  was  due,  wait- 
ing all  of  them  more  than  40  years  and  never  asking  for  it  ? 

I  know  there  was  a  time  when  proceedings  in  the  Orphans' 
Court  were  examined  into  in  ejectments;  but  that  time  seemed 
before  this  case  to  have  passed  over.  Messinger  v.  Kintner,  (4 
Binn.  97),  is  the  last  case  in  which  they  were  reversed  in  that 
way;  and  every  time  that  case  has  been  mentioned  since,  an  apology 
for  it  has  been  attempted.  Ever  since  the  Act  of  1713,  the 
Orphans'  Court  has  been  a  court  of  record,  and  one  having  ex- 
clusive jurisdiction  in  cases  like  this ;  and  if  any  point  is  settled, 
it  is,  that  what  is  done  by  a  court  of  competent  jurisdiction  within 
its  powers,  is  conclusive  on  every  other  court,  except  on  appeal 
or  writ  of  error  (see  11  Serg.  fy  Rawle  429,  and  the  following 
pages  of  that  case).  For  a  statement  of  the  practice  of 
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Orphans'  Courts,  and  the  consequence  of  deciding  that  everything 
must  now  be  found  as  it  ought  to  have  been,  see  1 1  Serg.  fy  Rawle 
431,  and  7  Serg.  4"  Rawle  166.  A  sale,  of  which  no  return  could 
be  found,  was  held  good,  (1  Yeates  118),  when  M'Kean,  and  Ship- 
pen,  and  Yeates,  were  on  the  bench ;  the  youngest  of  whom  had 
then  had  more  than  30  years'  experience,  and  all  of  whom  were 
most  profound  lawyers. 

The  case  referred  to  in  1 1  Serg.  fy  Rawle  was  a  sale  by  order 
of  the  Orphans'  Court ;  but  the  principles  apply  to  a  taking  at 
the  appraisement,  and  several  of  the  cases  there  cited  were  of  this 
kind.  I  contend,  then,  that  after  this  lapse  of  time  we  must  take 
it  that  the  money  was  at  once  paid  to  the  other  heirs,  or  securities 
given,  which  have  been  since  taken  up  and  long  ago  destroyed  as 
useless  papers. 

A  great  part  of  the  argument  in  the  Common  Pleas  and  here, 
related  to  some  imaginary  trust,  and  the  supposed  law  relating 
to  it.  It  would  be  useless  to  inquire  how  the  practice  arose  of  a 
man  who  applied  for  a  warrant  and  paid  for  it,  yet  took  the  war- 
rant in  the  name  of  some  third  person.  We  find  dicta  as  to  the 
nature  of  the  right  of  such  warrantee.  In  Addison's  Reports  we 
find  him  saying  that  if  such  warrantee  conveyed  to  a  third  per- 
son who  had  no  notice  as  to  who  paid  the  mom  y,  such  third  per- 
son would  hold  against  the  real  owner.  This  was  only  a  dictum, 
but  I  suppose  it  gave  rise  to  this  suit.  I  shall  not  stop  to  inquire 
whether  in  any  possible  case  this  dictum  is  law ;  nor  shall  I  in  this 
case  enter  at  large  into  the  nature  of  such  warrantee's  title.  Chief 
Justice  M'Kean  has  said  that  such  warrantee  has  not  a  scintilla 
of  interest — not  even  enough  to  save  an  escheat,  if  the  real  owner 
died  without  heirs.  It  is  safest  to  confine  an  opinion  to  the  case 
before  us.  William  Hamilton,  the  father,  took  out  the  warrant, 
had  it  surveyed,  entered  on  the  land,  and  lived  and  died  in  pos- 
session, and  left  his  family  in  possession.  The  statute  and  the  law 
and  common  sense  then  vested  the  whole  interest  in  his  heirs. 
Daniel  admitted  this,  in  his  declaration  in  the  articles  of  1st  of 
February  1787;  nothing  more  was  necessary  to  vest  the  formal 
as  well  as  real  title  in  his  father's  heirs.  The  opinion  of  Judge 
Addison,  and  the  fact  that  at  the  land  office  at  that  time  they 
would  not  grant  a  patent  without  a  deed-poll  from  some  person 
of  same  name  as  the  warrantee,  occasioned  the  heirs  of  William 
Hamilton  to  stipulate  for  a  deed  from  Daniel.  The  fact  of  Daniel 
stipulating  that  he  should  receive  his  share  of  the  valuation  money, 
shows  that  all  parties  understood  the  sense  and  justice  of  the  mat- 
ter, though  they  were  perplexed  by  some  supposed  point  of  law. 
Now,  whether  Daniel's  articles  were  considered  sufficient,  or  whe- 
ther he  had  executed  a  deed  before  the  valuation,  or  whether  that 
deed  was  made  to  all  the  heirs  by  name,  or  to  David  in  trust  for 
them,  made  no  difference.  The  effect  was  that  the  formal  title 
and  beneficiary  interest  wrere  united,  and  the  rights  of  the  family 
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in  law  and  equity  became  precisely  as  they  would  have  stood  if 
the  warrant  had  been  in  their  father's  name.  The  appraisement 
and  decree  of  the  Orphans'  Court  vested  all  the  interest  of  all  the 
heirs  in  David.  But  Daniel  did  not  make  his  deed  until  after  the 
land  had  been  allotted  to  David,  and  it  was  made  to  him  (as  re- 
cited) in  behalf  of  all  the  heirs  of  William  Hamilton.  At  that 
time  the  interest  of  all  the  heirs  was  in  David.  The  effect  of  this 
deed,  then,  was  to  vest  the  formal  title  in  David  for  his  own  use. 
That  these  declarations  of  trust  shall  be  construed  according  to 
the  intent  of  the  parties,  and  to  effect  the  right  and  justice  of  the 
case,  has  been  settled  ever  since  Plowden  v.  Cartwright,  (1  Burr. 
282),  and  is  found  in  every  book.  In  Diermond  v.  Robinson,  (2 
Yeates  324),  it  was  decided  that  a  purchaser  from  one  of  the  heirs 
stood  precisely  in  the  situation  of  that  heir,  and  had  all  his  rights 
and  was  subject  to  all  that  he  was  subject  to.  If  the  other  chil- 
dren had  conveyed  to  David  while  the  formal  title  was  in  Daniel, 
and  afterwards  Daniel  had  conveyed  to  them,  or  to  some  person  in 
trust  for  them,  this  title  would  have  enured  to  the  use  of  David ; 
and  the  heirs  could  never  have  availed  themselves  of  such  convey- 
ance against  David. 

But  another  point  was  made  below,  assigned  for  error,  and 
insisted  on  here.  The  deed  from  David  Hamilton  recites  that  the 
land  was  owned  by  his  father,  William  Hamilton,  was  appraised, 
and  being  refused  by  his  elder  brother,  was  awarded  to  him — 
(this  is  proved  in  the  cause).  It  then  recites  that  Daniel,  in  whose 
name  the  warrant  was  taken,  conveyed  to  David  on  the  29th  of 
September  1796.  It  then  goes  on  to  refer  to  the  action  of  cove- 
nant before  referred  to  for  not  conveying,  and  that  in  it  Daniel 
Hamilton  confessed  judgment  for  costs,  under  which  judgment  the 
said  David  Hamilton  holds  his  title  to  the  said  tract  of  land.  Now 
this  recital,  as  respects  this  cause  and  the  rights  of  the  parties,  is 
simply  nonsense.  The  wonder  is,  that  counsel  should  suppose  and 
insist  that  that  title,  perfectly  good  as  recited,  should  be  totally 
destroyed,  because  the  scrivener,  after  drawing  a  perfect  deed,  by 
mistake  or  inadvertence,  inserted  a  sentence  entirely  without 
meaning.  No  court  ever  decided  so,  and  I  hope  none  ever  will. 

I  have  assumed,  and  endeavoured  to  prove,  that  the  act  of  the 
court  in  allotting  this  land  to  David  is,  at  this  time  and  between 
these  parties,  conclusive.  An  Orphans'  Court  is  as  much  a  court 
of  record  as  the  Common  Pleas.  In  some  thousand  cases  before, 
and  many  since  1790,  judgments  have  been  signed  without  a  narr. 
filed.  These  would  have  been  set  aside  on  error  brought,  or  on 
motion ;  but  executions  have  issued  and  lands  sold,  and  the  uni- 
form decision  has  been  that  this  cannot  be  taken  advantage  of  in 
ejectment  by  the  defendant  in  the  judgment  against  the  purcha- 
ser. See  Heister  v.  Partner,  (2  Dinn.  40) ;  and  a  late  case  Brown 
v.  Johnson,  (4  Rawle  146). 

But  all  this  is  to  be  set  aside  by  the  parol  evidence  of  a  certain 
n.  — 39  2A* 
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Septimus  Hamilton,  pretending  to  relate  what  he  calls  a  conver- 
sation with  David  Hamilton  in  1833,  just  fifty  years  after  the  land 
was  decreed  to  David,  about  thirty-nine  after  his  brother  made 
the  formal  title,  and  more  than  thirty  after  the  youngest  sister  had 
married.  The  first  thing  which  strikes  us  is,  that  David  was  an 
idiot,  or  was  answering  the  questions  of  an  impertinent  fellow, 
so  as  not  to  give  him  any  information.  1st.  David  tells  him  he 
has  no  title  —  which  was  not  true:  next,  that  Daniel  had  got 
the  share  allotted  to  him :  next,  that  he  had  paid  M'Donough  and 
one  other  legatee.  Now  this  showed  that  he  owned  four  shares 
of  what  the  witness  says  David  told  him  he  had  no  right  to :  next, 
it  shows  that  sums  had  been  allotted  to  the  other  children ;  and 
then  he  tells,  David  said  that  John  Hamilton  and  Bolton  owned 
part  of  the  land.  The  jury  will  judge  whether  all  this  is  credi- 
ble, or  will  consider  it  the  fabrication  of  a  man  who  had  not  sense 
or  honesty  enough  to  tell  a  probable  story. 

But  suppose  it  true.  It  has  been  decided  that  declarations  to 
strangers,  made  before  the  statute  has  run,  may  be  given  in  evi- 
dence to  bar  its  effect.  Whether  such  loose  talk  after  the  statute 
has  run  can  be  received  to  destroy  a  perfect  title  has  not  perhaps 
been  directly  decided  in  this  court ;  but  it  has  often  occurred  in 
other  states.  6  Johns.  21.  Disclaimer  by  parol  of  title  not  admis- 
sible. 7  Johns.  188.  A  disclaimer  not  made  to  or  in  presence  of 
the  other  party  is  inadmissible.  And  in  another  case,  Spencer, 
Justice,  says,  where  a  person  has  shown  a  good  title  to  permit 
this  to  be  destroyed  by  parol  proof  would  be  breaking  on  the  Stat- 
ute of  Frauds  in  the  most  essential  manner. 

We  will  not  permit  it  against  a  deed :  can  we  against  a  record 
and  a  deed  ?  But  an  ejectment  will  not  lie,  at  all  events  against 
a  purchaser,  after  fifty-seven  years'  acquiescence  in  a  decree  of  the 
Orphans'  Court.  There  was  a  time  when  an  ejectment  was 
brought  to  recover  a  legacy  charged  on  land.  That  is  over  since 
Brown  v.  Purer  and  Gause  v.  Wiley,  (4  Serg.  4*  Rawle). 

I  am  not  aware  that  an  ejectment  was  ever  brought  to  recover 
a  portion  from  the  heir  to  whom  land  was  allotted  by  the  Orphans' 
Court  after  appraisement.  It  has  been  brought  in  Messinger  v. 
Kintner  and  Fogelsonger  v.  Somerville,  to  set  aside  the  whole  pro- 
ceedings as  void  or  fraudulent ;  but  I  would  suppose  that  now  the 
only  remedy  is  by  appeal.  At  all  events  it  cannot  lie  after  an 
acquiescence  so  long  as  in  this  case,  and  against  an  innocent  pur- 
chaser. 

I  am  further  of  opinion  the  statute  was  a  bar  if  even  the  plain- 
tiffs once  had  right.  Lord  Mansfield  says  an  ouster  ought  to  be 
presumed  after  thirty-six  years'  quiet  possession  by  one  tenant  in 
common.  In  Vandick  v.  Vanbrunn,  (1  Caines  83),  it  was  held, 
that  after  fifty  years  the  possession  of  one  tenant  in  common  of 
the  whole  must  be  considered  adverse,  and  that  a  deed  by  the 
other  is  void,  as  being  by  a  person  out  of  possession ;  and  that  the 
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purchaser  under  such  deed  is  a  trespasser  if  he  enters.  In  Fred- 
erick v.  Gray,  (10  Serg.  6f  Rawle  218),  and  in  Brown  v.  M'Coy, 
a  note  of  which  from  the  record  I  send  herewith,*  this  court  held 
twenty-two  years'  sole  and  exclusive  possession  by  one  tenant  in 
common,  gave  title.  The  statute  came  in  and  was  intended  to  put 
an  end  to  presumption.  Abandonment  is  vague ;  it  may  be  found, 
after  a  very  short  period,  supported  by  unequivocal  acts  and  de- 
clarations. The  statute  is  a  certain  rule,  applicable  to  all  cases ; 
it  is  therefore  fair;  it  leaves  nothing  to  conjecture  or  prejudice; 
and  the  time  is  long  enough. 


*  Brown  v.  M'Coy.  In  the  Common  Pleas  of  Mifflin  county.  There  were 
two  questions.  Plaintiff  alleged  and  had  proved  positively  an  agreement  about 
1791,  that  T.  Brown,  father  of  plaintiff,  and  uncle  of  defendant,  showed  the 
vacant  land  to  old  F.  M'Coy,  who  moved  on  to  it  and  made  improvements,  and  lived 
on  it  till  1802-3,  when  he  died.  The  plaintiff  proved  that  T.  Brown  took  out 
and  paid  for  the  warrant  in  the  name  of  F.  M'Coy,  and  superintended  and  paid 
for  the  survey ;  and  that  he  was  to  have  half  of  the  tract.  This  suit  was  brought 
in  1825.  After  submitting  to  the  jury  the  evidence  of  plaintiff's  ownership  of 
one-half,  the  court  said,  "  If  you  believe  he  did  own  one-half,  the  second  ques- 
tion presents  itself.  Where  two  men  own  a  tract  of  land,  and  one  of  them  takes 
possession  in  the  name  of  and  for  the  use  of  both,  admitting  the  other's  right, 
the  possession  is  the  possession  of  both,  until  he  denies  the  right  of  that  other, 
drives  him  off,  or  refuses  him  any  share  of  the  profits  ;  or  where  there  is  no  proof 
of  actual  driving  off,  or  denying  his  title,  or  refusing  him  a  share  of  the  profits, 
until  such  length  of  time  has  elapsed  as  that  a  jury  may  and  ought  to  presume 
a  sale  or  release  to  the  one  in  possession,  or  that  he  had  denied  the  other's  right 
and  deprived  him  of  all  benefit  from  it.  The  precise,  shortest  time  at  which  a 
jury  ought  to  presume  a  conveyance  by  the  one,  or  an  ouster  and  dispossession 
by  the  other,  does  not  seem  to  be  settled ;  perhaps  must  depend  in  some  degree 
on  circumstances.  This  applies  more  properly  where  both  tenants  in  common 
continue  in  life.  In  this  case,  about  twenty-three  years  before  this  suit  was 
brought,  M'Coy  died.  If  he  was  a  tenant  in  common  with  Thomas  Brown,  so, 
ordinarily,  would  his  family  continuing  in  possession  be.  But  if  they  never 
heard  of  any  claim  but  that  of  their  deceased  father,  and  the  title  appeared  to  be 
all  in  him,  if  they  entered,  or  continued  as  sole  owners,  and  claiming  the  whole, 
though  in  truth  they  might  not  have  had  right  to  the  whole,  if  they  cleared,  built, 
and  leased,  and  received  the  rents,  in  the  neighbourhood  of  Thomas  Brown,  for 
more  than  twenty-one  years,  the  law  bars  the  claim  of  Thomas  Brown. 

The  Statute  of  Limitations  was  not  made  to  protect  valid  and  undisputed  titles, 
but  to  quiet  ancient  continued  possession  under  claim  of  right.  It  may  be,  nay, 
is  necessary,  if  you  think  Brown  ever  had  right  to  half,  to  inquire  how  the  heirs 
of  M'Coy  entered  on  and  possessed  this  land;  if  as  only  owning  one-half  and 
not  denying  Brown's  right,  the  statute  does  not  protect  them  without  some  evi- 
dence of  their  dispossessing  Brown  or  denying  his  right.  But  if  they  entered 
as  owners  of  the  whole,  believed  themselves  to  be  so,  improved  and  expended 
money  under  this  idea,  and  Brown  permitted  this  to  continue  so  for  twenty-one 
years,  the  law  bars  his  recovery,  even  if  you  believe  Brown  had  once  a  good 
right  to  half  the  land.  It  will  not  do  to  let  the  statute  run,  and  then  evade  it  by 
saying,  at  the  trial,  and  never  before,  that  the  man  who  owned  it  was  actuated 
by  pity,  and  this,  too,  said  now  by  J.  Brown  who  had  purchased  a  right  which 
had  lain  dormant  for  twenty-three  years  before  he  purchased,  and  who  knew  this 
when  he  purchased." 

This  opinion  was  reviewed  by  the  Supreme  Court  upon  a  writ  of  error,  and 
the  judgment  was  affirmed  about  the  year  1827. 
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The  general  rule  is  that  a  man  showing  a  title,  that  he  entered 
and  held  according  to  it,  though  that  title  be  defective,  twenty- 
one  years'  possession  under  it  makes  it  valid.  If  there  be  excep- 
tions to  the  rule,  they  arise  from  facts ;  facts  and  inferences  from 
facts  are  for  the  jury.  Could  any  jury  find  from  the  facts  and 
documents  in  this  case,  that  either  David  or  his  sisters  and  bro- 
thers held,  or  any  of  them  thought  they  held,  as  if  there  had  been 
no  proceeding  in  the  Orphans'  Court  ? 

I  should  not  have  written  this  opinion,  though  differing  from 
the  majority  of  the  court,  if  I  had  not  been  entirely  convinced 
that  the  matters  contended  for  by  the  plaintiff  in  this  cause  will 
unsettle  the  title  of  all  estates  valued  and  allotted  to  one  of  the 
heirs.  If  fifty-seven  years  will  not  admit  and  require  all  pre- 
sumptions in  favour  of  a  title,  no  length  of  time  will  do  so  ;  and  the 
longer  the  time  the  greater  the  probability  that  receipts,  that  loose 
papers  in  the  office,  that  all  which  would  show  a  good  title,  will 
have  been  lost. 

Judgment  reversed,  and  a  venire  de  now  awarded. 


Huston  against  Wickersham. 

In  an  action  of  trespass  to  recover  mesne  profits,  after  a  recovery  of  the  land 
by  ejectment,  if  the  plaintiff  give  evidence  of  profits  received  by  the  defendant 
anterior  to  the  time  of  the  issuing  of  the  writ  of  ejectment,  then  the  verdict  and 
judgment  in  that  action  are  not  conclusive,  and  the  defendant  may  give  evidence 
to  show  that  the  title  was  then  in  him. 

In  such  action,  the  plaintiff  may  recover  more  than  the  rent  or  yearly  value  of 
the  land;  he  may  charge  all  actual  damage  and  injury  to  the  premises. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

William  Wickersham,  trustee  of  Mary  Chess,  against  Cyrus 
Huston.  This  was  an  action  of  trespass,  in  which  the  plaintiff 
charged  the  defendant  in  his  declaration  with  entering  into  his 
land  on  the  1st  of  June  1837,  and  remaining  in  possession  until 
the  13th  of  October  1839,  and  during  that  time  taking  the  rents 
and  profits.  The  second  count  charged  the  defendant  with  break- 
ing and  entering  the  same  close,  and  cutting  and  carrying  away 
timber  trees,  and  digging  and  carrying  away  coal.  The  defend- 
ant pleaded  not  guilty,  and,  by  leave  of  the  court,  to  the  second 
count  pleaded  liberum  tenementum. 

The  plaintiff  gave  in  evidence  the  record  of  a  verdict  and 
judgment  for  the  land  in  an  action  of  ejectment  between  the  same 
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parties,  brought  to  June  Term  1837,  upon  which  a  habere  facias 
possessionem  was  issued  to  November  Term  1839,  and  the  plaintiff 
was  put  in  possession.  The  plaintiff  then  offered  to  prove  the 
annual  value  of  the  premises.  The  defendant  objected  to  any 
testimony  as  to  the  value  of  the  premises  prior  to  the  date  of 
the  trespass  as  laid  in  the  declaration.  The  objection  was  over- 
ruled by  the  court,  and  the  defendant  excepted.  The  proof  was 
then  given. 

The  plaintiff  proposed  to  prove  the  amount  of  coal  dug  from 
the  premises,  and  sold  by  defendant  during  his  possession,  and 
also  the  timber  cut  and  sold.  To  this  testimony  defendant 
objected,  but  the  objection  was  overruled,  and  the  testimony 
admitted ;  to  which  the  defendant  excepted. 

The  plaintiff  then  gave  in  evidence  a  judgment  of  Cyrus  Hus- 
ton against  A.  B.  Chess,  entered  in  1832,  for  $705.35,  execution 
upon  it,  and  levy  and  sale  of  the  land  in  dispute,  and  deed  of  the 
sheriff,  dated  22d  of  October  1832,  to  Michael  Millar.  Deed  from 
Michael  Millar  to  the  plaintiff,  dated  the  22d  of  January  1833. 

The  defendant  gave  in  evidence,  proceedings  in  Orphans'  Court, 
June  Term  1829,  on  petition  of  A.  B.  Chess,  in  right  of  his  wife, 
for  partition  awarded  to  Chess  in  right  of  his  wife,  recognizance 
and  satisfaction,  receipts  filed  23d  of  October  1832,  December 
1830;  also,  the  judgment  of  John  S.  Cloky  v.  A.  B.  Chess,  No. 
65,  January  Term  1835,  and  proceedings  and  sale  to  Huston  of 
this  same  land,  which  had  been  previously  sold  under  his  judg- 
ment to  Millar.  Sale  25th  of  December.  Deed  acknowledged 
December  Term  1836. 

Defendant  offered  the  judgment  of  William  Impson  v.  A.  B. 
Chess,  No.  42,  November  Term  1831,  as  part  of  the  foundation 
of  his  title.  Objected  to  by  plaintiff,  and  rejected  by  the  court. 
Excepted  to  by  defendant. 

Defendant  then  offered  a  receipt  of  Impson  to  Michael  Millar 
for  the  amount  of  his  judgment  against  A.  B.  Chess,  dated  29th 
of  September  1832,  and  to  prove  that  it  was  given  without  any 
money  being  paid  by  Millar,  and  that  by  agreement  of  the  parties, 
the  judgment  enured  to  the  use  of  A.  B.  Chess.  Objected  to  by 
plaintiff,  and  overruled  by  the  court,  and  excepted  to. 

Defendant  then  offered  a  mortgage  by  Chess  and  wife  to  Millar, 
of  the  tract  of  land,  dated  24th  of  October  1832,  and  satisfaction 
endorsed  on  mortgage.  Objected  td,  and  overruled,  and  ex- 
ception, &c. 

The  whole  case  was  so  imperfectly  stated  in  the  paper  book, 
that  some  facts  of  seeming  importance  were  not  intelligible. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points : 

1.  That  the  plaintiff  is  not  entitled  to  recover  any  of  the  profits 
of  the  land  described  in  the  declaration,  whether  as  crops  grow- 
ing on  the  land,  or  cutting  of  timber,  or  excavation  and  carrying 
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away  coal,  if  proved  to  have  been  done  before  the  time  laid  in  the 
declaration. 

2.  The  plaintiffs  were  bound  to  make  the  election  before  they 
introduced  any  evidence  of  a  trespass. 

3.  The  Court  is  further  requested  to  charge  the  jury,  that  the 
cutting  of  timber,  and  digging  of  coal,  and  opening  coal-mines, 
and  carrying  the  coal  away,  is  waste,  and  therefore  the  plaintiffs 
in  this  action  are  not  entitled  to  recover  for  the  same,  they  having 
but  a  life  interest  in  the  premises. 

4.  The  court  is  further  requested  to  charge  the  jury  that,  from 
the  title  exhibited  by  plaintiffs,  A.  B.  Chess,  the  husband  of  Mary 
Chess,  is  entitled  to  the  usufruct  of  the  premises  in  question,  and 
that  the  amount  paid  by  Huston,  as  a  purchaser  of  the  estate  of 
Chess,  under  the  proceedings  in  the  Cloky  judgment,  ought  in 
equity  to  be  set  off,  pro  tanto,  against  the  profits  received  by  him. 

5.  The  court  is  requested  to  charge  the  jury,  that,  if  the  jury 
believe  that  the  plaintiff  received  the  whole  or  any  part  of  the 
last  year's  crop  more  than  the  moiety,  they  must  pass  such  balance 
to  the  credit  of  defendant. 

The  court  charged  on  the  points  of  the  defendant  as  follows : 

1.  We  have  no  doubt  the  plaintiff  is  entitled  to  recover  profits 
prior  to  the  commencement  of  his  ejectment,  and  subsequent  to 
the  time  his  title  accrued;  and,  although  we  have  great  doubts 
whether  he  can  go  back  of  the  time  laid  in  the  declaration,  yet  as 
we  would  have  permitted  the  plaintiff  to  amend  his  declaration 
so  as  to  cover  the  whole  time,  and  so  offered,  without  allowing  the 
defendant  a  continuance  on  that  account,  and  we  have  for  that 
reason  admitted  evidence  of  the  whole  time ;  we  decline  charging 
as  requested,  and  instruct  the  jury  to  assess  damages  for  the 
whole  time  the  defendant  was  in  possession. 

2.  This  point  is  embraced  in  the  first,  and  in  a  bill  of  exceptions 
taken  by  defendant,  and  we  therefore  decline  charging  as  requested. 

3.  The  evidence  before  the  court  shows  that  the  cestui  que  trust 
has  a  fee  simple  in  the  premises,  and  we  therefore  decline  charg- 
ing as  requested. 

4.  The  evidence  shows  that  A.  B.  Chess's  title  was  entirely 
extinguished  by  sheriff's  sale  to  Millar,  and  his  title  is  now  vested 
in  plaintiff.     The  court  therefore  refuse  to  charge  as  requested. 

5.  The  court  charge  as  requested  on  this  point. 

The  errors  assigned  embraced  all  the  exceptions  to  evidence, 
and  all  the  points  charged  upon  by  the  court. 

Alden  and  Dunlop,  for  plaintiff  in  error.  The  principle  seems 
to  be  clear  that  a  plaintiff  cannot  give  evidence  of  a  right  to 
recover  that  which  he  does  not  claim  by  his  declaration.  3  Stark 
1441 ;  16  Mass.  470;  3  Serg.  fy  Rawle  206;  Anthan's  JV.  P.  42; 
1  Chit.  PL  384 ;  2  Chit.  PL  414  ;  2  Stark  Ev.  806.  The  plaintiff's 
title  was  but  of  the  life  estate  of  Chess,  that  being  the  amount  of 


Sept.  1841.]  OF  PENNSYLVANIA.  311 

[Huston  v.  Wickershara.]   . 

the  estate  levied  upon  the  fieri  facias,  sold  upon  the  venditioni 
exponas,  and  conveyed  by  the  sheriff's  deed,  and  it  vests  no 
greater  title  in  the  purchaser.  9  Watts  492;  10  Watts  100;  10 
Serg.  4*  Rawle  275 ;  4  Watts  237.  Although  Chess  may  have  had 
an  estate  in  fee  in  two-thirds  of  the  land,  and  a  life  estate  in  the 
other  third,  yet  the  parties  themselves,  by  the  acts  and  consent, 
may  give  such  a  construction  to  the  sheriff's  deed,  as  to  limit  it 
to  that  estate  which  it  purports  to  convey,  to  wit,  a  life  estate  in 
the  whole  land.  1  Whart.  317;  1  Watts  536;  10  Peters  200.  The 
plaintiff,  then,  having  but  a  life-estate,  was  not  entitled  to  recover 
damages  for  waste  or  injury  to  the  freehold  which  belonged  to  the 
reversioner.  2  Bac.  Mr.  263;  1  Inst.  341  a,  53  b;  Co.  Lit.  218 ; 
1  Rawle  155 ;  7  Term  Rep.  13 ;  1  Bac.  Mr.  54.  The  plaintiff 
having  given  evidence  of  profits  received  by  the  defendant,  prior 
to  the  institution  of  the  action  of  ejectment,  the  verdict  and 
judgment  in  that  action  were  not  conclusive  of  the  title,  and  the 
court  therefore  erred  in  rejecting  the  defendant's  evidence  of  his 
title.  11  Serg.  <$•  Rawle  55 ;  3  Watts  449  ;  6  Binn.  455 ;  2  Rawle 
49 ;  6  Watts  260 ;  5  Watts  474. 

Marsh,  contra,  argued,  that  the  sheriff's  sale  of  the  land  to  the 
plaintiff,  could  convey  and  vest  in  him  no  more  or  less  than  the 
estate  which  was  in  Chess ;  it  was  not  in  the  power  of  the  sheriff 
to  levy  or  sell  less  than  his  whole  estate.  The  plaintiff  gave  in 
evidence  the  record  of  the  recovery  in  ejectment,  and  also  his 
title,  and  he  was  not  therefore  confined  to  the  time  laid  in  his 
declaration,  which  is  wholly  immaterial.  2  Chit.  PL  413,  429, 
435.  The  plaintiff,  therefore,  having  the  whole  title,  might  claim 
damages*  for  every  kind  of  injury  done  to  the  freehold. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This,  in  the  court  below,  was  an  action  of  tres- 
pass for  mesne  profits  from  a  tract  of  land  which  William  Wick- 
ersham,  as  trustee  of  Mary  Chess,  had  recovered  in  ejectment  in 
the  same  court. 

The  statement  of  the  case  on  our  paper  book  is  far  from  being 
a  lucid  exposition  of  what  took  place  at  the  trial. 

The  declaration  originally  contained  two  counts :  to  the  last 
of  which  defendant  pleaded  liberum  tenementum.  This  count,  and 
of  course  this  plea,  was  struck  out ;  it  does  not  appear  nor  was  it 
clearly  stated  in  argument,  for  what  reason. 

The  plaintiff  gave  in  evidence  the  record  of  the  recovery  in 
an  ejectment  of  June  Term  1837;  judgment  on  verdict  for  plain- 
tiff, and  possession  delivered  of  November  Term  1839.  The  errors 
assigned  are  to  the  first  three  bills  of  exceptions  to  testimony,  and 
all  depend  on  the  same  point :  whether  plaintiff  in  this  action  can 
give  in  evidence  every  trespass  done  to  the  land,  and  every  profit 
he  made  from  it.  I  shall  not  stop  to  inquire  whether,  if  Huston 
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had  been  a  tenant,  the  taking  coal  from  an  open  bank,  or  the  open- 
ing a  new  bank,  and  taking  and  selling  coal  from  it,  would  or 
would  not  have  amounted  to  waste  or  trespass ;  nor  how  this 
would  have  been  if  he  had  been  tenant  for  life ;  because,  after 
trial  of  the  ejectment  he  must  be  considered  in  this  cause  as  a 
trespasser  who  had  tortiously  entered  upon  the  land  of  the  plain- 
tiff. 

It  would  be  an  affectation  of  learning  to  state  at  length  that  in 
ejectment,  at  first,  only  damages  were  recovered — then  the  pos- 
session. That  to  clear  the  ejectment  from  the  perplexity  of  spe- 
cial pleadings,  and  to  give  to  plaintiff  the  possession,  which  could 
not  have  been  in  simple  trespass,  certain  forms,  entirely  fictitious, 
were  introduced ;  a  lease  was  stated  to  have  been  made,  and  a 
tenant  to  have  entered,  and  a  wrong-doer  to  have  entered  on  him 
and  forcibly  to  have  dispossessed  him ;  and  this  fictitious  wrong- 
doer being  sued,  gave  notice  to  the  person  in  actual  possession  to 
appear  and  defend  him.  That  on  the  tenant  in  actual  possession 
appearing  in  court,  he  was  permitted  to  manage  the  defence,  on 
his  agreeing  to  confess  that  a  lease  had  been  made  and  possession 
taken,  and  the  tenant  had  been  forcibly  ousted ;  and  on  his  doing 
this,  and  pleading  not  guilty,  the  party  claiming,  and  the  party 
actually  in  possession,  were  to  go  to  trial  on  the  merits ;  but  as 
all  this  was  on  a  fiction  of  a  lease  for  years,  the  merits  were,  who 
had  the  right  to  possession;  what  is  tried  and  decided  in  one 
cause,  cannot  be  controverted  in  another  action.  The  defendant 
then  could  never  controvert  that  he  had  tortiously  entered  on  a 
man  in  possession,  and  ousted  him  and  kept  him  out.  He  was, 
however,  only  concluded  as  to  the  lease  stated,  and  the  trespass 
on  the  tenant  for  years,  or  his  lessor,  who  was  generally  at  the 
trial,  substituted  as  plaintiff.  The  right  of  possession  might  again 
be  controverted  on  another  lease,  stating  another  date,  &c.,  &c. 
When  this  fictitious  action  was  in  use,  only  nominal  damages  were 
recovered  in  the  action  of  ejectment,  and  this  might  be  followed 
by  an  action  of  trespass  for  the  injury  to  and  profits  of  the  land, 
while  it  was  held  by  the  defendant  in  the  ejectment.  I  shall  not 
enter  into  the  question,  whether  with  or  without  giving  notice  a 
plaintiff  could  recover  full  damages  in  the  action  of  ejectment, 
because  the  old  form  is  abolished  in  this  state.  I  may  say,  how- 
ever, that  some  very  eminent  lawyers  and  judges  did  not  accede 
to  Judge  Washington's  opinion,  because  the  confession  of  lease 
entry  and  ouster  being  a  fiction  contrived  by  the  court,  and  com- 
pulsory on  defendant,  intended  to  get  at  the  right  to  possession, 
excluding  formal  pleadings,  could  not  justly  be  held  obligatory  on 
the  defendant  for  any  other  purpose  than  to  try  the  right  of  pos- 
session, and  because  the  docket  entries  and  court  rules  showing 
that  this  right  alone  was  to  be  tried,  no  other  question  could  be 
raised  before  the  jury. 

The  alteration  of  the  forms  and  process  in  the  action  of  eject- 


Sept.  1841.]  OF  PENNSYLVANIA.  313 

[Huston  v.  Wickersham.] 

merit,  excited  no  little  alarm  with  those  who  could  see  nothing 
as  right  but  English  forms ;  since  in  that  country  they  have  now 
modelled  their  forms  of  pleading  and  practice,  we  may  try  to 
reconcile  ourselves  to  our  legislative  changes.  The  question,  how 
the  damages  were  to  be  recovered,  occurred  soon  after  the  pas- 
sage of  the  Acts  of  1806-7. 

In  Osbourn  v.  Osbourn,  (1 1  Serg.  fy  Rawle  55, 56, 57),  some  points 
were  settled :  first,  that  trespass  for  mesne  profits  was  the  proper 
action  under  our  form  of  ejectment;  but  leaving  it  uncertain 
whether,  when  defendant  went  into  possession  under  a  contract 
with  plaintiff,  some  other  form  of  action  might  not  be  adopted. 

And,  secondly,  that  form  only  is  changed ;  the  effect  of  the 
trial,  verdict,  and  judgment,  is  the  same  as  before,  save  that  two 
verdicts  and  judgments  are  conclusive;  and,  as  before  the  judg- 
ment in  ejectment  was  conclusive  in  trespass  for  mesne  profits  for 
all  the  time  laid  in  the  narr.,  so  under  our  Act  it  is  conclusive 
from  the  time  of  issuing  the  writ.  But  if  he  goes  for  mesne 
profits  anterior  to  his  writ  of  ejectment,  he  must  prove  defendant 
to  have  been  in  possession,  and  opens  the  question  of  title  as  to 
such  anterior  time,  just  as  it  was  before,  if  plaintiff  went  for 
damages  anterior  to  the  date  of  his  demise  in  his  declaration. 
That  the  judgment  in  ejectment  is  conclusive  from  the  commence- 
ment of  that  suit,  was  again  decided,  Lloyd  v.  Nourse,  (2  Rawle  49). 
It  would  seem  by  the  first  bill  of  exceptions  that  the  court  per- 
mitted evidence  of  defendant  taking  the  profits  before  the  com- 
mencement of  the  ejectment,  though  the  exception  is  not  to  that, 
but  to  the  time  stated  in  the  narr.  in  trespass;  and  it  would 
appear  that  the  question  as  to  the  conclusiveness  from  the  com- 
mencement to  the  end  of  the  ejectment,  was  not  made  below,  but 
all  was  put  on  the  date  of  the  trespass  in  the  narr.;  but  of  this  I 
cannot  be  certain.  The  defendant  attempted  to  go  into  the  title, 
it  would  seem,  for  the  whole  time ;  this  the  court  rejected ;  and 
this  forms  the  ground  of  the  remaining  bills  of  exceptions.  Now, 
from  what  has  been  said,  if  the  plaintiff  had  confined  his  testimony 
to  the  period  between  the  commencement  of  his  ejectment  and 
the  execution  of  his  habere  facias  possessionem,  this  would  have 
been  all  right ;  but  if  the  plaintiff  had  given  evidence  of  acts  by 
defendant  anterior  to  the  writ  of  ejectment,  this  opened  to  defend- 
ant the  right,  as  to  those  acts,  to  go  into  the  title. 

As  to  the  time  laid  in  the  narr.  in  this  suit,  I  pass  it  over, 
because  it  seems  from  what  the  judge  says,  and  the  counsel  of 
plaintiff  say,  there  was  an  offer  to  amend  as  to  date,  and  this  was 
not  done  because  defendant  said  it  was  not  necessary. 

As  the  cause  goes  back,  if  plaintiff  chooses  to  go  for  profits  and 
damages  anterior  to  his  ejectment,  he  will  alter  the  date  of  the 
commencement  of  trespass.  If  he  confines  his  testimony  to  the 
time  of  the  pendency  of  the  ejectment,  this  will  not  be  necessary, 
and  defendant  can  show  no  title  for  that  period. 
ii.  —  40  2  B 
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That  more  than  the  bare  rent  or  yearly  value  of  the  premises 
may  be  recovered  in  this  action,  is  well  settled.  See  Goodtitle 
v.  Tombs,  (3  Wils.  118,  121) ;  3  Yeates  13.  The  Statute  of  Limi- 
tations may  be  pleaded  to  all  beyond  six  years.  3  Yeates  13. 

It  has  been  decided  that  in  this  action,  in  a  case  of  an  innocent 
holder  of  the  land,  he  may  be  allowed  for  repairs.  2  Wash.  66, 
155;  2  Johns.  Cas.  438;  4  Cowen  168.  It  would  seem  to  follow 
from  this,  as  well  as  from  principles  of  justice,  that  a  defendant 
would  be  answerable  for  all  actual  damage  and  injury  to  the  pre- 
mises, as  well  as  all  actual  profits. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Musser  against  Hyde. 

The  recorder,  on  recording  a  mortgage,  endorsed  the  15th  of  November  1836  on 
the  mortgage  as  the  time  of  its  being  left  for  record,  and  also  made  an  entry  in 
a  book  kept  by  him  for  that  purpose,  mentioning  the  date  of  the  mortgage,  the 
parties,  and  dating  this  entry  the  15th  of  December  1836.  After  recording  it  he 
gave  a  certificate  on  the  back  of  the  mortgage,  stating  it  was  recorded  the  15th 
of  November  1836.  Held,  that  the  entry  in  the  recorder's  book  must  be  consid- 
ered the  true  date  of  the  deed's  being  left  for  record,  and  that  the  certificate  was 
of  no  avail  against  it. 

Held,  also,  that  parol  evidence  was  not  admissible  to  alter  the  time  mentioned 
in  the  book,  where  it  tended  to  affect  the  right  of  a  purchaser  acquired  on  the 
faith  of  the  entry  in  the  book. 

Though  notice  to  an  agent  is  sufficient  in  law  to  affect  his  principal,  yet  this 
principle  does  not  apply  where  the  same  person  who  is  intrusted  by  a  holder  of 
a  warrant  of  attorney  to  have  judgment  entered  by  the  prothonotary,  is  at  the 
same  time  intrusted  as  the  agent  of  a  mortgagee  to  have  a  mortgage  recorded, 
but  without  the  knowledge  of  the  holder  of  the  judgment  withholds  the  warrant 
from  the  prothonotary  for  one  day,  to  favour  the  mortgagee  by  giving  priority  to 
the  mortgage.  Such  conduct  is  a  fraud,  and  the  mortgagee  can  receive  no  bene- 
fit from  it. 

ERROR  to  the  Common  Pleas  of  Jefferson  county. 

This  was  an  ejectment  brought  by  the  plaintiffs  in  error,  Wil- 
liam Musser  and  Joseph  Howell,  against  the  defendants  in  error, 
Joseph  S.  Hyde,  Erasmus  Morey,  and  Jacob  Ridgway,  to  reco- 
ver 162  acres  and  37  perches  of  land. 

Both  parties  derived  their  claim  to  the  land  from  Enos  Gillis,  as 
whose  property  it  had  been  sold  by  the  sheriff  of  the  county  un- 
der judicial  process ;  first  to  the  plaintiffs  upon  a  judgment  in  debt, 
sans  breve,  entered  in  the  Common  Pleas  of  Jefferson  county 
on  the  16th  of  November  1836,  against  Enos  Gillis,  in  favour 
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of  John  Singer  and  William  Musser,  one  of  the  plaintiffs ;  and 
secondly,  to  the  defendant,  under  a  judicial  proceeding  had  upon 
a  mortgage,  executed  by  the  said  Gillis  to  the  defendant,  Jacob 
Ridgway,  on  the  7th  day  of  November  1836,  but  not  recorded, 
according  to  the  showing  of  the  record  which  was  given  in  evi- 
dence, until  the  15th  day  of  December  1836,  nearly  a  month  after 
the  entry  of  the  judgment  under  which  the  sale  was  made  to  the 
plaintiffs.  On  the  trial  the  defendants  gave  the  mortgage,  with 
two  endorsements  thereon,  in  evidence.  By  the  first  endorsement, 
it  appeared  that  the  mortgage  had  been  received  by  the  recorder 
in  his  office  for  the  purpose  of  being  recorded  on  the  15th  day  of 
December  1836;  but  by  the  second  endorsement,  which  was  a 
certificate  given  by  the  recorder  under  his  hand  and  seal  of  his 
office,  that  the  mortgage  was  recorded  in  his  office,  it  appeared  to 
have  been  done  on  the  15th  day  of  November  1836.  The  record, 
however,  of  the  mortgage,  as  also  the  book  kept  in  the  recorder's 
office,  showing  the  date  when  the  mortgage  was  first  received  for 
being  recorded,  were  produced  and  read  in  evidence,  by  which  it 
appeared  to  have  been  entered  for  that  purpose  on  the  15th  day 
of  December  1836. 

The  defendants,  to  repel  the  effect  of  this  record  evidence,  and 
to  show  that  the  recorder  had  made  a  mistake  of  a  month  in  the 
date  of  recording  the  mortgage,  by  entering  it  on  his  book  as 
done  in  December  instead  of  November,  offered  to  prove  by  James 
L.  Gillis  that  the  mortgage  was  intrusted  to  him  by  the  defend- 
ant, to  be  taken  from  Philadelphia,  where  it  was  executed,  to  the 
recorder's  office  in  Jefferson  county,  and  left  there  with  the  re- 
corder for  the  purpose  of  being  recorded ;  and  that  he  did  accord- 
ingly take  and  deliver  it  to  the  recorder  for  that  purpose  on  the 
15th  day  of  November  1836.  That  he  also  took  with  him  at  the 
same  time  the  judgment  bond  executed  by  Enos  Gillis  to  John 
Singer  and  William  Musser,  the  latter  of  whom  is  one  of  the  plain- 
tiffs in  this  action,  upon  which  the  judgment  was  entered,  and  the 
land  in  dispute  sold  to  them  afterwards,  for  the  purpose  of  deliv- 
ering it  to  the  prothonotary  of  the  Common  Pleas  of  Jefferson 
county,  that  judgment  might  be  entered  upon  it,  and  that  he  did 
not  deliver  the  bond  to  the  prothonotary  until  the  16th  of  Novem- 
ber 1836,  the  next  day  after  he  delivered  the  mortgage  to  the 
recorder.  This  evidence  was  objected  to  by  the  plaintiffs,  but 
admitted  by  the  court,  to  which  the  plaintiffs  excepted. 

From  the  testimony  of  the  witness,  it  appeared  that  the  same 
person  held  the  offices  of  recorder  and  prothonotary  in  the  county ; 
that  the  obligees  in  the  bond  intrusted  him  with  it,  to  have  judg- 
ment entered  upon  it  in  the  prothonotary 's  office,  without  know- 
ing that  he  was  intrusted  with  the  mortgage  for  the  purpose  of 
having  it  recorded  ;  though  he  testified,  that  at  the  time  the  bond 
was  executed  it  was  told  to  the  obligees  that  Jacob  Ridgway  had 
a  mortgage,  but  nothing  was  said  as  to  its  being  recorded  or  not 
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recorded.  It  appeared  also,  from  his  testimony,  that  he  withheld 
the  bond  from  the  prothonotary  from  the  15th,  when  he  delivered 
the  mortgage  to  him  as  recorder,  to  the  16th"  of  the  same  month, 
for  the  purpose  of  giving  the  mortgage  a  preference  in  its  lien 
upon  the  land,  over  that  of  the  judgment  that  should  be  entered 
upon  the  bond,  without  any  authority  from  the  obligees  to  do  so, 
or  any  intimation  given  by  him  to  them  that  he  had  charge  of  the 
mortgage  and  would  do  so.  But  whether  he  did  so  at  the  instance 
of  Jacob  Ridgway,  the  mortgagee,  or  any  other,  or  of  his  own 
mere  motion,  did  not  appear. 

H.  Foster  and  Banks,  for  plaintiffs  in  error,  referred  to  the  Act  of 
Assembly  authorizing  the  recording  of  deeds  of  mortgage,  &c., 
and  cited  2  Whart.  463,  471;  8  Watts  166;  9  Johns.  287;  13 
Serg.  $  Rawle  167 ;  7  Serg.  $  Rawle  286 ;  17  Serg.  $  Rawle  70 ; 
10  Watts  13;  6  Whart.  340;  1  Rawle  223. 

Biddle  and  Buffington,  for  defendant  in  error,  cited  and  referred 
to  the  3d  section  of  the  Recording  Act  of  1715;  Addison  384;  10 
Serg.  #  Rawle  377;  6  Watts  269;  7  Watts  334;  6  Watts  53;  5 
Watts  319.  The  Recording  Act  of  1820,  which  makes  the  time 
of  leaving  the  mortgage  in  the  recorder's  office  for  the  purpose  of 
being  recorded,  the  time  it  shall  take  effect,  was  also  referred  to. 
1  Randolph  Rep.  106;  10  Watts  24;  1  Eng.  Cond.  Excheq.  Rep.  397; 
Peters's  C.  C.  Rep.  185;  10  Serg.  $  Rawle  249;  4  Binn.  186;  1 
Penn.  Rep.  402 ;  2  Whart.  Dig.  74 ;  7  Watts  261 ;  2  Serg.  fy  Rawle 
212 ;  3  Penn.  Rep.  246. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  only  question  necessary  to  be  determined  in 
this  case  is,  was  the  parol  evidence,  which  was  objected  to  by  the 
counsel  of  the  plaintiffs,  admissible  or  not  ?  By  the  sixth  section 
of  the  Act  of  the  18th  of  March  1775,  which  is  a  supplement  to 
the  Act  of  the  28th  of  May  1715,  providing  for  acknowledging 
and  recording  of  deeds,  every  recorder  of  deeds  is  required  to 
keep  a  book,  in  which  he  shall  immediately  make  an  entry  of  every 
deed  or  writing  brought  into  his  office  to  be  recorded,  mentioning 
therein  the  date,  the  parties,  and  the  place  wherein  such  lands, 
&c.,  granted  or  conveyed  by  the  said  deed  or  writing,  are  situate, 
dating  the  same  entry  on  the  day  in  which  such  deed  or  writing 
was  brought  into  his  office.  And  again,  by  an  Act,  passed  the  28th 
of  March  1820,  relative  to  mortgages,  it  is  enacted  that  "from  and 
after  the  first  day  of  October  next,  all  mortgages,  or  defeasible 
deeds  in  the  nature  of  mortgages,  made  or  to  be  made,  or  executed 
for  any  lands,  tenements,  or  hereditaments,  within  the  common- 
wealth, shall  have  priority  according  to  the  date  of  recording  the 
same,  without  regard  to  the  time  of  making  or  executing  such 
deeds ;  and  it  shall  be  the  duty  of  the  recorder  to  endorse  the  time 
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upon  the  mortgages  or  defeasible  deeds  when  left  for  record,  and 
to  number  the  same  according  to  the  time  when  they  are  left  for 
record,  &c.  And  no  mortgage,  or  defeasible  deed  in  the  nature 
of  a  mortgage,  shall  be  a  lien  until  such  mortgage  or  defeasible 
deed  shall  have  been  recorded,  or  left  for  record,  as  aforesaid." 
Now,  in  the  case  before  us,  it  would  seem  as  if  the  recorder, 
intending  to  comply  with  the  requirements  of  both  these  Acts, 
endorsed  the  15th  of  December  1836  on  the  mortgage  as  the  time 
when  it  was  left  for  record,  and  likewise  made  an  entry  thereof, 
in  a  book  kept  by  him  for  that  purpose,  mentioning  the  date  of 
the  mortgage,  the  parties  thereto,  &c.,  and  dating  the  entry  so 
made  as  of  the  1 5th  of  December  1836.  But  after  he  had  recorded 
it,  intending  most  probably  to  comply  also  with  the  3d  section  of 
the  Act  of  1715,  providing  for  the  acknowledging  and  recording 
of  deeds,  he  gave  a  certificate  on  the  back  of  the  mortgage,  under 
his  hand  and  seal  of  his  office,  stating  that  it  was  recorded  on  the 
15th  of  November  1836.  This  certificate,  according  to  the  5th 
section  of  the  same  Act,  is  made  evidence  of  the  deed's  having 
been  recorded,  at  least  for  a  certain  purpose,  by  its  being  therein 
declared,  that  "  all  deeds  and  conveyances,  made  or  to  be  made, 
and  proved  or  acknowledged,  and  recorded  as  aforesaid,  which 
shall  appear  so  to  be  by  endorsement  made  thereon,  &c.,  shall  be 
of  the  same  force  and  effect  here,  for  the  giving  possession  and 
seisin  and  making  good  the  title  and  assurance  of  the  said  lands, 
&c.,  as  deeds  of  feoffment  with  livery  of  seisin,"  &c.  That  such 
certificate  is  good  evidence  of  the  deed's  having  been  recorded,  so 
as  to  give  to  it  the  effect  and  operation  of  a  deed  of  feoffment  with 
livery  of  seisin,  as  it  regards  the  giving  possession  and  seisin,  and 
making  good  the  title  and  assurance  of  the  lands  thereby  conveyed, 
cannot  be  questioned ;  but  that  it  is  to  be  regarded  as  the  best 
evidence  of  the  date  of  the  deed's  being  recorded,  or  left  in  the 
recorder's  office  for  that  purpose,  when  it  differs  from  the  date  of 
the  short  entry  made  on  the  back  of  the  deed  at  the  time  of  its 
receipt  for  record,  for  the  special  purpose  of  showing  the  true  date 
of  such  receipt,  and  likewise  from  the  entry  made  at  the  same  time, 
for  the  like  purpose,  in  the  book  of  the  recorder,  according  in  date 
with  that  of  the  short  entry  endorsed  on  the  deed,  cannot  be 
admitted  or  sustained  upon  any  rational  ground  whatever;  because 
the  certificate  endorsed  upon  the  deed,  of  its  having  been  recorded, 
is  never  made  at  the  time  of  receiving  it  for  record ;  nor  can  it  be 
made  with  propriety  until  after  the  deed  has  been  actually  re- 
corded, which  may  not  be  for  weeks  after  it  has  been  left  or 
received  for  record.  Generally,  perhaps,  it  is  done  when  the 
party  entitled  to  it  calls  afterwards  at  the  recorder's  office  to  lift 
and  take  it  away;  which  may  be  months  after  the  time  it  was  left 
for  record.  And  as  the  deed,  when  recorded,  takes  effect  as  a 
recorded  deed  from  the  date  of  leaving  it  in  the  office  for  that 
purpose,  the  recorder,  when  he  comes  to  make  out  a  certificate 
n.  —  2n* 
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under  his  hand  and  his  seal  of  office  of  the  deed's  having  been 
recorded,  ought,  if  he  undertakes  to  insert  therein  the  date  of  its 
being  recorded,  to  insert,  as  such,  the  same  day  that  he  received 
it  for  record,  as  it  shall  appear  from  his  short  entry  made  on  the 
deed,  and  likewise  in  his  book  kept  for  that  purpose,  both  being 
made  at  the  time  the  deed  was  received  for  record,  for  the  special 
purpose  of  showing,  at  all  times  thereafter,  the  day  when  it  was 
so  received,  and  not  to  insert  a  different  day  suggested  by  his 
recollection  merely,  which  may  be  frail  or  treacherous,  and  there- 
fore much  less  to  be  relied  on  for  accuracy  than  a  written  entry 
thereof,  made  at  the  time  of  the  receipt  of  the  deed  for  record. 
Besides,  the  entry  made  in  the  book  of  the  recorder,  kept  in  his 
office  for  that  purpose,  of  the  day  when  the  deed  was  received  for 
record,  ought  and  must  be  considered  as  the  true  and  correct  date 
thereof,  because  it  is  required  to  be  made  therein  with  a  view  that 
persons,  disposed  thereafter  to  become  purchasers  of,  or  interested 
in  any  way  in  the  estate  transferred  by  the  deed,  may  be  in- 
formed thereof  by  making  inquiry  at  the  recorder's  office.  But 
it  is  perfectly  plain,  if  what  they  shall  thus  find  entered  in  the 
recorder's  office,  is  not  to  be  taken  by  them  as  true  and  correct, 
and  therefore  not  to  be  relied  on,  that  the  primary  and  great 
object  of  the  recording  acts  will  be  defeated. 

This  view  of  the  matter,  which  we  think  is  correct,  leads  inevi- 
tably to  the  conclusion,  that  the  certificate  of  the  time  of  recording 
the  deed,  endorsed  thereon  by  the  recorder,  under  his  hand  and 
seal  of  his  office,  as  was  done  in  this  case,  cannot  avail  against 
the  entry  thereof  made  in  his  book  showing  a  different  time.  The 
latter  must  be  considered  as  the  true  time.  This  also  goes  to  show, 
that  no  parol  evidence  ought  to  be  received  to  repudiate  or  alter 
the  time  mentioned  in  the  recorder's  book,  of  recording  the  deed, 
when  its  tendency  would  be  to  defeat  or  affect  the  right  of  a  pur- 
chaser acquired  upon  the  faith  of  the  entry  made  in  the  book  being 
correct. 

But  it  is  contended  by  the  counsel  for  the  defendant  in  error 
here,  and  it  seems  to  have  been  the  opinion  entertained  by  the 
court  below,  that  because  the  same  person  was  employed  and 
intrusted  by  the  plaintiffs  in  the  judgment,  of  whom  is  one  of  the 
plaintiffs  in  error,  under  which  the  latter  purchased  the  land  in 
dispute,  to  deliver  the  judgment  bond,  whereon  the  judgment 
was  entered,  to  the  prothonotary  for  the  purpose  of  having  judg- 
ment entered  thereon,  that  was  also  intrusted  by  the  mortgagee 
to  deliver  his  mortgage,  under  which  he  afterwards  purchased  the 
land,  to  the  recorder  to  be  recorded,  the  plaintiffs  in  error  must 
therefore  be  considered  as  having  full  knowledge  of  the  fact  that 
the  mortgage  was  actually  delivered  to  the  recorder  to  be  recorded 
one  day  before  the  judgment  bond  was  delivered  to  the  same  as 
prothonotary,  and  the  judgment  entered  thereon.  Now,  although 
it  be  generally  true  that  notice  to  the  agent,  or  his  knowledge  of 
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the  fact,  is  sufficient  in  law  to  affect  his  principal  with  notice  or 
knowledge  of  the  same  fact,  yet  I  am  not  aware  that  this  principle 
has  ever  been  applied  to  a  case  like  the  present,  where  the  same 
person  was  intrusted  as  the  agent  of  each  party,  without  any 
knowledge,  at  least  on  the  part  of  the  holders  of  the  judgment 
bond,  that  he  was  at  the  same  time  intrusted  with  the  delivery 
of  the  mortgage,  by  the  mortgagee,  to  the  recorder  to  be  recorded ; 
and  in  doing  so,  contrary  to  his  duty  to  the  obligees,  withheld  this 
bond  from  the  prothonotary  for  one  day,  in  order  to  favour  the 
mortgagee,  by  thus  giving  his  debt  a  preference  over  that  of  the 
obligees.  The  general  rule,  that  the  principal  shall  be  affected 
by  the  knowledge  of  his  agent,  is  founded  upon  principles  of 
policy,  and  the  presumption  that  the  agent  has  communicated  to 
his  principal  everything  that  may  be  material  for  the  latter  to 
know  in  relation  to  the  subject  of  the  agency,  which  has  come  to 
the  knowledge  of  the  former.  It  is  fair  to  make  this  presumption, 
as  it  is  the  duty  of  the  agent  to  communicate  everything  of  the 
kind  to  his  principal ;  and  were  it  not  for  the  operation  of  this 
rule,  the  principal  would,  most  probably,  in  many  instances  reap 
all  the  advantages  of  an  innocent  purchaser,  when,  in  fact,  the 
knowledge  acquired  by  him  from  his  agent  rendered  the  purchase 
unfair  and  unconscientious.  But  there  is  also  another  rule  which 
makes  the  fraud  of  the  agent,  in  a  civil  point  of  view,  the  fraud 
of  the  principal,  so  far  as  to  prevent  the  latter  from  deriving  any 
benefit  from  it ;  for  to  allow  him  to  do  so,  would  be  a  violation  of 
a  third  rule  of  law,  which  declares  that  no  man  shall  take  advan- 
tage of  his  own  wrong.  Hence  Mr  Ridgway,  the  mortgagee,  would 
seem  to  have  no  right  to  claim  any  advantage  from  the  faithless 
conduct  of  his  agent,  in  withholding  the  bond  of  the  obligees  from 
the  prothonotary  for  one  day  after  he  delivered  the  mortgage,  for 
the  purpose  of  giving  Mr  Ridgway  a  priority  of  lien  for  his  debt 
against  the  real  estate  of  their  common  debtor.  It  is  clear  that 
the  agent  of  Mr  Ridgway,  having  undertaken  to  deliver  the  bond 
of  the  obligees  to  the  prothonotary,  so  that  a  judgment  might  be 
entered  upon  it,  was  bound  to  embrace  the  very  earliest  opportunity 
he  had  of  doing  so;  but  to  withhold  it,  as  he  says  he  did,  was  a  most 
culpable  violation  of  his  duty.  Suppose  Mr  Ridgway,  himself, 
had  taken  the  bond  of  the  obligees,  as  his  agent  did,  for  the  pur- 
pose of  having  a  judgment  entered  upon  it  for  the  obligees,  and 
he  had  acted  in  regard  to  it,  as  his  agent  says  he  did,  could  it  be 
alleged,  with  the  least  colour  of  reason  or  justice,  that  he  would 
be  entitled  to  claim  any  advantage  from  his  having  done  so  to  the 
prejudice  of  the  obligees  ?  So  far,  I  apprehend,  from  his  being 
permitted  to  allege  his  own  turpitude,  and  to  derive  a  benefit  from 
it,  he  would  be  considered  liable  to  them  for  all  the  loss  which 
they  could  show  that  they  had  sustained  by  his  not  having  de- 
livered their  bond  to  the  prothonotary,  at  least  as  early  as  he 
delivered  his  own  mortgage.  We  therefore  think  there  was  error 
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in  admitting  the  parol  evidence,  and  leaving  it  as  a  question  of 
fact  to  be  decided  by  the  jury,  when  the  mortgage  was  recorded. 
Upon  this  ground,  therefore,  the  judgment  must  be  reversed,  and 
a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


In  the  matter  of  the  District  of  the  City  of  Pitts- 
burgh. 

A  certiorari  to  the  Court  of  Quarter  Sessions  to  remove  road  cases  lies  with- 
out any  special  allowance  or  cause  shown,  on  which  the  court  may  affirm  the 
proceedings  or  remit  them  for  further  proceedings.  And  the  same  principle 
applies  to  a  proceeding  in  that  court  for  laying  out  streets  and  squares  in  a  pro- 
posed city  district. 

The  mere  laying  out  streets,  &c.,  for  a  city,  under  the  Act  of  16th  of  June 
1836,  and  its  supplement,  or  under  the  general  road  law,  is  not  of  itself  a  taking 
of  the  property  of  individuals  by  the  right  of  eminent  domain  recognised  in  the 
constitution;  and  it  is  only  when  they  are  actually  opened  and  applied  to  public 
use,  that  the  owners  are  entitled  to  receive  compensation. 

Therefore,  the  legislature  had  authority  to  pass  the  Act  of  16th  of  June  1836, 
to  lay  off  a  district  of  country  adjoining  the  city  of  Pittsburgh,  and  to  direct  a 
survey  and  location  of  the  streets  in  anticipation  of  the  future  increase  of  its 
population. 

They  could,  also,  direct  such  streets,  &c.,  to  be  opened  on  the  petition  of 
thirty  lot-holders. 

CERTIORARI  to  the  Quarter  Sessions  of  Allegheny  county. 
The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Loomis,  for  complainant. 
M'Candless  and  Biddle,  contra. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  was  a  certiorari  to  the  Quarter  Sessions  of 
Allegheny  county,  to  remove  the  record  of  a  proceeding  had  therein 
under  an  Act  of  Assembly  of  the  16th  of  June  1836,  (Pamph. 
Laws  1835-6,  p.  750),  authorizing  a  tract  of  land  adjoining  the 
city  of  Pittsburgh  to  be  surveyed  and  set  off  as  a  city  district  for 
that  said  city.  Its  boundaries,  by  the  4th  section  of  a  Supple- 
mentary Act  to  the  Act  of  1836,  passed  the  1st  of  March  1837, 
(Pamph.  Laws  1836-7,  p.  29,  30),  are  directed  to  be  laid  out  as 
follows :  "  Beginning  at  the  south-east  corner  of  the  said  city,  in 


Sept.  1841.]  OF  PENNSYLVANIA.  321 

[District  of  the  City  of  Pittsburgh.] 

the  Monongahela  river,  thence  running  by  the  middle  of  the  said 
river  to  a  point  opposite  to  the  mouth  of  the  four-mile  run ;  thence 
by  a  straight  line  to  the  mouth  of  said  run ;  thence  along  the  val- 
ley of  said  run  to  its  source,  near  the  Farmers'  and  Mechanics' 
road ;  thence  by  a  straight  line  to  the  source  of  that  branch  of 
the  two-mile  run  which  heads  near  to  and  eastwardly  of  the  brick 
house  of  Aikins ;  thence  by  the  valley  of  said  run,  in  as  straight 
a  line  as  possible,  to  the  Pittsburgh  and  Greensburgh  turnpike 
road ;  thence  by  the  line  of  the  borough  of  Lawrenceville  to  the 
middle  of  the  Allegheny  river ;  and  thence  by  the  middle  of  said 
river  to  the  north-east  corner  of  the  present  city  line."  For  the 
purpose  of  surveying  and  setting  off  this  district,  of  subdividing 
it  into  sections  of  not  more  than  sixty  nor  less  than  thirty  acres, 
and  of  laying  out  and  locating  streets,  lanes,  alleys,  and  squares 
therein  as  they  shall  think  proper,  three  commissioners  are  direct- 
ed, by  the  first  Act,  to  be  appointed  by  the  Court  of  Quarter  Ses- 
sions of  Allegheny  county.  These  commissioners,  after  having 
completed  their  surveys  and  determined  the  limits  and  location  of 
the  sections,  streets,  alleys,  and  squares,  contained  in  the  general 
plan  which  they  are  required  to  make,  are  also  directed  to  cause 
a  correct  map  or  plan  to  be  made  of  the  same,  with  such  descrip- 
tion and  explanations  as  may  be  necessary  to  a  perfect  understand- 
ing thereof;  and  having  done  this,  to  return  the  map  or  plan  to 
the  said  Court  of  Quarter  Sessions,  where  it  is  made  the  duty  of 
the  clerk  of  the  court  to  file  the  same  in  his  office  for  public  in- 
spection, and  to  give  notice  in  at  least  two  newspapers,  published 
in  the  city  of  Pittsburgh,  that  on  a  certain  day  appointed  by  the 
court  for  that  purpose,  the  court  will  hear  any  objections  which 
shall  be  made  thereto,  by  any  of  the  freeholders  owning  property 
in  the  said  district,  who  shall  consider  themselves  aggrieved  by 
the  adoption  of  the  same ;  and  the  court,  after  hearing  the  objec- 
tions, are  required  to  adjudge  and  determine  whether  the  same 
shall  be  fully  established,  or  whether  any  and  what  alterations 
shall  be  made  in  the  same ;  and  after  such  determination,  shall 
direct  the  said  map  or  plan,  with  such  alteration  as  shall  be  made, 
to  be  recorded,  and  thenceforth  the  said  map  or  plan  shall  be 
taken  and  allowed  as  a  general  plan  for  the  said  district  for  the 
purposes  in  the  Act  contained,  and  the  streets,  lanes,  and  alleys 
so  approved  shall  for  ever  after  be  deemed,  adjudged,  and  taken 
as  public  highways.  Power  is  also  given  by  the  Act  to  the  select 
and  common  councils  of  the  city,  and  they  are  required,  on  the 
petition  of  any  number,  being  not  less  than  thirty  of  the  freehold 
owners  of  lots,  lying  within  the  limits  of  any  section  of  the  said 
city  district,  and  adjoining  the  then  limits  of  the  said  city,  to  de- 
clare by  ordinance  the  admission  of  the  said  section  into  the  said 
city,  and  the  said  section  shall  for  ever  thereafter  be  deemed  and 
taken  and  allowed  to  be  a  part  of  the  said  city  to  all  intents  and 
purposes,  and  subject  to  the  jurisdiction  and  government  of  the 
ii.  — 41 
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municipal  authority  of  the  said  city,  &c. ;  and  the  streets,  lanes, 
and  alleys  contained  in  the  aforesaid  general  plan,  so  far  as  the 
same  shall  be  within  the  limits  of  the  section  so  admitted,  shall 
be  opened  for  the  same  uses,  and  subject  to  the  same  laws  and 
regulations,  and  exercise  of  powers  as  the  other  public  streets 
within  the  said  city.  But  it  is  provided  that  the  opening  of  the 
streets,  lanes,  and  alleys  in  every  section  of  the  said  city  district, 
shall  not  be  ordered  until  the  section  shall  be  admitted  into  the 
city  as  part  thereof  in  the  manner  mentioned  above,  when  the 
owner  or  owners  of  ground  through  which  any  street,  lane,  or 
alley,  not  previously  laid  out  by  such  owner  or  owners,  shall  be 
opened,  may  proceed  in  the  same  manner  to  obtain  indemnifica- 
tion for  any  injury  he  or  they  may  sustain  thereby,  as  is  directed 
by  the  several  Acts  in  force,  and  providing  for  the  opening  of  pub- 
lic roads  in  this  commonwealth.  The  Court  of  Quarter  Sessions 
of  Allegheny  county  accordingly,  in  obedience  to  the  Act,  ap- 
pointed three  commissioners,  who,  in  discharge  of  the  duties  im- 
posed upon  them  by  the  Act,  with  the  assistance  of  a  competent 
surveyor,  surveyed  and  marked  out  by  its  limits  the  said  city  dis- 
trict ;  and  subdivided  the  same  into  sections,  according  to  the 
boundaries,  description,  direction,  and  restrictions  contained  in 
said  Act ;  and  after  making  and  laying  out  a  general  plan  of  the 
said  district,  surveyed,  located,  and  marked  therein  such  streets, 
lanes,  and  squares  as  they  thought  proper,  giving  to  the  same  such 
arrangement  and  dimensions  as  should,  in  their  judgment,  be  best 
calculated  to  meet  the  wants  of  the  public  and  the  conveniences 
of  any  future  population ;  and  caused  to  be  erected  or  inserted 
at  suitable  points  within  the  said  district,  landmarks  of  durable 
materials,  from  which  the  boundary  lines  of  the  said  district,  sec- 
tions, streets,  alleys,  and  squares  contained  in  the  said  general 
plan,  may  at  any  time  be  retraced  and  determined,  securing  the 
same,  as  far  as  may  be,  from  injury  or  displacement,  as  required 
by  the  said  Act ;  a  correct  map  or  plan  of  all  which  they  caused 
to  be  made  with  such  description  and  explanations  as  are  neces- 
sary to  a  perfect  understanding  of  the  same,  which  they  returned 
to  the  said  Court  of  General  Quarter  Sessions,  where  it  was  re- 
ceived and  filed  by  the  clerk  of  the  said  court  in  his  office  for  pub- 
lic inspection,  and  notice  given  by  him  of  an  order  made  by  the 
said  court,  according  to  the  requirement  of  the  Act,  assigning  a 
particular  day  whereon 'the  court  would  hear  objections  to  the 
said  map  or  plan,  if  made  by  any  of  the  freeholders  owning  pro- 
perty in  the  said  district.  Afterwards,  on  the  day  appointed  for 
that  purpose,  objections  were  made  to  the  map  or  plan  by  some 
of  the  owners  of  property  within  the  city  district.  The  court, 
after  hearing  the  parties  concerned,  conceiving  the  Act  of  Assem- 
bly, under  which  the  proceeding  had  taken  place  and  the  map  or 
plan  was  made,  to  be  unconstitutional,  refused  to  establish  it, 
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either  in  whole  or  in  part,  and  therefore,  as  it  appears,  refused  to 
direct  it  to  be  recorded  as  required  by  the  Act. 

On  behalf  of  the  defendants  here  a  motion  has  been  made  to 
quash  the  writ  of  certiorari,  because,  although  it  is  a  writ  of 
course,  yet  it  ought  not  to  have  been  issued  without  cause  having 
been  first  shown,  and  also,  because  by  it,  the  record  of  the  pro- 
ceedings therein  have  been  brought  into  this  court,  and  being 
here  by  virtue  thereof,  must  remain,  notwithstanding  this  court 
shall  decide  that  the  court  below  erred  in  their  judgment,  without 
any  further  action  being  had  in  the  case ;  for  this  court  has  no 
authority  to  do  what  the  court  below  were  required  by  the  Act 
of  Assembly  to  do ;  nor  can  this  court  remit  the  record  so  that 
the  court  below  may  proceed  to  do  what  the  Act  required  it 
should  do,  in  case  this  court  should  be  of  opinion  that  it  was  the 
duty  of  the  court  below  to  have  rendered  obedience  to  the  Act  by 
directing  the  map  or  plan  of  the  said  city  district  to  be  recorded 
in  some  shape  or  other.  Now  it  is  certainly  every  day's  practice 
to  remove  proceedings  had  in  the  Courts  of  Quarter  Sessions  of 
the  several  counties  of  the  state,  for  the  purpose,  either  of  laying 
out,  altering  or  vacating  public  roads  and  highways,  by  means  of 
the  writ  of  certiorari,  without  any  application  being  made  to  the 
court,  or  any  one  of  its  judges,  to  grant  an  allowance  for  suing 
out  the  same  upon  cause  shown;  and  where  the  court,  upon 
review  and  examination  of  the  proceedings  in  such  cases,  find 
them  to  be  regular,  it  is  the  uniform  practice  of  this  court  to 
affirm  them,  and  then  remit  the  record  to  the  court  below,  there 
to  remain,  so  that,  if  any  further  proceeding  should  be  requisite, 
it  may  be  had.  The  case  of  laying  out  roads  for  public  use  under 
our  Acts  of  Assembly,  resembles,  in  many  respects,  the  present 
case;  and  the  practice  just  mentioned,  in  regard  to  suing  out  writs 
of  certiorari  from  this  court  to  the  Courts  of  Quarter  Sessions,  in 
the  case  of  roads,  has  obtained  long  since  in  the  state,  and  would 
seem  to  be  alluded  to,  and  sanctioned  by  the  first  and  eleventh 
sections  of  "  an  Act  relative  to  the  jurisdiction  and  power  of  the 
courts,"  passed  as  late  as  the  16th  of  June  1836.  The  motion, 
therefore,  to  quash  the  writ  of  certiorari,  in  this  case,  is  dismissed. 

Now,  as  to  the  constitutional  question  which  has  been  raised  in 
the  case.  In  the  close  of  the  10th  section  of  the  9th  article  of 
the  constitution,  it  is  declared  that,  "  no  person  shall  for  the  same 
offence,  be  twice  put  in  jeopardy  of  life  or  limb,  nor  shall  any 
man's  property  be  taken  or  applied  to  public  use  without  consent  of 
his  representatives,  and  without  just  compen sation  being  made."  This 
latter  clause  recognises  the  right,  on  the  part  of  the  state,  to  take 
and  appropriate  private  property  to  public  use ;  a  right,  however, 
which  she  would  have  without  any  clause  of  the  kind  or  provision 
on  the  subject,  as  it  is  a  right  inseparably  connected  with  sove- 
reign power,  and  without  which  it  would  be  difficult,  if  not  im- 
possible, for  any  state  to  get  along.  It  is  perfectly  obvious,  that 
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the  clause  was  not  introduced  into  the  constitution  for  the  purpose, 
of  either  conceding  such  a  right  to  the  state,  or  of  showing  that 
it  existed,  but  merely  with  a  view  to  regulate  the  exercise  of  it, 
so  that  the  private  property  of  no  man  should  be  taken  for  public 
use,  without  the  consent  of  the  legislature,  and  without  a  just 
compensation  being  made  to  him  for  it.  That  the  laying  out  and 
opening  of  streets,  lanes,  alleys,  and  even  public  squares,  are  and 
may  be  essentially  necessary  for  the  use  and  benefit  of  the  public, 
is  a  proposition  so  clearly  demonstrated  by  every  day's* experience, 
that  it  cannot  be  denied  with  any  propriety.  But  then  the  mere 
laying  of  them  out  cannot  be  said,  of  itself,  to  be  a  taking  of  the 
property  of  the  individuals,  upon  which  they  are  laid  out,  for  pub- 
lic use  at  some  future  day,  but  rather  a  designation  of  what  may 
be  required  for  that  purpose  thereafter ;  so  that  the  owners  of  the 
property  may  in  due  time  be  fully  apprized  of  what  is  anticipated, 
and  regulate  the  subsequent  improvements,  which  they  shall  make 
thereon,  accordingly.  It  is  only  when  the  streets,  lanes,  alleys, 
and  public  squares,  shall  come  to  be  admitted  in  this  case  into  the 
city,  as  a  part  thereof,  and  be  opened  under  the  authority  of  the 
same,  in  the  manner  prescribed  by  the  Act,  that  the  lands  so 
appropriated  can  be  said  to  be  taken  or  regarded  as  taken  for 
public  use ;  for  until  then  the  owners  thereof  continue,  not  only  to 
hold  the  same  interest  in  them,  but  likewise  to  have  the  right  to 
enjoy  and  use  them  in  the  same  manner  that  they  did  previously. 
The  instant,  however,  that  the  streets,  lanes,  alleys,  and  public 
squares,  shall  be  opened,  as  directed  by  the  Act,  and  thus  actually 
given  to  the  public  for  their  use,  the  owners  of  the  lands  respec- 
tively, upon  which  such  streets,  lanes,  alleys,  and  public  squares, 
are  located  and  laid  out,  becoming  thereby  devested  of  their 
authority  over  the  lands  so  taken  and  applied  to  public  use,  will 
be  entitled,  under  the  provision  in  the  constitution,  and  the  Act 
of  Assembly  authorizing  the  laying  out  of  the  city  district,  &c. 
in  this  case,  to  receive  a  just  compensation  for  the  injury,  if  any, 
which  they  shall  have  sustained  by  reason  thereof,  to  be  assessed 
and  paid  out  of  the  funds  of  the  county,  in  the  same  manner  that 
the  amount  of  the  damages  sustained  by  the  owners  of  lands, 
upon  which  public  highways  or  roads  are  laid  out,  in  pursuance 
of  the  authority  given  by  the  general  road  laws,  is  ascertained 
and  paid.  No  valid  objection  can  be  made  in  this  case  to  the 
mode  prescribed  for  ascertaining  and  adjusting  the  amount  of 
compensation,  when  any  of  the  streets,  lanes,  alleys,  or  public 
squares,  within  the  city  district,  shall  come  to  be  opened,  if  such 
a  thing  shall  be  claimed  by  any  one  entitled  to  it,  that  would  not 
be  equally  strong  in  the  ordinary  case  of  a  road  laid  out  and 
opened  under  the  authority  of  the  general  road  laws  ;  because  the 
mode  of  ascertaining  the  compensation  is  identically  the  same  in 
both  cases,  and  in  principle  they  are  substantially  the  same.  But 
I  am  not  aware  that  any  objection  has  ever  been  thought  of,  much 
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less  made,  to  the  mode  of  ascertaining  the  compensation  in  the 
case  of  roads  laid  out  and  opened  under  the  general  road  laws ; 
and  as  to  the  sufficiency  of  the  fund  out  of  which  the  compensa- 
tion is  directed  to  be  paid,  in  any  case  where  the  party  claiming 
it,  shall  be  found  entitled  to  a  pecuniary  compensation,  no  one  can 
doubt  of  it ;  because  the  county,  within  which  the  property  taken 
for  such  purposes  lies,  is  bound  to  pay,  and  ever  deemed  of  suffi- 
cient ability  to  do  so.  But  it  not  unfrequently  happens  that  the 
party  whose  property  is  only  taken  in  part  for  public  use,  is  fully 
compensated  for  the  loss  of  that  which  is  taken,  by  its  rendering 
the  residue  of  more  value  than  the  whole  was  before.  When  this 
is  the  case,  it  is  perfectly  clear  that  he  can  have  no  claim  to  fur- 
ther compensation  from  any  source.  And  it  is  not  at  all  improba- 
ble that  may  turn  out  to  be  the  case  in  this  instance.  But  it  has 
been  objected  in  this  case  that  it  was  not  competent  for  the  legisla- 
ture to  pass  an  Act  in  anticipation  of  a  future  increase  of  the  popu- 
lation of  the  city,  with  a  view  to  accommodate  such  increased  popu- 
lation by  laying  off  a  district  of  the  country,  or  lands  adjacent  to  the 
city,  and  directing  a  survey  and  location  of  streets,  lanes,  alleys, 
and  public  squares,  to  be  made  in  it,  so  that  if  the  population 
should  increase  in  such  degree  as  to  render  it  expedient  to  make 
it  a  part  of  the  city  at  some  distant  day,  it  should  be  added 
thereto  as  such.  It  would  be  matter  of  great  regret,  I  think,  if 
it  were  the  case,  that  the  legislature  could  not  exercise  such  a 
power.  But  it  is  clear  that  they  are  not  limited  by  the  constitu- 
tion in  this  respect ;  and  it  is  equally  clear  that  the  public  might, 
and  indeed  frequently  would  be  subjected  to  great  inconvenience, 
if  such  a  power  did  not  exist,  and  could  not  be  exercised  by  them 
in  prospect  of  the  rapidly  progressive  and  increasing  improvement 
and  population  of  the  state,  so  as  to  accommodate  and  meet  the 
exigencies  of  the  public  at  a  future  day.  This  was  done  under 
the  authority  of  an  Act  of  the  Legislature  of  New  York,  passed 
in  1816,  as  appears  from  the  case  in  the  matter  of  opening  Fur- 
man  Street,  in  the  city  of  Brooklyn,  (17  Wend.  649)  ;  whereby  a 
survey  was  directed  to  be  made  of  Brooklyn,  which  was  then  but 
a  village,  extending  the  plan  of  it  far  beyond  its  population  at  that 
time,  together  with  a  map  thereof,  exhibiting  the  streets,  roads, 
and  «alleys,  to  be  permanently  laid  out.  The  survey  and  map 
were  made  in  1818,  by  trustees  appointed  for  that  purpose,  exhi- 
biting the  street  then  in  question,  among  others,  as  laid  out, 
which,  however,  was  not  to  be  opened  until  the  future  advance 
of  the  population  and  business  of  the  town  should  render  it  neces- 
sary. And  accordingly  no  step  was  taken  for  opening  it  under 
the  provisions  of  the  Act,  until  1835,  when  the  town  had  increased 
greatly  in  size  and  population,  and  had  become  a  city.  But  no 
one  seems  to  have  thought  the  Act,  or  the  proceedings  under  it, 
unconstitutional.  And  the  court  even  went  so  far  in  the  case  as 
to  hold  that  the  owners  of  buildings  in  Brooklyn,  erected  on  the 
n.  — 2c 
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site  of  the  streets,  as  designated  on  the  map  of  the  village,  were 
not  entitled  to  a  compensation  for  the  destruction  of  such  build- 
ings, by  the  opening  of  the  streets,  although  the  order  for  opening 
the  same  was  not  made  until  seventeen  years  after  the  approval 
and  adoption  of  the  map. 

It  has  also  been  made  an  objection  to  the  Act  of  Assembly  in  this 
case,  that  the  select  and  common  councils  of  the  city  are  required, 
on  the  petition  of  so  small  a  number  as  thirty  lot-holders,  within 
any  section  of  the  district,  to  admit  the  same  into  the  city,  and 
thereupon  to  cause  the  streets,  lanes  and  alleys  therein,  to  be 
opened.  This  certainly  cannot  be  sustained,  either  upon  consti- 
tutional or  other  grounds,  as  an  objection  to  the  validity  of  the 
Act ;  for  there  is  nothing  in  the  constitution  either  to  guide  or 
restrain  the  discretion  of  the  legislature  in  respect  to  it ;  and  this 
being  the  case,  whatever  they  have  directed  to  be  done  on  the 
subject  must  be  submitted  to  and  regarded  as  the  law  of  the  case. 

We  therefore  think  the  court  below  erred  in  deciding  the  Act 
of  Assembly,  under  which  the  proceeding  in  this  case  was  com- 
menced and  carried  on,  to  be  unconstitutional ;  and  that  it  was 
the  duty  of  the  court,  instead  thereof,  to  have  determined  that 
the  map  or  plan  of  the  said  district  should  either  be  fully  estab- 
lished, or  otherwise  be  established  with  such  alteration  as  they, 
upon  a  thorough  investigation  of  the  matter,  should  have  thought 
it  right  to  make,  in  order  the  most  effectually  to  promote  the 
public  interest  and  convenience,  and  not  that  of  private  indi- 
viduals, which  must  always  be  made  to  yield  to  the  public  benefit 
and  convenience  when  requisite,  or  so  intended  by  the  legislature. 
The  record  of  the  case  is  therefore  remanded  to  the  court  below, 
in  order  that  it  may  proceed  in  the  matter  as  required  by  the  Act 
of  Assembly. 

Record  remitted  for  further  proceedings. 
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Archer  against  Dunn.* 

S.  A.  &  W.  E.  and  the  firm  of  I.  C.  J.  O.  &  Co.,  merchants,  residing  in  Phil- 
adelphia, agreed  with  N.  D.  and  with  each  other,  to  enter  into  the  Chinese  trade, 
for  not  less  than  three  nor  more  than  five  years :  the  first  named  parties  furnish- 
ing capital  to  send  two  ships  annually  to  Canton  via  England ;  and  N.  D.  giv- 
ing his  services  in  selling  the  goods  at  Canton  and  investing  the  proceeds  in 
return  cargoes,  separately  consigned  to  the  parties  in  Philadelphia  in  proportion 
to  their  respective  shares.  N.  D.  was  not  to  bear  any  part  of  the  loss  on 
dry  goods,  but  was  to  share  equally  with  the  others  the  profits  on  their  sales 
and  to  receive  a  commission  on  specie  as  well  as  other  parts  of  each  cargo.  His 
profits  and  commissions  were  to  be  taken  out  at  Canton  and  shipped  on  his  sepa- 
rate account  in  one  of  the  company's  vessels ;  and  the  funds  of  the  other  parties 
were  to  be  invested  for  each  of  them  on  separate  account ;  and  Chinese  goods 
separately  invoiced  and  consigned  to  them  in  proportion  to  their  shares,  without 
regard  to  the  state  of  the  partnership  accounts.  This  arrangement  continued 
during  the  contemplated  period  of  five  years,  and  was  succeeded  by  another  be- 
tween N.  D.,  on  the  one  hand,  who  was  to  receive  a  commission  on  dry  goods 
instead  of  profits,  and  the  other  parties,  on  the  other  hand,  except  W.  E.  who 
had  retired.  It  was  succeeded  by  another  on  the  same  terms,  except  that  the 
concern  guaranteed  that  the  commissions  should  not  fall  short  of  $25,000  per 
year.  Held,  that  a  joint  action  for  money  had  and  received,  to  recover  the  pro- 
ceeds of  sales  made  in  the  second  and  third  periods,  might  be  maintained  by 
S.  A.  &  I.  C.  J.  O.  &  Co.  against  N.  D. 

*  This  case  was  argued  at  March  Term  1841. 
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Held  also,  that  N.  D.  could  not  set-off  in  such  suit  a  deht  due  to  him  by 
S.  A. 

Where  a  contract  for  commissions  to  an  agent  abroad  is  uncertain  in  its  terms, 
containing  blanks  to  be  filled  by  the  other  party,  which  never  is  done,  the  amount 
of  charge  for  commissions  must  be  collected  from  the  letters  and  acts  of  the  par- 
ties ;  and  if  the  agent  charges  commissions  in  the  accounts  sent  to  his  principals 
during  several  years,  and  is  suffered  to  run  through  a  succeeding  contract  with- 
out measures  being  taken  to  undeceive  him  until  his  return  home,  the  interpreta- 
tion of  the  contract,  where  it  is  doubtful,  ought  to  be  in  his  favour. 

The  amount  of  interest  is  to  be  determined  by  the  law  of  the  place  where  the 
contract  is  to  be  executed.  It  may  be  expressly  reserved,  though  it  exceed  the 
rate  allowed  by  the  law  of  the  domicil  or  the  law  of  the  forum  ;  and  where  no 
rate  is  stipulated,  the  parties  are  presumed  to  have  contracted  with  reference  to 
the  law  of  the  place  of  performance,  whether  statutory  or  customary.  If  the 
contract  is  to  be  executed  in  China,  the  measure  of  damages  for  the  breach  of  it 
is  the  customary  rate  of  Chinese  interest. 

THIS  was  an  action  of  assumpsit  originally  brought  by  Samuel 
Archer,  Isaac  C.  Jones,  Richard  Oakford,  and  Samuel  T.  Jones 
against  Nathan  Dunn,  in  which  the  plaintiffs  declared  for  a  large 
sum  of  money  had  and  received  by  the  defendant  to  their  use. 
After  the  institution  of  the  suit  Samuel  Archer  died,  and  the  trial 
was  had  in  the  names  of  the  survivors.  The  defendant  pleaded 
non  assumpsit  and  payment,  and  claimed  a  set-off  of  a  sum  of 
money  due  to  him  from  Samuel  Archer,  and  also  for  damages  on 
account  of  the  plaintiffs  not  complying  with  their  contract  to  send 
two  ships  a  year  to  Canton  via  Liverpool.  The  cause  was  tried 
at  JVm  Prius  before  Mr  Justice  Rogers,  and  a  verdict  was  ren- 
dered, by  consent,  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  the  amount  due,  if  any,  to  be  fixed  by  the  court  or  the 
counsel.  The  defendant  moved  for  a  new  trial. 

The  suit  was  brought  to  recover  back  moneys  received  by  the 
defendant  as  the  plaintiffs'  agent  or  factor  at  Canton,  in  China. 
The  defendant  claimed  to  retain  the  moneys  as  his  own  property, 
in  conformity  with  his  accounts  rendered  to  the  plaintiffs.  The 
plaintiffs  objected  to  certain  charges  in  these  accounts  as  errone- 
ous, alleging  that  the  defendant  was  not  entitled  to  withhold  these 
sums  of  money,  but  was  bound  to  pay  them  over.  The  claims 
consisted  of  three  kinds:  1.  An  alleged  overcharge  by  the  de- 
fendant of  the  amount  of  commission  he  was  entitled  to  for  mer- 
chandise which  left  England  for  Canton,  viz.,  the  overcharge  of 
5  per  cent,  on  gross  sales,  instead  of  2^  on  gross  sales  and  2^  on 
nett  proceeds.  2.  The  retention  of  a  large  sum  of  money  as  com- 
missions on  the  ship  Isabella  on  her  4th  voyage  to  Canton ;  which 
the  plaintiffs  alleged  was  to  be  placed  in  the  second  period,  viz., 
from  the  13th  of  July  1828,  and  terminating  on  the  13th  of  July 
1830 ;  and  the  defendant  contended  that  it  came  under  the  ar- 
rangement from  1826  to  1828.  3.  A  claim  of  interest  at  12  per 
cent,  on  the  sums  retained  by  defendant. 

The  evidence  was  voluminous,  consisting  of  the  agreements  of 
the  parties,  their  correspondence  during  many  years,  and  the  ac- 
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counts  between  them,  with  arguments  and  discussions  on  the  sub- 
jects in  controversy  prior  to  the  institution  of  this  suit. 

It  appeared  that  the  plaintiffs  were  merchants  residing  in  Phi- 
ladelphia, and  projected  a  course  of  trade  on  a  large  scale  from 
Philadelphia  to  Canton,  for  which  purpose  they  employed  the 
defendant  to  go  to  Canton  and  reside  there.  The  contracts 
between  the  parties  underwent  several  changes  from  time  to 
time.  The  first  agreement  was  entered  into  on  the  12th  of 
July  1821,  (in  connection  with  Whitton  Evans,  who  withdrew 
in  1826),  and  was  for  a  residence  there  by  the  defendant  for  not 
less  than  three  nor  more  than  five  years ;  and  under  it  he  remain- 
ed five  years :  and  the  defendant  was  to  be  compensated  partly 
by  a  commission  and  partly  by  one-quarter  of  the  profits.  The 
second  agreement  was  for  a  continuance  of  two  years  further  from 
the  13th  of  July  1826,  and  the  compensation  to  be  by  a  charge 
of  commissions.  A  third  agreement  was  made  for  his  residing 
there  two  years  from  the  13th  of  July  1828,  to  end  on  the  same 
day  in  1830;  the  commissions  the  same,  but  825,000  per  annum 
was  guaranteed.  The  defendant  went  to  Canton,  and  continued 
there  the  whole  time  agreed  on,  and  returned  to  this  country  on 
the  22d  of  November  1831.  The  dispute  turned  on  the  second 
and  third  agreements,  the  first  being  used  only  for  illustration. 

During  the  time  agreed  on,  from  1826  to  1828,  the  plaintiffs 
despatched  the  following  ships  from  Philadelphia  to  Canton  via 
England  : — The  Isabella  (third  voyage)  arrived  in  Canton  on  the 
5th  of  February  1827.  The  Woodrop-Sims,  on  the  7th  of  No- 
vember 1827;  the  Globe,  on  the  28th  of  February  1828;  and  the 
Isabella  (fourth  voyage)  on  the  13th  of  October  1828.  This  last 
vessel  sailed  from  Liverpool  on  the  15th  of  May  1828.  If  she 
fell  within  the  contract  from  '28  to  '30,  the  commissions  on  her  and 
the  Tobacco  Plant  exceeded  $50,000,  the  sum  stipulated  by  the 
agreement.  If  she  belonged  to  the  second  period,  the  commissions 
of  this  year  were  deficient  by  nineteen  or  twenty  thousand  dol- 
lars. 

Most  of  the  foregoing  vessels,  as  well  as  several  others,  went 
from  Philadelphia  to  Canton  via  Liverpool.  There  were  some 
others  sent  direct  from  Philadelphia  to  Canton,  about  which  there 
was  no  dispute,  namely,  the  Newport  and  the  Tobacco  Plant. 
There  arrived  in  China  to  defendant,  on  consignments  by  plain- 
tiffs, during  the  four  years  from  the  13th  of  July  1826,  to  the  13th 
of  July  1830,  as  follows,  viz. : 

Ship  Tobacco  Plant,  (fourth  voyage),  17th  of  October  1826,  from 
Philadelphia. 

Ship  Isabella,  (third  voyage),  5th  of  February  1827,  from  Liv- 
erpool. 

Ship  Newport,  12th  of  August  1827,  from  Philadelphia. 

Ship  Woodrop-Sims,  5th  of  October  1827,  from  Liverpool. 

Ship  Globe,  28th  of  February  1828,  from  do. 
n.  — 42  2c* 
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Ship  Isabella,  (fourth  voyage),  13th  of  September  1828,  from 
Liverpool. 

Ship  Tobacco  Plant,  (fifth  voyage),  13th  of  August  1829,  from 
Liverpool. 

Ship  Isabella,  (fifth  voyage),  23d  of  December  1829,  from  Liv- 
erpool. 

The  defendant  made  out  accounts  current,  from  time  to  time, 
separately,  with  S.  Archer,  and  with  Jones,  Oakford  &  Co.,  in 
which  expenses,  charges,  &c.,  on  all  goods  purchased  for  home- 
ward shipment,  as  well  as  on  outward  cargoes,  were  charged 
equally,  one-half  to  S.  Archer  and  the  other  half  to  I.  C.  Jones, 
Oakford  &  Co.  The  account-sales  were  all  headed  sales  by  N. 

D.  of  cargo  received  per  ship  ,  for  account  of  Samuel 

Archer  and  I.  C.  Jones,  Oakford  &  Co.,  of  Philadelphia. 

The  following  agreements  and  correspondence  were  read  in 
evidence  on  the  trial : 

1821,  July  12.  Agreement  between  Samuel  Archer,  I.  C.  Jones, 
Oakford  &  Co.,  and  Whitton  Evans  of  the  one  part,  and  Nathan 
Dunn  of  the  other  part. 

The  first  named  parties  having  determined  to  enter  into  the 
China  trade  on  joint  account,  and  to  make  the  same  their  prin- 
cipal business,  mutually  bind  themselves  to  continue  the  same  for 
a  term  not  short  of  three,  nor  exceeding  five  years,  unless  it  should 
be  found  that  the  business  cannot  be  continued  (during  either  of 
those  periods)  without  a  loss,  in  which  case,  a  majority  in  the 
United  States  may  annul  the  same  at  an  earlier  time. 

The  first  named  parties  engage  to  furnish  the  whole  capital  to 
carry  on  said  trade,  and  to  send  not  less  than  two  ships  in  each 
year  to  Canton,  via  England. 

Nathan  Dunn  agrees  to  proceed  to  England  to  procure  a  cargo 
of  dry  goods,  to  be  shipped  on  board  the  ship  Columbian,  with 
what  specie  the  first  named  parties  may  ship,  and  proceed  to 
Canton. 

With  a  view  of  embracing  all  the  advantages  of  the  China 
trade,  N.  Dunn  agrees  to  reside  in  Canton  during  the  period  this 
arrangement  may  continue,  and  to  transact  all  the  business  of 
said  concern. 

The  first  named  parties  agree  to  allow  Nathan  Dunn  three  per 
cent,  commission  on  all  the  specie  shipped,  and  one-fourth  of  the 
profits  arising  on  the  sale  of  dry  goods  to  be  received  in  Canton 
on  closing  the  sales  of  each  shipment,  and  three  per  cent,  on  sales, 
and  three  per  cent,  investment  of  proceeds  of  all  other  cargo  (than 
dry  goods),  by  the  concern:  but  no  commission  for  investing  the 
proceeds  of  dry  goods. 

The  first  named  parties  mutually  agree  that  should  there  be  a 
loss  on  any  cargo  of  dry  goods  sent  by  the  concern  to  Canton, 
that  Nathan  Dunn  is  to  bear  no  part  thereof. 
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The  first  named  parties  mutually  agree,  that  in  placing  funds 
in  England,  each  one  is  at  liberty  at  their  own  risk,  to  make 
remittances  or  shipments  in  any  way  they  may  deem  most  to 
their  interest,  for  their  respective  proportion. 

The  first  named  parties  are  each  to  receive  one-fourth  of  the 
profits  arising  out  of  the  sale  of  dry  goods,  and  each  one-third  of 
the  profits  on  the  sale  of  other  cargo. 

All  the  funds  invested  at  Canton  on  account  of  the  three  first 
named  parties  to  be  in  separate  invoices,  consigned  to  them  sepa- 
rately, each  containing  as  near  the  same  kind  of  goods  as  possible, 
and  occupying  nearly  the  same  tonnage. 

Nathan  Dunn  is  to  ship  his  proportion  of  the  profits  arising  out 
of  the  sale  of  dry  goods,  in  nearly  the  same  description  of  goods, 
and  occupying  nearly  the  same  proportion  of  room,  as  the  first 
named  parties,  in  the  first  vessel  belonging  to,  or  chartered  by 
the  concern  after  the  sales  of  the  cargo  are  closed  in  Canton ;  the 
freight  on  his  tonnage  to  be  at  the  same  price  as  the  concern's. 

It  is  agreed  that  in  estimating  the  cost  of  dry  goods  in  Canton, 
that  the  exchange  on  England  shall  be  taken  at  par,  and  all  that 
the  sales  produce  above  this  estimation  shall  be  divided  as  above 
specified ;  subject,  however,  in  the  United  States,  to  the  charge 
of  the  current  rate  of  exchange,  or  price  of  bills  at  the  time  of 
remittance  to  England  for  the  payment  of  the  same,  with  com- 
mission, insurance,  and  interest,  until  in  funds  for  the  same  in 
Canton. 

If  the  above  charges  should  exceed  the  par  of  exchange,  N. 
Dunn's  agent  is  to  pay  his  proportion  to  the  first  named  parties 
in  Philadelphia.  Should  they  be  under  the  par  of  exchange,  the 
first  named  parties  to  pay  N.  Dunn's  agent  his  proportion. 

The  first  named  parties  agree  to  allow  N.  Dunn,  in  lieu  of  rent 
of  factory,  provisions,  servants,  cumshaws  to  linguist  and  house 
compradore,  if  two  ships  arrive  within  each  year,  $1667  on  each 
ship;  if  three  or  more  within  the  year,  $550  to  be  charged  on 
such  additional  ship,  to  be  received  in  Canton,  and  three  per 
cent,  to  be  charged  on  the  ship  and  factory  disbursements: 
Nathan  Dunn  to  be  allowed  15  tons  privilege  each,  on  two  ships 
annually.  If  but  one  ship  arrives  at  Canton  within  the  year,  N. 
Dunn  is  to  receive  $3334  on  said  ship  for  factory  disbursements, 
or  expenses  in  Canton;  and  if  none  should  arrive  within  the  year, 
the  first  named  parties  agree  to  pay  N.  Dunn  $3334  in  lieu 
thereof. 

Any  storage,  or  other  expenses  occasioned  by  purchasing  goods 
in  anticipation  of  arrivals,  to  be  charged  to  the  concern. 

The  first  named  parties  agree,  that  in  case  they  should  dis- 
continue the  concern  at  an  earlier  period  than  is  now  contem- 
plated, they  will  allow  N.  Dunn  at  the  rate  of  $3334  per  annum, 
during  the  time  he  may  be  employed  at  Canton  in  closing  the  con- 
cern after  the  dissolution,  not  to  exceed  one  year. 
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N.  Dunn  agrees  that  his  agent  shall  pay  to  the  first  named 
parties,  the  nett  proceeds  arising  out  of  his  proportion  of  profits 
on  dry  goods  sold  in  Canton,  on  closing  the  sales  of  each  shipment 
in  Philadelphia. 

The  first  named  parties  engage  to  pay  N.  Dunn  an  interest  of 
six  per  cent,  per  annum  on  all  sums  received  from  his  agent, 
which  is  to  be  employed  on  their  account  and  risk  in  the  contem- 
plated business  during  the  continuation  of  said  concern ;  at  the 
expiration  of  which,  the  first  named  parties  individually  bind 
themselves  to  pay  the  principal  thus  received,  with  interest,  unto 
Nathan  Dunn,  in  cash  or  their  obligation  at  sixty  days,  with 
interest. 

It  is  agreed  that  Nathan  Dunn  is  at  liberty  to  employ  any  funds 
that  may  arise  from  commissions  in  any  way  he  may  deem  most 
to  his  interest. 

It  is  agreed  that  any  specie  or  stores  for  his  own  use,  that  N. 
Dunn  may  have  to  ship  to  Canton,  shall  go  free  of  freight. 

Nathan  Dunn  engages  to  use  his  best  endeavours  in  the  sale  of 
the  outward  cargoes,  and  the  purchase  of  the  return  cargoes,  for 
the  interest  of  the  concern. 

Nathan  Dunn  may  deduct  the  excess  of  his  actual  expenses 
(over  and  above  what  is  allowed  him)  from  his  share  of  profits  on 
the  dry  goods  in  Canton,  and  what  may  be  required  for  his  stores 
in  Philadelphia,  to  be  deducted  from  the  proceeds  arising  from  the 
sales  of  said  dry  goods. 

N.  Dunn  agrees  to  give  some  one  of  the  concern  the  preference 
in  consigning  the  merchandize  arising  out  of  the  profits  of  the  dry 
goods  in  Canton,  provided  they  will  transact  the  business  on  as 
satisfactory  terms  as  any  other  person. 

It  is  understood  that  N.  Dunn  is  not  to  solicit  or  receive  con- 
signments from  any  other  concern  whatever. 

It  being  also  expressly  understood  that  this  is  to  be  the  business 
of  the  concern,  each  party  bind  themselves,  in  order  to  carry  the 
above  agreement  availably  into  effect,  not  to  engage  in  any  other 
business  that  will  interfere  with  this  arrangement,  and  particu- 
larly not  to  encourage  or  engage  in  other  shipments  beyond  the 
Cape  of  Good  Hope.  (Signed  respectively.) 

Philadelphia,  7th  mo.  12th,  1821. 

P.  S.  It  is  understood  by  the  parties  to  the  within  agreement, 
that  N.  Dunn's  privilege  for  stores,  specie,  or  goods,  may  be  35 
tons  each  in  two  ships  outward,  annually,  and  is  not  to  exceed 
this  specification.  (Signed  respectively.) 

"Canton,  March  llth,  1824. 
"S.  ARCHER,  I.  C.  JONES,  OAKPORD  &  Co., 
and  WHITTON  EVANS. 
"  Respected  friends, — If  the  East  India  Co.  do  not  increase 
their  importations,  and  the  quantity  of  dry  goods  sent  to  this 
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country  by  Americans  should  be  small, — or  say  that  it  does  not 
exceed  the  quantity  heretofore  sent, — I  am  of  the  opinion  that 
there  would  not  be  much  risk  of  a  loss  in  forwarding  two  ships 
with  cargoes  to  this  country  annually,  consisting  each,  say  of 
from  8250,000  to  $300,000,  provided  they  arrive  in  the  proper 
season.  As  respects  your  proceedings  on  the  receipt  of  this,  if 
you  have  not  forwarded  more  than  one  cargo  since  the  Colum- 
bian, Faulks,  and  say  this  comes  to  hand  about  the  30th  July, 
140  days,  and  that  Samuel  could  arrive  in  England  by  the  1st 
September,  that  a  cargo  could  be  despatched  by  the  15th  Decem- 
ber, allowing  him  3^  months,  and  allowing  a  ship  130  days'  pas- 
sage, she  would  arrive  here  say  the  1st  of  May.  I  suggest  for 
your  consideration,  whether  it  might  not  be  better,  under  present 
circumstances,  to  send  a  second  ship,  although  too  late  to  sell  the 
cargo  to  best  advantage,  in  preference  to  laying  over  for  the  next 
season.  If  you  should  decide  in  the  affirmative,  it  might  be  best, 
on  account  of  the  lateness  in  the  season,  to  let  the  amount  be 
small,  say  $150,000  to  $200,000. 

From  the  time  required  to  effect  sales  in  this  country,  I  should 
not  wish  a  cargo  to  exceed  8300,000,  and  not  more  than  two  in  a 
season.  In  Nos.  19  and  45,  I  have  informed  you  that  it  is  very 
important  that  the  cargoes  arrive  here  at  the  time  specified, — to 
which  I  now  wish  again  to  call  your  attention,  and  to  request  that 
in  future  they  may  be  forwarded  so  as  to  arrive  here  one  month 
earlier  than  the  time  specified  in  No.  19, — say  the  first,  from  the 
first  of  the  llth  to  the  last  of  the  12th  month;  and  the  second, 
from  the  first  of  the  2d  month  to  the  last  of  the  3d  month. 

"  Truly, 

"  NATHAN  DUNN." 


"Canton,  December  1th  1824. 
"  SAMUEL  ARCHER. 

"  Dear  friend, — There  would,  in  my  opinion,  be  considerable 
risk  in  consigning  goods  to  much  amount  to  any  of  the  Hong 
merchants  of  this  place.  They  should  not  only  be  under  the 
direction  of  a  person  acquainted  with  the  business  of  this  country 
generally,  but  with  the  quality  and  value  of  dry  goods  in  particu- 
lar ;  and  even  then,  to  pursue  it  to  any  extent  with  a  prospect  of 
success,  it  will  require  the  strictest  personal  superintendence. 

I  have  not  made  any  discoveries  in  any  new  branch  that  I 
have  sufficient  confidence  in  to  recommend  to  thy  notice.  The 
most  profitable  trade  to  this  country  is,  I  presume,  the  one  in 
which  thou  art  engaged. 

The  competition  in  the  general  commerce  between  this  and 
the  United  States,  is  now  so  great  that  it  cannot  be  continued 
in  the  usual  way  with  much  prospect  of  success.  The  most 
lucrative  mode  that  has  heretofore  been  pursued,  and  which 
might  yet,  if  judiciously  managed,  yield  a  moderate  profit,  is  simi- 
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lar  to  what  I  took  the  liberty  of  pointing  out  to  you  under  date 
of  the  llth  mo.  17th,  1823— No.  60. 

In  adverting  to  the  query  contained  in  thy  favour  of  the  5th 
mo.  29th,  and  the  period  when  the  present  agreement  with  the 
concern  terminates,  I  have  thought  that  it  might  now  be  season- 
able, and  that  thee  might  expect  that  I  should  inform  thee  whe- 
ther or  not  there  was  any  advantageous  business  that  I  could 
recommend  to  thy  notice  for  our  mutual  benefit,  that  might  be 
taken  up  at  the  expiration  of  that  period.  I  am  aware  that  pro- 
positions should  be  made  with  caution  by  junior  persons  in  subor- 
dinate situations,  but  as  I  am  addressing  one  who  I  hold  in  higher 
estimation  than  those  of  my  friends  in  the  ordinary  course  of 
business,  one  who,  though  he  might  reject  my  opinions,  will  not 
treat  them  with  ridicule ;  these,  when  taken  in  connexion  with 
the  time  required  for  replies  to  our  communications,  may  be  some 
apology  for  the  proposition  that  I  am  about  to  make.  But  previous 
to  proposing  it,  I  cannot  refrain  from  stating,  that  I  have  been  look- 
ing forward  to  the  day  of  returning  to  my  dear  native  country 
with  much  solicitude,  and  if  a  moderate  compensation  for  my 
personal  wants  were  all  that  was  required,  I  might  look  forward 
to  the  end  of  the  present  agreement  with  a  hope  of  its  being  real- 
ized ;  but  as  there  may  be  others  that  may  suppose  they  are  enti- 
tled to  my  assistance,  I  cannot  determine  on  that  period  for  my 
return,  without  an  apprehension  that  it  may  at  least  be  prema- 
ture. For  all  the  privations  that  I  am  sustaining,  a  palliation  is 
easily  found  in  the  magnitude  of  my  former  misfortunes. 

If,  then,  thee  should  be  of  the  opinion  that  the  present  business 
might  be  continued  for  a  further  term  than  the  present  agreement 
to  advantage,  either  by  the  same  concern,  or  on  thy  own  account, 
I  would  consent,  if  agreeable  to  you,  to  remain  for  a  further  term 
of  two  years,  to  commence,  say  on  the  7th  mo.  13th  1826,  and  end 
on  the  same  day  in  1828,  on  the  following  conditions : 

That  you  should  send  two  ships  to  this  country  by  way  of 
England,  with  about  $300,000  cost  in  dry  goods,  and  from  50  to 
$80,000  in  specie,  in  each  ship  annually,  consigned  to  my  address ; 
that  if  more  than  two  ships  were  annually  sent  by  the  way  of 
England,  or  specie,  or  other  property,  is  sent  to  this  country  by 
any  of  the  concern  from  any  other  quarter,  or  in  ships  direct  from 
the  United  States,  that  all  such  property  should  be  consigned  to 
myself. 

That  I  should  give  my  exclusive  services  to  the  concern,  and 
receive  as  a  compensation  for  the  same,  3  per  cent,  commissions 
on  the  gross  amount  sales,  and  3  per  cent,  for  investing  the  pro- 
ceeds, and  3  per  cent,  on  the  amount  of  specie  shipped.  The 
charges  on  the  ships,  &c.,  and  my  privileges  in  them  to  be  the 
same  as  heretofore ;  and  that  I  should  be  at  liberty  to  manage  my 
funds  in  any  way  that  I  might  deem  most  to  my  interest,  except- 
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ing  that  I  should  not  interfere  with  your  interest  in  importing 
any  dry  goods  from  England. 

I  should  here  observe,  that,  if  at  any  time  the  information 
you  should  receive  from  me  of  dry  goods  should  be  so  unfavour- 
able as  to  make  it  necessary  for  you  to  suspend  your  operations 
for  a  season  to  prevent  a  loss,  that  in  that  event,  I  should  not 
wish  a  fulfilment  of  your  stipulation  in  sending  the  two  ships  in 
each  season.  If  no  ship  should  arrive  within  the  year,  that  I 
should  be  allowed  3,334  dollars  in  lieu  of  factory  expenses. 

As  I  am  not  to  receive  consignments  from  any  other  concern,  it 
will  be  required  that  you  engage  that  this  shall  only  be  yours,  and 
that  you  will  not  enter  into  any  other  that  will  in  the  least  inter- 
fere with  this  arrangement,  and  particularly  not  to  engage  in,  or 
encourage  any  shipments  to  the  eastward  of  the  Cape  of  Good 
Hope. 

Having  now  made  a  tender  of  my  services,  I  have  to  request 
that  thou  wilt,  as  early  as  thee  can  after  the  receipt  of  this,  inform 
me  of  thy  determination. 

If  you  should  determine  on  a  further  continuance  of  the 
business,  it  would  be  desirable,  if  practicable,  that  the  same  agent 
be  continued  in  England  for  purchasing  the  goods,  and  that  the 
same  attention  be  paid  as  heretofore  to  any  alterations  that  the 
state  of  this  market  may  hereafter  require  in  purchasing  the  dif- 
ferent articles :  and  that  the  time  and  mode  of  disposing  of  the 
merchandise  in  this  country,  be  left  to  my  direction  to  manage  in 
the  best  way  I  could  for  your  interest. 

Accept  my  best  wishes, 

1st  Phoenix.     )  NATHAN  DUNN." 

2d  Caledonia.  ) 

"  Philadelphia,  April  15th,  1825. 
"  NATHAN  DUNN. 

Esteemed  friend, — The  Tobacco  Plant  left  this  the  7th  inst., 
and  hope  this  will  find  her  safe  at  Canton. 

We  now  come  to  answer  thy  proposition  with  respect  to 
remaining  in  Canton  for  two  years  beyond  the  term  formerly 
agreed  upon.  The  concern  are  agreed  to  continue  the  business 
for  a  further  term  of  two  years,  from  the  7th  mo.  13th,  1826,  on 
the  same  terms  as  formerly.  If  this  is  not  agreeable  to  N.  D., 
will  allow  5  per  cent,  commission  on  sales  of  merchandise,  and  for 
investing  nett  proceeds  of  same,  and  3  per  cent,  for  specie,  and 
will  engage  to  send  at  least  two  ships  in  each  year  with  merchan- 
dise and  specie  (if  advice  received  from  thee  will  warrant  it  with- 
out a.  prospect  of  loss),  to  an  amount  not  less  than  $ 300,000,  each 
ship ;  $260,000  of  which  shall  be  in  merchandise ;  and,  as  said 
above,  if  the  advices  received  from  thee  from  time  to  time  will 
warrant  a  further  amount  being  sent,  it  shall  be  done ;  and  any 
other  business  done  by  the  concern  at  Canton  during  said  period, 
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will  be  given  to  thee  at  the  customary  commission.  We  would 
prefer  thy  accepting  the  first  of  the  two  propositions  now  offered, 
but  if  the  second  be  preferred,  shall  be  satisfied.  We  do  not 
know  how  thee  may  consider  the  last  offer  on  our  part,  but  we 
think  it  liberal,  as  all  the  risk  of  market,  bad  debts,  &c.,  &c., 
will  rest  with  us.  We  shall  be  glad  to  know,  as  early  as  is  con- 
venient, whether  either  of  the  terms  proposed  meets  thy  approval ; 
in  the  mean  time  shall  continue  our  operations  as  though  no 
change  was  to  take  place  in  thy  remaining  in  Canton. 
With  sentiments  of  much  regard,  we  are  thy  friends, 

(Signed)  "I.  C.  JONES,  OAKFORD  &  Co. 

"  SAMUEL  ARCHER, 
"  WHITTON  EVANS." 


Extract  of  letter  to  Nathan  Dunn,  from  Samuel  Archer,  dated  Phi- 
ladelphia, April  18th,  1825. 

"  The  concern  have  written  to  thee  by  this  conveyance  respect- 
ing thy  remaining  in  Canton  two  years  beyond  the  time  formerly 
agreed  upon.  Thee  will  of  course  decide  as  may  best  suit  thy 
own  views  upon  this  subject ;  but  if  I  was  entirely  disinterested  I 
should  say,  judging  from  past  operations,  that  either  offer  was 
advantageous,  but  the  latter  of  course  most  certain,  say  four  voy- 
ages during  the  two  years,  $250,000  each,  in  dry  goods,  is 
$1,000,000.  Sells  for  $1,400,000,  at  5  per  cent.,  is  $70,000 ;  and 
say  $160,000  in  specie,  at  3  per  cent.,  is  $4,800 ;  total  commis- 
sions $74,800 ;  on  the  returns  25  per  cent,  would  make  a  pretty 
good  business  for  two  years,  with  the  chance  of  still  larger  funds, 
should  the  prospects  warrant,  and  possibly  one  or  two  ships  direct 
to  thy  consignment." 

Extract  of  Letter  No.  108,  dated  Canton,  July  18th,  1825,  from 
Nathan  Dunn  to  S.  Archer,  I.  C.  Jones,  Oakford  fy  Co.,  and 
Whitton  Evans. 

"  Had  your  ship  arrived  by  about  the  1st  of  the  4th  month,  and 
her  size  moderate,  it  was  my  intention  to  have  endeavoured  to 
effect  sales  sufficient  for  her  sailing  with  light  funds  in  all  the  7th 
or  8th  month,  but  the  unseasonable  amount  and  large  tonnage  of 
the  New  Jersey,  has  laid  such  an  effort  at  rest. 

My  situation  at  present  is  an  anxious  one.  The  contracts  for 
silks  amount  to  $140,000,  and  for  teas  bought  to  $40,000;  the 
money  for  most  will  soon  be  required.  To  sell  the  ship's  inward 
cargo,  in  the  present  state  of  the  market,  will  require  a  sacrifice 
of  40  a  $50,000 ;  to  hypothecate  will  be  nearly  as  injurious;  to 
hold  until  the  proper  season,  to  wit,  the  llth  month,  will  put  the 
persons  to  whom  I  owe  the  money  to  serious  inconvenience. 

In  looking  to  sales,  the  previous  loss  is  not  the  most  serious 
objection  to  its  accomplishment.  If  you  will  allow  me  to  digress, 
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I  shall  endeavour  to  give  my  reasons ;  the  conduct  of  all  the  few 
foreigners  that  reside  in  this  country  (particularly  the  Americans) 
is  closely  scrutinized  by  the  Chinese ;  we  all  have  our  particular 
characters  amongst  them.  They  have  strong  prejudices,  and 
transact  business  very  different  from  the  Americans  or  English 
merchants ;  one  particular  trait  in  their  character  is  the  facility 
with  which  they  unite,  when  they  find  a  man's  necessities  occa- 
sionally require  him  to  sell,  to  purchase  the  goods  at  a  rate  much 
below  the  market  .value.  These  combinations,  or  consues  as  they 
are  termed,  will  account  for  the  difficulty  (you  will  perceive  that 
I  allude  to  the  cloth,  and  other  outside  merchants)  of  a  poor  hong 
merchant's  accomplishing  favourable  sales  to  any  extent,  unless 
it  is  a  mere  agent  or  broker ;  whenever  they  ascertain  that  a  poor 
hong  has  actually  made  purchases,  they  withdraw  until  his  neces- 
sities compel  him  to  sell  on  any  terms." 
Received  12th  mo.  24th,  1825. 


Extract  of  Letter,  dated  Philadelphia,  September  27,  1825,  from 
I.  C.  Jones,  Oakford  <£•  Co.,  and  Whitton  Evans,  to  Nathan 
Dunn. 

"  Our  last  was  under  date  of  14th  inst.,  (to  be  forwarded  by 
this  conveyance),  since  which  our  markets  have  experienced  a 
further  depression  for  almost  every  description  of  goods  that  are 
offered  at  public  sales ;  and  Canton  goods,  both  teas  and  silks, 
feel  their  full  share,  the  market  already  being  pretty  well  sup- 
plied, and  parcels  being  constantly  thrown  into  auction  appears 
to  have  completely  alarmed  the  buyers.  Crape  dresses  that  were 
in  fair  request  at  $5.50  at  the  time  the  Isabella  arrived,  have  re- 
cently been  sold  at  $4.75  to  $5.00 ;  black  handkerchiefs  $6.75  to 
$7.00 ;  and  other  articles  also  at  considerably  lower  prices.  We 
made  pretty  large  sales  before  the  fall,  most  of  which  has  been 
since  the  arrival  of  the  Pacific." 


"Canton,  November  IQth,  1825. 

SAMUEL  ARCHER,  I.  C.  JONES,  OAKFORD  &  Co.,  ) 
and  WHITTON  EVANS.  \ 

"  Respected  friends, — Had  I  been  aware  that  the  terms  upon 
which  I  offered  to  remain  in  this  country,  as  stated  to  your  Sam- 
uel Archer,  under  date  of  the  12th  mo.  7th,  1824,  would  be  con- 
sidered by  you  unreasonable,  it  might  not  have  been  foreign  to 
the  subject  to  have  informed,  that  in  making  the  proposition  I 
was  not  actuated  entirely  by  sinister  motives,  or  they  might  have 
led  me  to  look  for  a  higher  compensation  from  another  quarter ; 
but  I  really  believed  that  the  offer  (as  far  as  interested  motives 
would  permit  me  to  judge  at  least)  was,  under  all  circumstances, 
reasonable.  Had  it  been  a  business  such  as  is  usually  pursued 
by  the  Americans  in  their  intercourse  with  this  country,  my  claims 
ii.  —  43  2  D 
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for  a  compensation  in  its  execution  would  have  been  of  a  much 
less  prominent  nature ;  but  as  it  is  one  which  I  have  introduced 
to  your  notice,  and  one  in  which  I  have  suffered  some  anxiety  and 
privation  in  fulfilling  the  department  allotted  me  in  this  country, 
the  success  of  which  I  am  confident  would  yet  be  found  on  a  trial 
to  be  very  materially  connected  with  its  judicious  execution  in 
this  country,  and  one  which,  under  the  most  favourable  circum- 
stances, would  be  most  materially  affected  by  an  experienced  com- 
petitor. These  were  some  of  the  considerations  which  led  me  to 
believe  that  you  would  not  consider  the  terms  I  proposed  unrea- 
sonable. 

The  preference  I  feel  for  those  who  have  countenanced  me  with 
their  confidence  and  efficient  support,  has  been  the  strongest  mo- 
tive in  influencing  me  to  the  determination  of  remaining  for  a  fur- 
ther term  of  two  years  in  this  country  as  your  agent ;  and  I  now 
inclose  two  copies  of  a  memorandum  of  an  agreement  drawn  up 
in  conformity  with  the  conditions  stated  to  your  Samuel  Archer 
in  the  12th  mo.  7th  last,  excepting  the  commissions  on  the  sales 
and  investment  of  the  dry  goods,  which,  after  the  foregoing  re- 
marks, I  must  leave  for  your  decision  to  fill  at  either  the  five  per 
cent,  for  the  sales  and  investment  of  dry  goods,  agreeable  to  your 
offer  under  date  of  the  4th  mo.  15,  1825 ;  or  say  two  and  a  half 
per  cent,  on  sales  of  dry  goods,  and  two  and  a  half  per  cent,  for 
investing  the  proceeds,  which  amounts  to  the  same ;  or  on  my 
terms  of  three  per  cent,  on  the  gross  amount  sales  of  dry  goods, 
and  three  per  cent,  for  investing  the  nett  proceeds. 

I  should  here  state  my  reasons  for  inserting  gross  amount  sales 
on  the  dry  goods.  In  several  instances  I  have  succeeded  in  mak- 
ing arrangements  with  some  of  the  poorer  hong  merchants  for  the 
payment  of  the  duties  at  a  handsome  discount,  as  you  will  see 
by  referring  to  the  sales,  the  details  of  which  I  need  not  recapitu- 
late ;  suffice  to  say,  that  in  its  execution  I  have  had  considerable 
trouble,  and  have  been  strongly  opposed  by  the  richer  part  of  the 
co-hong,  aided  by  the  Hon.  the  East  India  Company :  for  these 
and  many  other  reasons,  there  is  no  part  of  the  business  on  which 
I  feel  that  I  have  stronger  claims  for  a  compensation. 

Although  I  must  now  accept  of  either  commission  on  the  sales 
and  investment  on  the  dry  goods,  I  shall  wait  with  some  solicitude 
your  determination. 

You  will  have  the  goodness  to  return  me  one  of  the  copies  by 
the  first  opportunity. 

Of  my  attention  to  the  business  intrusted  to  my  care,  and  the 
manner  of  its  execution,  you  have,  no  doubt  ere  this,  formed  a 
judgment ;  whether  it  has  been  such  as  to  have  met  with  your 
approbation  I  am  not  now  about  to  inquire,  but  to  say  that  in  com- 
ing to  the  decision  of  remaining  for  the  further  term  of  two  years, 
that  I  am  not  insensible  to  the  stimulus  inseparable  from  the  ap- 
probation of  those  whom  I  wish  to  please ;  and  a  belief  that  my 
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exertions  will  be  well  received,  will  continue  to  excite  an  increas- 
ed zeal  in  the  gratifying  task  of  giving  satisfaction  to  my  employ- 
ers. With  much  respect,  I  remain, 

1st  per  Addison.  NATHAN  DUNN." 

"  Samuel  Archer,  I.  C.  Jones,  Oakford  &  Co.  and  Whitton  Evans, 
merchants  of  Philadelphia,  having  been  engaged  in  the  China  trade 
for  several  years  past,  under  a  written  agreement  which  expires 
on  the  7th  mo.  13th,  1826,  believing  it  would  be  to  their  interest 
to  extend  the  business  for  a  further  period,  and  Nathan  Dunn  who 
has  resided  at  Canton  as  their  agent  agreeing  to  remain  in  China 
for  that  purpose,  the  first  named  parties  engage  to  continue  the 
China  trade  on  joint  account  for  a  further  term  of  two  years,  com- 
mencing on  the  7th  mo.  13th,  1826,  and  ending  on  the  same  day 
in  the  year  1828,  and  to  employ  Nathan  Dunn  to  reside  at  Canton 
as  their  sole  agent,  on  the  following  conditions : 

The  first  named  parties  engage  to  send  not  less  than  two  ships 
in  each  year  to  Canton  via  Imgland,  with  cargoes  of  not  less  than 
$300,000,  or  say  $260,000,  first  cost  in  dry  goods,  and  $40,000  in 
specie,  in  each  ship  consigned  to  Nathan  Dunn. 

The  first  named  parties  engage  that  if  more  than  two  ships  are 
sent  via  England  to  Canton  in  each  year,  or  that  if  ships,  specie, 
or  any  other  property  is  sent  to  Canton  by  the  concern,  or  any 
one  of  the  same,  from  any  other  quarter,  or  in  ships  direct  from 
the  United  States,  that  all  such  property  shall  be  consigned  to 
Nathan  Dunn. 

Nathan  Dunn  engages  to  use  his  best  exertions  in  disposing  of 
the  outward  cargoes  received  from  the  first  named  parties,  and  in 
investing  the  proceeds  for  the  return  cargoes  for  their  interest. 

Nathan  Dunn  engages  that  all  the  funds  invested  at  Canton  for 
the  three  first  named  parties,  shall  be  in  three  separate  invoices, 
consigned  to  each  respectively,  corresponding  in  amount  and  kind 
of  goods  as  near  as  possible,  and  occupying  nearly  the  same  ton- 
nage. 

Nathan  Dunn  is  not  to  interfere  with  the  interest  of  the  first 
named  parties  in  soliciting  or  receiving  consignments  from  any 
other  concern,  (excepting  a  mutual  arrangement  with  some  respect- 
able resident  at  Canton  to  act  in  case  of  demise),  or  in  importing 
dry  goods  from  England. 

The  first  named  parties  engage  to  allow  Nathan  Dunn,  as  a  com- 
pensation for  his  services,  the  following  commissions,  to  wit : 

per  cent,  on  the  amount  sales  of  dry  goods,  and 

per  cent,  for  investing  the  proceeds,  and  three  per  cent,  on  all 
specie  shipped,  and  three  per  cent,  on  sales,  and  three  per  cent, 
for  the  investment  of  all  other  cargo  (than  dry  goods),  and  three 
per  cent,  on  the  ships  and  factory  disbursements  to  be  received  in 
Canton. 

The  first  named  parties  agree  to  allow  Nathan  Dunn,  in  lieu  of 
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factory  rent,  provisions,  servants,  cumshaws  to  linguist,  and  house 
compradore,  if  two  ships  arrive  within  each  year,  sixteen  hundred 
and  sixty-seven  dollars  on  each  ship ;  if  three  or  more  within  the 
year,  five  hundred  and  fifty  dollars  to  be  charged  on  each  such 
additional  ships ;  if  but  one  ship  arrives  at  Canton  within  the 
year,  thirty-three  hundred  and  thirty-four  dollars  is  to  be  charged 
in  lieu  of  factory  rent,  &c.,  as  above  specified,  on  said  ship ;  and 
if  none  should  arrive  within  the  year,  then  the  first  named  parties 
agree  to  pay  to  Nathan  Dunn  thirty-three  hundred  and  thirty- 
four  dollars  in  Canton  in  lieu  thereof. 

The  first  named  parties  agree  to  allow  Nathan  Dunn  fifteen  tons 
of  forty  cubic  feet  privilege  each  in  two  ships,  in  each  year  from 
Canton  to  the  United  States ;  and  for  stores,  specie,  and  merchan- 
dise, (other  than  dry  goods),  not  exceeding  thirty-five  tons  each 
in  two  ships  annually  from  the  United  States  via  England  to  Can- 
ton, free  of  freight. 

Any  storage  or  other  expenses  on  the  outward  cargoes  at  Can- 
ton, or  on  goods  purchased  in  anticipation  of  arrivals,  to  be  charged 
to  the  first  named  parties. 

Nathan  Dunn  is  at  liberty  to  transact  business  on  his  own 
account  in  any  way  that  he  may  deem  most  to  his  interest. 

It  is  understood  that  if  the  information  received  from  Nathan 
Dunn,  by  the  first  named  parties,  of  the  state  of  the  Canton  mar- 
ket for  dry  goods  should  be  so  unfavourable  as  to  make  it  neces- 
sary for  them  to  suspend  their  operations  for  a  season  to  prevent 
a  loss,  that  in  such  an  event  their  engagement  to  send  two  ships 
in  each  year  via  England  to  Canton,  is  not  to  be  considered  bind- 
ing- 
It  being  expressly  understood  that  this  is  to  be  the  business  of 
the  concern,  the  first  named  parties  engage  that  they  will  not  enter 
into  any  other  business  that  will  in  the  least  interfere  with  this 
arrangement ;  and  particularly  not  engage  in,  or  encourage  any 
other  shipments  to  the  eastward  of  the  Cape  of  Good  Hope. 
Signed  at  Canton,  llth  mo.  19th,  1825,  by 

NATHAN  DUNN. 

P.  S.  On  signing  the  above  agreement  by  N.  Dunn,  the  first 
item  of  commissions  on  the  sales  of  dry  goods  and  investing  the 
proceeds  is  left  blank.  N.  Dunn  asked  three  per  cent,  on  the 
gross  amount  sales,  and  three  per  cent,  for  investing  the  proceeds 
as  per  letter  to  Samuel  Archer  of  the  12th  mo.  7th,  1824,  and  the 
first  named  parties  offered  five  per  cent,  on  the  sales  and  invest- 
ing the  nett  proceeds,  as  per  their  favour  of  the  4th  mo.  15th, 
1825.  It  is  now  left  with  them  to  fill  up,  at  not  under  the  five 
per  cent.,  or  above  three  per  cent,  on  the  gross  amount  sales, 
and  three  per  cent,  for  investing  the  proceeds,  as  they  may  think 
proper. 

NATHAN  DUNN." 
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"  Canton,  December  1th,  1825. 
"  SAMUEL  ARCHER,  I.  C.  JONES,  OAKFORD  &  Co.  ) 
and  W.  EVANS.  \ 

Respected  friends, — Under  this  date  I  have  written  to  Samuel 
T.  Jones,  inclosing  an  estimate  of  the  quantity  of  the  different 
articles  of  dry  goods  that  I  wish  hereafter  forwarded  in  each  ship, 
amounting  to  about  $310,000,  estimating  exchange  between  the 
United  States  and  England  at  par,  and  taking  them  at  the  same 
cost  as  those  by  the  ship  New  Jersey.  Of  the  quantity  and 
amount  contained  in  that  estimate,  I  am  now  of  the  opinion  it 
will  be  pretty  safe  to  forward  two  cargoes  in  each  season  to  this 
country,  unless  the  shipments  by  the  Americans,  or  the  E.  I.  C., 
is  more  than  usual,  of  which  Samuel  can  ascertain  in  England, 
or  an  unusual  depression  in  this  market,  of  which  I  will  give  the 
earliest  information. 

Although  I  have  frequently  urged  the  importance  of  your  ships 
arriving  at  this  market  at  a  favourable  season,  the  losses  that  you 
have  sustained  in  consequence  of  several  arrivals  at  an  unfavour- 
able season,  and  its  importance,  is,  I  trust,  a  sufficient  apology  for 
my  again  calling  your  attention  to  this  subject.  Under  date  of 
the  3d  mo.  llth,  1824, 1  requested  that  the  first  ship  in  the  season 
should  arrive  here  from  the  1st  of  the  llth  mo.  to  the  last  of  the 
12th  mo. ;  and  the  second  ship,  from  the  1st  of  the  2d  mo.  to  the 
last  of  the  3d  mo.  As  a  fair  average  passage  for  ships  sailing 
from  England  at  those  seasons  is  five  months,  I  have  now  to 
request  that  the  first  ship  in  each  season  should  sail  from  Liverpool 
not  later  than  the  10th  of  the  6th  mo.,  and  the  second  ship  not 
later  than  the  10th  of  the  9th  mo. 

If  you  cannot  make  up  your  minds  in  time  for  Samuel  to  des- 
patch the  ships  by  those  periods,  it  would  be  much  to  your  inte- 
rest to  defer  shipment  until  the  regular  season  of  the  next  year, 
in  preference  to  their  laying  over  in  this  port. 

Very  sincerely,  NATHAN  DUNN." 

1st  per  America. 

2d  per  New  Jersey. 

Extract  of  letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  <$• 
Co.,  and  Samuel  Jlrcher,  dated  Philadelphia,  February  1st,  1826. 

"It  is  our  wish  that  all  the  business  be  closed  at  Canton,  includ- 
ing the  Phosnix  cargo,  which  is  now  considered  the  last  vessel  to 
Canton  under  our  original  agreement;  and  should  any  further 
business  be  done  to  Canton  during  thy  stay  there,  it  will  of  course 
be  on  a  new  account,  and  the  sooner  the  old  one  can  be  closed  the 
better,  so  that  we  can  ascertain  what  the  result  is,  and  have  but 
little  doubt  it  will  prove  satisfactory  to  all  concerned.  Please, 
when  rendering  a  final  account,  to  furnish  one  for  each  shipment; 
should  any  goods  remain  unsold  on  receipt  of  this,  perhaps  it  may 
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be  as  well  to  close  them,  even  at  some  little  sacrifice,  in  order  to 
close  the  concern  sooner." 

Extract  of  letter  dated  Philadelphia,  April  7,  1826,  from  I.  C. 
Jones,  Oakford  fy  Co.,  Samuel  Archer,  and  Whitton  Evans,  to 
Samuel  T.  Jones. 

"  We  have  been  waiting  for  the  arrival  of  the  ship  New  Jersey 
to  bring  us  advices  from  Nathan  Dunn,  that  should  govern  as 
to  our  future  movements  in  the  Canton  trade.  On  the  5th  inst., 
we  received  by  the  America,  arrived  at  New  York,  the  letter  of 
which  the  inclosed  is  a  copy,  and  on  the  strength  of  his  recom- 
mendation have  concluded  to  send  one  ship  from  Liverpool  to 
Canton  the  approaching  season,  (there  would  not  be  time  for  two, 
if  we  wished  it.)  We  therefore  have  to  request  thou  wilt  imnle- 
diately  on  the  receipt  of  this,  make  arrangements  for  the  purchase 
of  a  cargo  of  dry  goods  on  our  account,  to  the  amount  of  £60,000 
sterling,  to  be  assorted  as  near  as  practicable  to  the  list  furnished 
by  him ;  and  as  goods  have  fallen  in  price  so  much,  we  presume 
this  sum  will  buy  nearly  as  many  goods  as  $310,000  would  at  the 
old  prices;  should  any  of  the  staple  articles  have  fallen  much 
more  in  proportion  than  others,  it  may  be  well  to  increase  or 
diminish  accordingly  to  some  extent,  but  not  so  as  materially  to 
change  the  assortment." 

Extract  of  letter  No.  133,  dated  Canton,  April  14,  1826,  from 
Nathan  Dunn  to  Samuel  Archer,  I.  C.  Jones,  Oakford  ty  Co., 
and  W.  Evans. 

"  Since  the  sailing  of  the  Phrenix,  I  have  not  effected  any  fur- 
ther sales  or  made  any  purchases.  I  am  very  anxious  to  dispose 
of  the  heavy  stock  of  cotton  goods  on  hand.  And  although  it  is 
now  the  proper  season  for  selling,  there  does  not  appear  to  be  the 
least  demand,  and  I  dare  not  enter  into  further  engagements,  in 
my  present  situation." 

Received  9th  mo.  9,  1826. 

"  Philadelphia,  April  15,  1826. 
"  ESTEEMED  FRIEND,  NATHAN  DUNN, — 

We  write  this  without  much  prospect  of  its  early  delivery,  and 
may  advise  of  the  safe  arrival  of  the  ships  Tobacco  Plant  and 
New  Jersey,  the  former  the  10th  ulto.  and  the  latter  on  the  13th 
inst.,  but  we  regret  to  say  to  a  very  bad  market,  particularly  for 
teas,  on  which  there  will  be  a  heavy  loss.  The  silks  per  T.  Plant 
will  pay  some  profit,  and  nankeens  are  scarce  and  pay  pretty  well. 
In  consequence  of  the  information  received  from  thee,  particularly 
that  contained  in  No.  107,  added  to  the  bad  state  of  the  market 
here,  we  did  not  think  it  safe  to  send  a  cargo  of  dry  goods  until 
we  received  further  advices  from  thee ;  but  upon  receiving  thine 
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of  12th  mo.  7,  1825,  No.  117,  on  the  5th  inst.,  we  immediately 
wrote  to  S.  T.  Jones  (by  the  packet  of  8th  inst.)  to  prepare  a 
cargo  of  the  amount  of  £60,000  sterling.  This  sum  we  presume, 
at  the  present  very  reduced  rate  of  goods  in  England,  will  buy  as 
many  as  8310,000  would  have  done  a  year  ago.  We  request  him 
to  have  them  ready  for  shipment  in  the  8th  month ;  and  as  the 
season  is  so  far  advanced,  shall  send  but  one  this  year  by  way  of 
England,  which  is  agreeably  to  thy  instructions,  but  have  pretty 
much  concluded  to  send  the  T.  Plant  direct,  about  the  middle  of 
next  month,  with  $100,000  in  bills  on  London,  drawn  by  the 
Bank  United  States,  and  $100,000  in  Spanish  dollars.  We 
presume  thee  will  have  heard  ere  this  of  the  total  loss  of  the 
Juniatta  (our  ship  that  left  Liverpool  for  Canton  in  the  llth  mo. 
last)  on  the  coast  of  Ireland.  Should  thee  have  prepared  any 
cargo  in  advance  for  her,  thee  will  keep  it  for  the  T.  Plant.  Thee 
has  no  doubt  also  heard  of  the  failure  of  E.  Thomson  and  others, 
also  the  temporary  stoppage  of  J.  &  W.  Lippincott  &  Co. 

For  the  concern, 

I.  C.  JONES,  OAKFORD  &  Co." 


Extract  of  letter  to  Nathan  Dunn  from  Samuel  Archer  and  I.  C. 
Jones,  Oakford  $  Co.,  dated  Philadelphia,  May  20th  1826. 

"  We  have  already  adverted  to  W.  Evans  having  withdrawn 
from  the  concern,  and  the  state  of  things  here  is  such  as  to  make 
us  hesitate  for  the  present  as  to  what  course  we  should  pursue 
relative  to  next  year's  business,  under  the  articles  of  agreement 
sent  out  by  thee;  but  we  concluded  that  at  all  events  the  sending 
of  these  ships  (the  Tobacco  Plant  and  Isabella)  would  compen- 
sate for  remaining  this  year,  and  by  the  New  Jersey  we  shall 
have  time  to  write  thee  fully  on  that  subject." 


Extract  of  letter,  dated  Philadelphia,  June  16th,  1826,  from  Samuel 
Archer  and  I.  C.  Jones,  Oakford  fy  Co.,  to  Nathan  Dunn. 

"  Since  ours  of  5th  mo.  20th,  by  the  Tobacco  Plant  and  Cale- 
donia, we  have  received  thy  favours,  Nos.  126  and  127,  per  Bea- 
ver, and  note  the  list  of  goods  bought  and  contracted  for,  for  the 
Phoenix.  The  dry  goods,  we  think,  will  about  pay  cost  and 
charges,  but  on  the  teas,  as  usual,  this  year  there  will  be  a  heavy 
loss.  The  prices  continue,  as  thee  will  see  by  the  price  current, 
without  much  variation,  although  there  is  not  quite  so  many  forc- 
ing at  auction  as  a  few  months  back ;  and  if  Thomson's  cargoes 
were  out  of  the  market,  there  would  be  some  chance  for  improve- 
ment, but  they  will  be  likely  to  keep  down  prices  all  the  season. 

T.  H.  Smith  has  got  off  two  ships,  and  says  he  means  to  send 
three  more,  (it  is  said  he  has  borrowed  largely  on  respondentia  at 
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14  per  cent.)  Hone  has  had  the  control  of  most  of  his  cargoes 
that  arrived  this  season,  and  has  mostly  forced  them  off  at  very 
low  prices." 

Extract  of  letter,  dated  Philadelphia,  July  17 th  1826,  from  I.  C. 
Jones,  Oakford  fy  Co.,  and  Samuel  Archer,  to  Nathan  Dunn. 

"  There  is  very  little  change  in  our  market  here  since  we  last 
wrote,  indeed  it  has  been  a  remarkably  dull  season  for  business ; 
every  description  of  merchandise  has  depreciated  very  much, 
Canton  goods  having  come  in  for  their  full  share  of  the  fall,  parti- 
cularly teas. 

Thee  will  see  noted  in  the  price  current  sent,  all  the  sales  of 
any  consequence.  The  failures  that  have  taken  place  have  in  a 
very  great  degree  destroyed  confidence,  so  that  not  only  our  monied 
men,  but,  to  a  very  considerable  extent,  our  banks  and  insurance 
offices,  are  lending  their  money  on  public  stocks  in  preference  to 
discounting  notes  and  loaning  on  respondentia,  although  in  the 
former  case  they  get  but  4^  to  5  per  cent.  The  consequence  is, 
that  we  have  been  obliged  to  hold  a  large  part  of  our  importations, 
and  whether  they  will  do  much  better  in  the  fall  remains  to  be 
seen." 


"  Philadelphia,  July  18th  1826. 
"  ESTEEMED  FRIEND,  NATHAN  DUNN, 

We  have  already  written  thee  by  this  conveyance  to  which 
we  refer.  In  our  letter  of  5th  mo.  20th,  we  advert  to  the  diffi- 
culty we  felt  in  coming  to  a  decision  as  to  any  further  operations 
to  Canton  after  this  year.  Since  that  time  we  have  reflected 
seriously  upon  the  subject,  and  have  pretty  much  come  to  the 
conclusion  that  it  will  be  best  to  close  our  present  operations  with 
the  voyage  about  commencing  in  the  Isabella.  And  that,  as  soon 
as  that  cargo  can  be  satisfactorily  disposed  of,  together  with  any 
goods  that  may  remain  of  former  parcels,  we  will  leave  thee  at 
liberty  to  settle  up  the  concern  and  pay  us  a  visit,  when,  if  any- 
thing satisfactory  should  open  for  our  mutual  advantage,  we  may 
embrace  it  and  commence  anew.  Whether  thee  will  be  able  to  come 
home  in  the  Isabella,  thee  will  be  best  able  to  judge;  we  think  it 
doubtful.  We  would  also  recommend  thy  keeping  this  determina- 
tion from  the  knowledge  of  the  Chinese,  as  they  might  take  advan- 
tage of  it,  and  hold  back  from  buying  in  hopes  of  thy  being  forced  to 
sell  low  to  close  sales.  In  coming  to  this  determination,  there  are 
several  things  that  have  weighed  with  us :  and  first,  the  rate  of 
exchange,  which  has  constantly  been  so  heavy  against  us,  with  inte- 
rest and  insurance  on  that  additional  sum,  has  all  along  made  heavy 
inroads  on  our  profits ;  the  length  of  time  that  it  has  been  found 
necessary  to  keep  on  hand  a  large  portion  of  the  goods  in  Canton  to 
enable  thee  to  get  fair  prices  making  a  long  interest  account,  and 
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the  dull  and  frequently  losing  state  of  the  market  on  this  side  for 
returns,  added  to  the  risk  of  bad  debts,  making  it  necessary  to 
have  such  a  large  amount  of  funds  employed,  that  whenever  there 
is  a  scarcity  in  the  money  market  we  are  liable  to  be  subjected  to 
inconvenience  from  the  fear  or  caprice  of  bank  directors ;  and 
what  is  the  most  unpleasant  of  all,  from  the  time  of  our  first  com- 
mencement of  this  business  there  has  been  such  an  alarm  endea- 
voured to  be  kept  up  (with  but  little  intermission)  of  the  very 
heavy  losses  that  we  must  sustain,  at  first  on  the  outward  cargo, 
and  latterly  on  the  returns,  (the  latter  idea  having  been  very 
much  strengthened  by  the  development  of  the  disastrous  state  of 
Thomson's  business,)  that  very  many  well-disposed  persons  have 
concluded  that  we  must  really  be  doing  a  very  ruinous  business, 
and  that  it  must  end  in  a  very  unpleasant  way ;  we  therefore 
have  concluded  that  we  would  prefer  winding  up  and  closing  our 
business  rather  earlier  than  we  had  intended,  in  order  that  the 
public  may  be  convinced  that  we  are  not  without  the  means  to 
bring  it  to  a  satisfactory  issue  whenever  we  see  fit,  (as  it  has  been 
urged  that  we  are  obliged  to  keep  on  in  order  to  benefit  by  the 
credit  on  the  duties,  &c.,  &c.,)  and  remove  such  unpleasant  sur- 
mises. By  the  Isabella,  Phoenix,  and  probably  some  one  from 
New  York,  we  shall  have  opportunities  of  writing  thee  again, 
when,  if  any  alteration  in  our  views  takes  place,  we  will  commu- 
nicate them.  Thine  truly, 

I.  C.  JONES,  OAKFORD  &  Co., 
SAMUEL  ARCHER." 


Extract  of  letter  dated  Philadelphia,  October  5,  1826,  from  I.  C. 
Jones,  Oakford  fy  Co.,  and  Samuel  Archer,  to  Nathan  Dunn. 

"Within  the  last  month  there  has  arrived  from  Canton,  the 
Citizen  and  Splendid  at  New  York;  and  at  this  place,  the  B. 
Rush,  T.  Scattergood,  and  last  of  all  the  Phoanix,  which  arrived 
on  the  27th  ultimo,  all  well,  but  as  heretofore  to  a  dull  market. 
Thee  will  see  by  the  report  of  sales  both  here  and  in  New  York, 
as  noticed  in  the  shipping  list,  that  the  tea  market  is  very  low 
indeed,  and  there  appears  to  be  but  little  prospect  of  improvement 
during  this  fall." 


Extract  of  letter  from  I.  C.  Jones,  Oakford  fy  Co.,  and  Samuel 
Archer,  to  JV.  Dunn,  dated  Philadelphia,  October  7,  1826. 

"  The  letter  we  wrote  thee  under  date  of  7th  mo.  18th  last,  we 
forwarded  open  with  others  to  S.  T.  Jones,  to  be  sent  by  the 
Isabella,  and  it  drew  from  him  the  observations  that  are  contained 
in  the  copy  of  letter  from  him  to  us,  dated  9th  mo.  24th,  and  sent 
herewith.  The  determination  we  came  to  at  that  time  was  with 
ii.  — 44 
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reluctance ;  but  we  thought  it  due  to  thee  to  have  some  decision 
on  the  subject,  and  the  miserable  state  of  this  market  for  returns 
has  continued  to  be  very  discouraging  all  the  season ;  we  have, 
however,  no  doubt  but  the  withdrawal  of  Thomson's  business, 
and  the  reduction  of  T.  H.  Smith's,  will  be  very  sensibly  felt 
both  in  your  market  and  ours,  and  that  the  consequence  will 
be  much  lower  prices  with  you,  and  better  sales  here ;  this  cer- 
tainly will  make  it  desirable  for  us,  after  wading  through  such  a 
determined  opposition  and  competition  as  we  have  met  with,  to 
participate  in  some  degree  in  the  benefit  of  their  withdrawal;  and 
as  we  fully  agree  with  S.  T.  Jones  that  it  will  be  almost  if  not 
impracticable  for  thee  to  leave  Canton  in  the  Isabella,  which 
vessel  we  may  reasonably  conclude  will  leave  there  in  the  4th  or 
beginning  of  the  5th  mo.,  and  as  the  regular  season  will  then  be 
over,  and  it  is  not  likely  that  thee  will  be  ready,  or  meet  with  a 
suitable  opportunity,  before  the  return  of  the  vessels  that  may 
leave  here  next  spring,  we  have  therefore  changed  our  views,  so 
far  as  to  request  thee  to  not  leave  Canton  before  the  receipt  of 
letters  from  us  by  the  early  spring  vessels,  which  will  give  us  an 
opportunity  of  seeing  the  result  of  the  closing  sales  of  the  different 
cargoes  this  fall,  and  how  the  prospect  looks  for  next  year.  And 
should  we  see  an  inducement,  we  shall  prefer  thy  remaining  to 
the  end  of  the  time  stipulated,  and  we  trust  it  will  be  no  disad- 
vantage to  thee  to  comply  with  our  request,  for,  as  stated  above, 
we  do  not  expect  thee  will  be  able  to  leave  before  that  time ;  but 
as  it  is  a  matter  of  great  importance  if  we  should  do  any  thing  to 
have  thee  there,  we  write  this  to  make  it  certain.  Should  thee 
think  we  are  vacillating  in  our  views,  our  apology  must  be  in  the 
peculiar  state  of  the  times. 

We  confirm  what  we  wrote  under  date  of  5th  mo.  relative  to 
bills  of  exchange.  We  send  thee  herewith  a  marked  catalogue 
of  the  sale  of  two-thirds  of  the  Phosnix's  cargo,  by  which  thee 
will  see  the  miserable  state  of  this  market  for  teas.  The  B. 
Rush's  and  T.  Scattergood's  cargoes  remain  entire,  as  well  as  a 
number  of  other  heavy  lots,  say  a  large  proportion  of  the  Supe- 
rior, Globe,  Dorothea,  Addison,  and  Woodrop-Sims's  cargoes." 


"Canton,  November  24th,  1826. 
"  SAMUEL  ARCHER,  AND  I.  C.  JONES,  OAKFORD  &  Co. 

"  Esteemed  friends, — In  regard  to  the  withdrawal  of  Whitton 
Evans,  the  pressure  of  hard  times  at  home,  and  the  paralyzed  con- 
dition of  the  concern — after  giving  the  whole  matter  (as  I  trust) 
its  due  consideration — it  is  natural  for  me,  whilst  I  lament  the 
difficulty  on  your  part,  to  estimate  my  own  interest,  which  is  so 
materially  affected  by  this  sudden  derangement  of  our  prospects ; 
in  so  doing,  I  have  to  notice  a  seeming  disposition  on  your  part  to 
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disown  any  positive  engagement  to  me  that  should  necessarily 
influence  your  decision  respecting  the  Canton  business,  which 
puts  me  under  the  necessity  of  reminding  you,  that  the  article 
which  you  hesitate  to  ratify  is  an  unimportant  paper. 

Yours  of  4th  mo.  15th,  1825,  over  your  three  respective  signa- 
tures, contained  your  serious  proposals  and  conditions  for  my  fur- 
ther continuance  at  Canton  for  an  additional  term  of  two  years ; 
to  the  terms  of  that  letter  I  acceded,  which  was  ratified  by  mine 
of  llth  mo.  19th  last,  in  which  I  positively  accepted  of  the  latter 
of  the  two  offers  which  yours  contained.  The  article  which 
accompanied  it  was  to  afford  you  an  opportunity  (if  so  disposed, 
after  hearing  my  remarks,)  to  fill  the  commission  blank  according 
to  my  views.  With  due  regard, 

NATHAN  DUNN." 


Extract  of  letter,  dated  Philadelphia,  December  12th,  1826,  from 
L  C.  Jones,  Oakford  <£•  Co.,  and  Samuel  Archer,  to  Nathan 
Dunn. 

"  We  avail  ourselves  of  the  detention  of  the  Augusta,  to  inform 
thee  that  we  have  now  arranged  for  a  vessel  (the  William  Brown 
or  the  Woodrop-Sims)  to  sail  from  England  about  the  1st  of  6th 
mo.  next,  with  a  cargo  in  dry  goods  of  not  less  than  about  £50,000 
sterling,  to  be  increased  or  not,  as  circumstances  between  this  and 
that  time  may  seem  to  warrant." 


Extract  of  letter,  dated  Philadelphia,  February  \%th,  1827,  from 
I.  C.  Jones,  Oakford  fy  Co.,  to  Nathan  Dunn. 

"We  wrote  thee  on  the  10th  inst.,  and  sent  the  letter  to  New 
York,  to  be  forwarded  by  T.  H.  Smith,  per  this  conveyance.  In 
that  letter,  we  mentioned  our  expectations  of  sending  a  ship  direct 
in  the  course  of  60  days  from  this  time ;  since  then,  upon  a  par- 
ticular investigation  of  the  documents  sent  by  thee  from  time  to 
time,  relative  to  the  exports  to  this  country,  we  have  very  much 
determined  to  send  one." 


Extract  of  letter,  dated  Philadelphia,  February  IGth,  1827,  from 
Samuel  Archer  and  L  C.  Jones,  Oakford  $  Co.,  to  Nathan  Dunn. 

"  We  wrote  thee  on  the  10th,  and  under  cover  to  J.  Jenkins  on 
the  12th  inst.,  both  sent  to  New  York,  to  be  forwarded  by  this 
conveyance ;  we  also  directed  the  New  York  price-current  to  be 
sent.  We  now  fully  confirm  what  we  then  wrote,  and  may  add 
that  we  are  in  treaty  for  a  vessel  of  pretty  large  tonnage,  and  if 
we  agree  for  her,  which  is  quite  probable,  she  will  leave  here 
early  in  the  4th  month,  with  about  $200,000." 
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"  Canton,  March  12th,  1827. 
"  SAMUEL  ARCHER  AND  I.  C.  JONES,  OAKFORD  &  Co. 

Respected  friends, — Your  duplicate  letter  of  the  10th  mo.  7th 
last,  per  Citizen,  came  to  hand  the  3d  instant,  and  that  of  the  7th 
mo.  18th,  in  its  due  course;  their  contents  have  been  considered, 
but  I  deem  any  remarks  on  them  superfluous :  on  my  own  part, 
suffice  to  say,  that  so  far  as  I  am  capable  of  judging,  it  appears  to 
me  that  it  will  be  necessary  for  me  to  remain  here  until  the  7th 
mo.  13th,  1828,  to  fulfil  my  part  of  the  stipulation  existing  between 
us.  Believe  me,  with  due  respect, 

NATHAN  DUNN." 


Extract  of  letter,  dated  Philadelphia,  March  24th,  1827,  from  I.  C. 
Jones,  Oakford  $•  Co.,  and  Samuel  Jlrcher,  to  Nathan  Dunn. 

"Our  last  was  under  date  of  2d  mo.  10th  a  16th,  per  Beaver, 
from  New  York,  copies  of  which  we  hand  herewith.  In  the  last 
of  those,  we  mentioned  our  intention  of  sending  an  early  spring 
ship,  and  we  accordingly  soon  after  chartered  the  Newport,  and 
now  send  her  out  with  $204,460  in  specie,  and  merchandise  as 
per  invoice." 

Letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  fy  Co.,  and 
Samuel  Jlrcher,  dated  Philadelphia,  March  24th,  1827. 

"  ESTEEMED  FRIEND,  NATHAN  DUNN, — 

Inclosed  we  hand  thee  invoice  and  bills  of  lading  for  property 
shipped  on  board  the  ship  Newport,  Burroughs  master,  bound  for 
Canton,  and  consigned  to  thy  address,  amounting  to  $204,460, 
there  being  $136,000  in  specie,  and  in  merchandise  $64,649.02. 
Having  borrowed  of  Comly  &  Tevis  $90,000  on  this  shipment, 
we  have  agreed  to  consign  to  them,  as  collateral  security  for  the 
loan,  the  sum  of  $1 12,000.  We  therefore  request  that  on  the 
homeward  voyage  thee  will  make  out  and  consign  to  order  an 
invoice  on  account  of  each  of  our  houses,  amounting  to  $56,000, 
and  inclose  it  under  cover  with  bill  of  lading,  also  to  order  (and 
endorsed  in  blank)  to  Comly  4*  Tevis ;  the  balance  of  the  cargo 
thee  will  of  course  consign  to  us  in  the  usual  way,  and  in  the 
manifest  the  whole  will  appear  consigned  to  us. 

Thine  truly, 

I.  C.  JONES,  OAKFORD  <&  Co., 
SAMUEL  ARCHER." 


"  Philadelphia,  April  6th,  1827. 
"  NATHAN  DUNN. 

Respected  friend,  —  In  reply  to  thy  letter,  under  date  of  the 
llth  mo.  24th,  1826,  we  may  observe  that  we  entirely  agree  in 
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the  sentiment,  that  a  contract  verbally  entered  into  should  be 
equally  binding  as  though  it  was  sanctioned  by  the  strongest  and 
most  solemn  instrument,  signed  and  sealed  by  the  contracting  par- 
ties ;  and  perhaps  it  will  not  be  going  too  far  in  saying  this  is  not 
only  our  opinion,  but  have  endeavoured  to  make  it  our  practice 
so  far  through  life ;  and  when  writing  the  gloomy  letter  to  which 
thee  refers,  we  were  quite  sensible  of  the  nature  and  obligations 
of  the  arrangements  between  us,  and  had  no  disposition  at  the 
time  to  shrink  therefrom ;  but  with  the  aspect  of  the  commercial 
world  at  that  moment,  and  the  prospect  of  heavy  losses  on  the 
return  cargoes,  thought  it  safer  to  subject  ourselves  to  any  demand 
thee  could  properly  make  upon  us  for  any  delinquency  that  might 
occur  on  our  part,  rather  than  jeopardize  a  much  larger  amount, 
by  continuing  with  prospect  of  heavy  losses.  We  therefore  can- 
not help  thinking  that  some  of  thy  remarks  were  rather  prema- 
ture, as  the  result  must  prove;  at  same  time  do  not  complain 
that  thee  should  be  alive  to  thy  interest,  without  waiting  the 
expiration  of  the  time  agreed  on. 

As  we  had  informed  thee  previous  to  receipt  of  the  letter  above 
alluded  to,  it  will  be  seen  that  we  were  proceeding  to  the  accom- 
plishment of  our  engagements ;  and  trust  when  thee  has  closed 
the  business  of  the  three  ships  to  leave  for  Canton  this  year,  no 
cause  will  remain  for  complaint,  at  least  against  us ;  but  should 
we  be  mistaken,  shall  hold  ourselves  bound  to  fulfil  to  the  uttermost 
of  our  engagements. 

As  heretofore  thy  assured  friends, 

(Signed)  SAMUEL  ARCHER, 

I.  C.  JONES,  OAKFORD  &  Co." 


"Philadelphia,  April  14th,  1827. 
"  ESTEEMED  FRIEND,  NATHAN  DUNN, 

We  wrote  thee  under  date  of  9th  inst.,  per  Splendid,  advising 
of  the  safe  arrival  of  the  Tobacco  Plant,  since  which  we  have 
made  extensive  and  satisfactory  sales  of  silk  goods  received  by 
her.  We  now  have  the  satisfaction  of  advising  of  the  safe  arrival 
of  the  Superior,  with  her  passengers  all  well ;  S.  W.  Archer  and 
M.  Loyd  having  reached  this  city.  The  Caledonia  has  also  arrived. 
A  few  days  since,  we  received  a  letter  from  our  S.  T.  Jones, 
announcing  his  safe  arrival  in  England,  a  copy  of  which  we 
inclose. 

Although  thee  may  suppose  we  are  rather  whimsical  in  our 
views,  yet  as  we  have  reason  to  believe,  notwithstanding  the 
gloomy  prospect  with  which  our  second  term  of  agreement  com- 
menced, and  the  withdrawal  of  one  of  our  late  concern  from  the 
business,  thee  will  not  have  much  cause  of  complaint  by  the  time 
the  two  years  expire.  We  are  emboldened  to  make  thee  a  propo- 
sal to  remain  as  our  agent  for  a  further  term  of  years,  from 

II.  —  2  E 
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the  7th  mo.  13th,  1828 ;  and  should  it  be  agreeable  to  thee  to 
remain,  we  will  engage  to  make  consignments  to  thy  address  to 
an  amount  that  will  insure  thy  commissions  to  amount  to  $25,000 
per  annum  at  least — the  per  centage  to  be  2^  for  sales  of  outward 
cargo,  and  2£  per  cent,  for  investing  proceeds  thereof,  and  3  per 
cent,  for  investing  specie,  and  that  all  our  shipments  to  Canton 
shall  be  consigned  to  thee. 

The  other  parts  of  the  agreement  same  as  heretofore,  as  relates 
to  thy  privileges  and  exclusive  services,  viz. : 

Nathan  Dunn  engages  to  use  his  best  exertions  in  disposing 
of  the  outward  cargoes  received  from  us,  and  investing  the  proceeds 
for  the  return  cargoes  for  our  interest. 

Nathan  Dunn  is  not  to  interfere  with  our  interest  in  soliciting  or 
receiving  consignments  from  any  other  concern  (excepting  a  mutual 
arrangement  with  some  respectable  resident  at  Canton,  to  act  in 
case  of  demise),  or  in  importing  dry  goods  from  England. 

We  agree  to  allow  Nathan  Dunn,  in  lieu  of  factory  rent,  pro- 
visions, servants,  cumshaws  to  linguists,  and  house  compradore, 
if  two  ships  arrive  within  each  year,  $1667  on  each  ship;  if 
three  or  more  within  the  year,  $550  to  be  charged  on  each  such 
additional  ships;  if  but  one  ship  arrives  at  Canton  within  the 
year,  $3334  is  to  be  charged  in  lieu  of  factory  rent,  &c.,  as  above 
specified,  on  said  ships ;  and  if  none  should  arrive  within  the  year, 
then  we  agree  to  pay  Nathan  Dunn  $3334  in  Canton,  in  lieu 
thereof. 

We  agree  to  allow  Nathan  Dunn  fifteen  tons  of  forty  cubic  feet 
privilege  each,  in  two  ships,  in  each  year,  from  Canton  to  the 
United  States ;  and  for  stores,  specie,  and  merchandise  (other  than 
dry  goods),  not  exceeding  thirty-five  tons,  and  in  two  ships 
annually  from  the  United  States  via  England  to  Canton  free  of 
freight. 

Any  storage  or  other  expenses  on  the  outward  cargoes  at 
Canton,  or  on  goods  purchased  in  anticipation  of  arrivals,  to  be 
charged  to  us. 

And  we  are  willing  to  state  distinctly  that,  upon  being  advised 
of  thy  acceptance  of  this  proposition,  we  bind  ourselves  to  the 
fulfilment  of  it  by  the  payment  of  the  above  sum  annually, 
although  from  unforeseen  events  we  should  not  ship  the  amount 
that  would  produce  this  sum ;  but  from  our  views  and  feelings 
we  flatter  ourselves  that  our  shipments  will  be  to  an  extent  that 
will  yield  thee  considerably  more. 

Thy  reply  to  this  communication  by  the  first  and  different 
opportunities  to  the  United  States  will  be  very  desirable,  in  order 
if  thee  accepts  our  proposition,  we  may  have  time  to  prepare  our 
operations  for  next  season ;  and  upon  receipt  of  such  a  letter  we 
will  consider  the  contract  as  complete. 

We  have  left  the  time  of  thy  remaining  in  Canton  blank,  to 
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be  filled  up  by  thyself  either  two  or  three  years,  as  may  best  suit 
thy  own  views. 
With  sentiments  of  much  regard,  we  are  thy  friends, 

(Signed)  I.  C.  JONES,  OAKFORD  &  Co. 

SAMUEL  ARCHER." 


Extract  of  letter,  dated  Philadelphia,  June  8th  1827,  from  I.  C. 
Jones,  Oakford  4*  Co.  and  Samuel  Jlrcher,  to  Nathan  Dunn. 

"  Our  arrangements  will  be  made  for  the  Globe  to  leave  Liver- 
pool on  or  about  the  1st  of  10  mo.  next,  and  we  have  directed  S. 
T.  Jones  to  prepare  from  50  to  £60,000  sterling,  depending  upon 
the  state  of  the  market  and  the  amount  shipped ;  and  we  think  it 
quite  probable  he  will  make  it  the  latter  sum." 


"  Philadelphia,  September  28th,  1827. 
"  ESTEEMED  FRIEND,  NATHAN  DUNN, 

We  have  this  day  written  thee  advising  of  the  arrival 
below  of  the  Isabella,  and  acknowledging  receipt  of  thy  several 
favours  up  to  No.  16,  inclusive.  Notwithstanding  there  has  not 
been  time  for  us  to  receive  an  answer  to  our  communication  made 
to  thee  in  the  4th  mo.  last,  relative  to  a  continuance  in  Canton  as 
our  agent,  yet  from  the  remarks  in  thy  letters  now  received,  par- 
ticularly No.  12,  which  inclosed  a  letter  for  S.  T.  Jones,  we  infer 
that  thee  was  inclined  to  remain  a  further  period,  and,  from  the 
liberal  terms  offered  by  us,  we  cannot  but  suppose  they  would  be 
accepted.  We  have  concluded  to  forward  thy  letter  to  S.  T. 
Jones,  and  to  request  him  to  prepare  a  cargo  to  be  ready  to  leave 
Liverpool  from  the  middle  of  the  5th  month  to  the  1st  of  6th  month 
next,  to  the  amount  of  about  £60,000  sterling,  to  be  assorted 
agreeably  to  thy  instructions.  We  shall  therefore  rely  upon  thy 
remaining  to  take  charge  of  and  dispose  of  this  cargo,  whether 
our  proposition  is  accepted  or  not ;  and  if  it  is  accepted,  we  shall 
go  on  to  fulfil  our  part  of  it.  Thee  will  be  aware  that  if  we  had 
waited  for  thy  reply  it  would  have  hurried  us  very  much  to  send 
two  cargoes  next  year,  and  would  have  made  them  very  late.  As 
thee  will  have  this  early  information  of  our  views,  thee  can  make 
thy  arrangements  for  the  disposal  of  the  outward  and  the  pur- 
chase of  a  return  cargo  in  anticipation  of  the  arrival  of  the  vessel, 
so  as  to  make  her  return  as  a  spring  ship.  As  S.  T.  Jones  will 
have  plenty  of  time,  and  has  now  had  much  experience,  we  have 
no  doubt  but  he  will  select  a  very  handsome  cargo.  Thine  truly, 

I.  C.  JONES,  OAKFORD  &  Co. 

SAMUEL  ARCHER." 

(Received  by  defendant  February  14th,  1828.) 
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"  Canton,  October  1st,  1827. 
"  SAMUEL  ARCHER  AND  I.  C.  JONES,  OAKFORD  &  Co. 

Respected  friends, — I  have  duly  received  your  favour  of  the 
4th  mo.  14th  last,  containing  a  proposition  to  me  to  remain  for  a 
further  term  of  two  or  three  years  in  this  country  as  your  agent, 
upon  conditions  set  forth  therein ;  which,  on  mature  reflection,  I 
agree  to  accept  for  two  years,  to  commence  on  the  7th  mo.  13th, 
1828,  and  end  on  the  same  day  in  1830. 

Very  respectfully, 

•  NATHAN  DUNN." 


Letter  to  I.  C.  Jones,  Oakford  4*  Co.,  and  Samuel  Archer,  from 
Nathan  Dunn,  dated  Canton,  October  5th,  1827. 

"  I.  C.  JONES,  OAKFORD  &  Co.,  AND  SAMUEL  ARCHER. 

Respected  friends, — By  the  assistance  of  my  Chinese  friends, 
I  have  succeeded  in  despatching  the  Newport  with  a  full  cargo, 
but  a  recurrence  of  the  same  assistance  cannot  again  be  calculated 
on;  the  object  of  this  letter  is  to  call  your  attention  to  what 
appears  to  me  to  be  the  prominent  defects  in  the  course  you  have 
adopted  in  sending  a  ship  direct  from  the  United  States  this 
season :  they  are,  first,  that  you  were  too  late  in  making  up  your 
minds ;  2d,  the  funds  were  too  light ;  and  3d,  that  the  ship  carries 
too  much  by  300  tons  or  more.  In  the  regular  season,  you  advise 
of  your  intention  to  send  the  Newport  with  about  $200,000  in 
specie  and  cargo,  with  an  order  for  the  investment  that  would  fill 
about  630  tons,  and  amount  to  $229,500 ;  the  teas  that  you  have 
estimated  to  cost  $103,500,  agreeably  to  my  calculation  will 
amount  to  $143,000 ;  to  fill  a  ship  of  the  size  of  the  Newport  with 
the  usual  assortment  of  teas,  at  the  customary  prices,  requires,  as 
you  will  see  by  the  inclosed  sketch,  $221,000,  and  with  your 
arrangements,  the  order  for  silks  and  nankeens  would  be  super- 
fluous for  the  want  of  means  to  purchase  them.  Silks,  adapted  to 
the  sales  in  the  United  States,  are  generally  the  article  that  pays 
the  best  advance;  the  advantage  that  a  resident  has  over  the 
transient  ship,  provided  he  has  the  means  and  qualifications  to 
avail  himself  of  them,  are  such  as  in  most  cases  to  yield  a  fair 
advance,  while  others  could  only  obtain  first  cost ;  there  are  but 
few  seasons  pass  but  what,  from  the  1st  to  the  7th  month,  silks 
can  be  obtained  on  favourable  terms.  I  will  not  insist  on  these 
advantages  any  further :  they  have  been  pointed  out  to  you  years 
since,  and  if  you  do  not  avail  yourselves  of  them,  I  believe  I  shall 
be  clear.  It  may,  however,  be  proper,  previous  to  closing  this 
address,  (as  it  will  probably  be  the  last  on  the  subject  of  direct 
ships),  to  state  what  would  be  the  most  eligible  course,  in  my 
opinion,  for  you  to  pursue,  if  you  should  wish  to  avail  yourselves 
of  the  advantages  of  your  situation,  which  would  be,  that  you 
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make  up  your  mind  that  you  mil  send  one  direct  ship  every  year, 
with  at  least  $300,000  in  specie,  or  a  proportion  of  it  in  Bank 
United  States  bills  on  England ;  that  the  ship  shall  sail  from 
the  United  States  by  the  1st  of  the  4th  month;  that  she  be  about 
the  size  of  the  Tobacco  Plant,  or  not  to  exceed  in  her  carrying 
500  tons ;  that  she  have  a.  fast  captain.  And  I  would  say  that  I 
would  be  prepared  with  a  homeward  cargo,  and  that  she  should 
sail  on  or  about  the  1st  of  the  10th  month  from  Canton,  so  as  to 
insure  her  to  be  with  you  in  time  to  dispose  of  her  cargo  previous 
to  the  arrival  of  the  regular  season  ships.  It  is  important  that 
the  ship  should  leave  you  at  the  time  mentioned,  so  that  if  early 
contracts  were  made  for  her  silks,  &c.,  the  Chinese  should  know 
about  the  time  they  could  be  reimbursed;  the  less  cargo  the 
better.  Ginseng  should  be  omitted. 

Believe  me  very  sincerely, 

NATHAN  DUNN." 


"  Canton,  December  25th,  1827. 
"  SAMUEL  ARCHER  AND  I.  C.  JONES,  OAKFORD  &  Co. 

Respected  friends, — Two  invoices  for  part  of  the  returns  of  the 
Woodrop-Sims's  cargo  on  your  account,  are,  agreeably  to  your 
directions,  filled  up  to  order  with  my  blank  endorsement,  and  for- 
warded under  cover  to  John  A.  Brown  &  Co.  The  purport  of 
this  is  to  say,  that  such  endorsements  constitute  the  shipper  the 
consignee,  and  of  course  make  him  liable  for  the  duties  accruing 
to  the  government:  in  expressing  my  opinion  that  I  do  not  believe 
that  I  incur  any  danger  by  such  a  responsibility  with  you,  I 
should  also  state  that  in  my  situation  I  believe  it  is  not  usual  to 
incur  them.  In  requesting  you  to  adopt  another  mode,  I  take  the 
liberty  of  inclosing  a  form  of  an  endorsement  as  attorney ;  if  it 
answers  your  purpose,  you  will  please  take  the  written  opinion 
of  two  eminent  attorneys  on  the  liability  attached  to  it,  which  I 
should  like  to  see. 

Believe  me  very  respectfully, 

1st  Woodrop-Sims.  J  NATHAN  DUNN." 

2d  Caledonia. 


"Canton,  February  1st,  1828. 
"  SAMUEL  ARCHER  AND  I.  C.  JONES,  OAKFORD  &  Co. 

Respected  friends, — By  a  reference  to  your  respective  accounts, 
which  I  now  have  the  pleasure  of  inclosing,  you  will  perceive  that 
the  balances  together  in  my  favour  at  this  date  is  $81,295.21 ;  to 
which  is  to  be  added  the  outstanding  debts,  due  me  on  your 
account,  of  872,280.33:  amounting,  as  per  statement  also  inclosed, 
to  $153,575.54. 

n.  —  45  2  E  * 
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The  interest  account  herewith  you  will  perceive  is  calculated, 
according  to  the  usage  of  Canton,  at  one  per  cent,  per  month. 
The  principle  upon  which  it  is  stated,  is  preferred  on  account  of 
its  simplicity,  and  accuracy  in  regard  to  dates.  It  embraces  all 
receipts  and  payments  of  money  on  your  joint  account,  and  the 
average  balance  of  cash  in  the  treasury,  which  is  taken  from  a 
cash-book,  correctly  kept  and  regularly  balanced :  the  other  sums 
on  which  interest  is  reckoned  (except  on  the  balance  of  former 
accounts)  are  commissions  due  me,  as  your  account-current  will 
show ;  the  dates  to  these  sums,  when  arising  from  sales,  are  taken 
at  their  average  due.  In  regard  to  the  interest  on  the  balance  in 
my  favour,  10th  mo.  21st,  1826,  when  your  accounts  were  ren- 
dered, the  correctness  of  that  sum  will  be  shown  by  a  statement 
also  herewith  for  that  purpose ;  which  balance  is  also  deemed  to 
have  existed  at  the  close  of  the  former  concern  on  the  7th  mo. 
12th,  1826.  My  books  were  not  balanced  until  the  10th  mo. 
21st,  aforesaid ;  but  as  no  transactions  intervened  between  those 
dates  materially  to  affect  the  balance,  I  conclude  it  was  due  on 
the  7th  mo.  12th,  and  have  charged  interest  accordingly,  as  you 
will  perceive. 

Respecting  the  charge  of  interest  upon  the  average  balance  of 
cash  on  hand,  you  will  find  that  I  have  credited  you  by  interest 
on  all  money  from  the  dates  of  its  receipt,  and  charged  interest 
from  the  dates  of  payment,  which  will  explain  the  necessity  of 
this  charge.  The  nature  and  magnitude  of  my  operations  on 
your  account  will  also  convince  you  that  such  a  balance  is  una- 
voidable. 

In  charging  commissions  on  the  sales  of  dry  goods  and  for  the 
investment  of  the  same,  I  have  followed  literally  your  letter  on 
that  subject  of  the  4th  mo.  15th,  1825,  which  would  not  have 
required  to  be  noticed  here,  but  for  my  misconstruction  of  it  when 
I  formerly  wrote  you  on  the  subject. 

Believe  me,  very  sincerely, 

NATHAN  DUNN." 


Extract  of  letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  fy 
Co.,  and  Samuel  Archer,  dated  Philadelphia,  July  7th,  1828. 

"  We  have  almost  concluded  on  sending  a  small  ship  this  com- 
ing fall  to  Canton  via  Liverpool ;  shall  determine  in  a  few  days. 
S.  T.  Jones  informs  us  Perkins  &  Co.  are  doing  but  little,  and  the 
company  not  so  much  as  usual,  and  encourages  us  to  believe  a  fall 
vessel  may  do  well.  Should  we  send  another  vessel  she  will  not 
leave  until  late  in  the  fall ;  will  then  leave  two  more  vessels  to  be 
sent  the  next  season." 
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Extract  of  letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  6f 
Co.,  and  Samuel  Archer,  dated  Philadelphia,  August  2Qth,  1828. 

"  We  have  lately  chartered  the  Tobacco  Plant,  which  is  expect- 
ed to  leave  Liverpool  for  Canton  in  all  the  llth  month,  with  about 
£45,000  of  such  cargo  as  may  be  most  likely  to  answer  best." 


Philadelphia,  October  21st,  1828. 
"  NATHAN  DUNN. 

Respected  friend,  —  The  Alert  being  detained  affords  us  an 
opportunity  of  advising  of  the  arrival  of  the  Globe  on  the  llth 
instant,  all  well.  Her  cargo  is  not  yet  landed,  but  think  it  will 
pay  cost  and  charges.  Young  hyson  teas  are  better;  the  raw 
silk  we  think  will  bring  $4.50  per  Ib.  short  price ;  some  of  the 
piece  silks  have  been  sold  to  a  good  profit ;  the  black  sarsnets, 
cost  $5.25,  sold  at  $11.00;  white  sarsnets  sold  by  I.  C.  J.,  O.  & 
Co.  at  $17.00 ;  rhubarb  75  cents.  We  think  the  worst  has  passed 
as  to  Canton  operations,  but  it  is  with  feelings  not  to  be  described, 
that  we  must  say  to  thee  our  situation  is  such  at  present,  that  we 
cannot  calculate  on  any  benefit  hereafter  to  arise  from  our  own 
means  or  credit,  having  arrived  at  the  foot  of  a  mountain  which 
we  have  no  hope  to  pass,  or  at  least  not  until  we  have  encamped 
in  the  valley  for  some  lime  to  regain  strength. 

On  arrival  of  the  Globe,  we  were  refused  permission  of  enter- 
ing her  cargo  unless  additional  security  was  given  ;  this  was  offer- 
ed, but  refused  as  not  competent ;  it  resulted  in  J.  A.  B.  &  Co. 
joining  us  in  bonds,  and  taking  possession  of  the  property ;  this 
circumstance,  added  to  the  loss  we  sustained  by  Whitton  Evans, 
completely  closed  the  little  credit  we  had ;  and  seeing  no  prospect 
of  being  able  to  borrow  hereafter  from  either  banks  or  insurance 
companies,  have,  with  the  most  painful  reluctance,  decided  on  com- 
ing to  a  stand  for  the  present.  We  need  scarcely  say  to  thee  how 
great  the  mortification  is  to  us;  after  an  extensive  business  for  thirty- 
four  years  by  S.  A.  and  thirty-seven  years  by  I.  C.  J.  to  be  brought 
to  such  a  dilemma,  and  that,  too,  just  at  a  time  the  most  certain 
to  do  well  by  the  Canton  trade,  which  hitherto  has  proved  so  dis- 
astrous on  returns ;  and  having  outlived  most  of  those  engaged 
in  the  trade,  had  the  custom-house  permitted  us  to  enter  as  here- 
tofore, we  should  have  hoped  to  have  pressed  through  our  difficul- 
ties. The  duties  on  the  Globe  would  have  given  us  $170,000;  J. 
A.  Brown  &  Co.  would  have  taken  our  notes  for  $100,000  more ; 
this  they  offered  if  .we  could  enter  without  their  aid.  But  so  it 
is,  and  we  are  to  follow  the  sad  example  of  a  great  portion  of  the 
merchants  of  our  country. 

But  amidst  this  thick  darkness  a  bright  spark  is  seen ;  J.  A.  B. 
&  Co.  will  send  the  Tobacco  Plant  this  fall  as  previously  intended, 
for  our  benefit,  furnish  all  the  needful,  and  if  the  prospect  is  fair 
on  arrival  of  the  Isabella,  she  will  depart  on  same  conditions,  and 
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be  continued  so  long  as  it  will  benefit  us.  Our  loss  by  W.  Evans 
is  about  $235,000,  and  various  other  losses  not  much  short  of  this 
amount,  which  have  befallen  us  within  the  last  twelve  months ; 
such  heavy  losses  perhaps  has  scarcely  ever  befallen  the  lot  of  men 
in  the  same  space  of  time,  and  yet  we  still  hope  ere  long  to  pay 
all  demands  against  us,  but  at  this  time  cannot  do  so;  and  to 
accomplish  so  desirable  an  object,  we  have  to  ask  whether  it  will 
comport  with  thy  views  and  inclination  to  remain  a  further  period 
in  Canton ;  on  this  point  we  should  like  to  hear  from  thee  as  early 
as  possible.  Should  thee  determine  to  remain,  please  say  how 
long,  and  the  terms,  as  we  shall,  in  our  present  situation,  leave 
both  these  points  pretty  much  to  thyself,  believing  as  we  do,  that 
no  extravagant  rate  would  be  demanded.  Our  friends  propose 
sending  two  vessels  in  each  year,  so  long  as  the  business  is  found 
to  answer ;  the  funds  probably  about  as  formerly. 

Any  funds  thee  may  send  forward  hereafter,  belonging  to  us, 
please  ship  for  account  and  risk  of  J.  A.  Brown  &  Co.,  and  to 
them  consigned.  We  have  had  many  and  very  heavy  losses  since 
embarking  in  the  Canton  trade,  independent  of  losses  on  returns ; 
this  part  of  our  loss  would  have  been  covered  by  the  handsome 
operations  on  the  outward  cargoes. 

The  prospect  is  certainly  now  fair  for  at  least  cost  on  returns ; 
if  this  be  realized,  a  few  voyages  via  England  we  can  but  hope 
will  compensate  for  the  past  in  a  great  measure. 

We  have  already  paid  for  account  of  W.  Evans,  since  his  stop- 
page, about  $90,000  in  cash,  and  not  received  one  cent  from  him, 
with  the  exception  of  $3000  or  $3500  in  debentures,  which  he 
could  not  make  any  use  of  but  in  payment  of  bonds. 

Hoping  to  hear  favourably  from  thee  in  regard  to  thy  further 
stay  at  Canton, 

We  remain,  with  respect  and  esteem, 
SAMUEL  ARCHER, 
I.  C.  JONES,  OAKFORD  &  Co." 


"  Canton,  March  17,  1829. 
"  SAMUEL  ARCHER  AND  I.  C.  JONES,  OAKFORD  &  Co. 

Esteemed  friends, — In  reference  to  your  request  that  I  would 
remain  for  a  further  period  in  this  country  as  your  agent,  as  per 
your  favour  of  the  10th  mo.  21st  last,  I  understand  it  of  course  to 
mean  from  and  after  the  7th  mo.  13th,  1830,  as  I  am  already 
under  an  engagement  with  you  until  that  time ;  and  that  I  now 
proceed  to  state,  that  upon  reflecting  on  this  proposition  I  have 
come  to  the  following  conclusion :  That  if  agreeable  to  you  I  will 
remain  here  for  a  further  term  of  one  year,  commencing  on  the  7th 
mo.  13th,  1830,  and  ending  on  the  same  day  in  1831,  on  the  follow- 
ing conditions :  that  you  engage  to  allow  me  a  commission  of  five 
per  cent,  on  the  sales  of  dry  goods  received  by  way  of  England,  and 
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for  the  investment  thereof;  and  three  per  cent,  on  specie,  and  three 
per  cent,  on  the  sales  of  all  other  cargo  than  dry  goods  from  Eng- 
land, and  three  per  cent,  for  investing  the  same.  And  that  all  ship- 
ments to  this  country  in  which  you  have  any  interest  shall  be  con- 
signed to  me,  and  that  you  engage  that  my  commissions  shall  amount 
to  $25,000  in  the  year,  payable  here.  That  you  allow  me  a  privi- 
lege of  30  tons  freight  (of  40  cubic  feet)  from  this  to  the  United 
States  free  of  charge,  and  from  the  United  States  to  China  via 
England  a  privilege  for  stores,  specie,  and  merchandise  (other  than 
dry  goods)  of  35  tons  each  in  two  ships  free  of  charge.  That 
storage  and  other  expenses  arising  on  either  the  inward  or  out- 
ward cargo  be  charged  to  you.  And  that  you  allow  me  in  lieu 
of  factory  rent,  provisions,  servants,  and  linguist's  fees,  if  two 
ships  arrive  within  the  year,  $1667  for  each  ship ;  if  but  one  with- 
in the  year,  $3334 ;  and  if  more  than  two  ships  within  the  year, 
for  such  additional  ships  a  further  allowance  be  made  of. $550 
each ;  but  if  no  ship  arrives  within  the  year,  I  am  to  be  allowed 
the  $3334  in  lieu  of  factory  rent,  &c.,  as  above  stated. 

And  that  I  remain  in  this  country  for  the  disposal  of  the  pro- 
perty, and  the  investment  thereof,  as  may  appear  most  for  your 
interest ;  and  that  I  do  not  interfere  with  you  by  the  importation 
of  dry  goods  by  way  of  England. 

If  you  should  feel  a  reluctance  to  the  engagement  of  making 
up  my  commissions  to  $25,000  in  case  they  should  not  equal  that 
amount  on  the  sales,  I  am  willing  in  lieu  thereof  to  make  another 
offer,  and  which  I  will  call  the  second  proposition. 

That  you  engage  to  allow  me  a  commission  of  six  per  cent,  on 
the  sales  of  dry  goods  by  way  of  England,  and  for  the  investment 
thereof;  and  three  per  cent,  on  specie,  and  three  per  cent,  on  sales 
of  all  other  cargo  than  dry  goods  from  England,  and  three  per 
cent,  for  investing  the  same ;  and  that  you  engage  that  all  ship- 
ments to  this  country  in  which  you  have  any  interest  should  be 
consigned  to  me ;  that  the  other  parts  of  this  second  proposition 
be  the  same  as  the  preceding,  as  detailed  above. 

On  being  informed  of  which  of  these  terms  you  accept,  I  shall 
remain  in  this  country  for  the  fulfilment  of  my  part  thereof;  and 
have  to  request  that  you  will  please  to  inform  me  by  the  earliest 
conveyance. 

Believe  me,  with  much  respect,  your  friend, 

NATHAN  DUNN." 

1st  per  Pacific, 

2d  brig  Leander. 

Extract  of  letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  <£• 
Co.,  and  Samuel  Archer,  dated  Philadelphia,  May  3lst,  1830. 

"  We  had  hoped  that  the  extent  of  commissions  on  our  business 
had  been  so  great  that  in  any  new  arrangement  we  should  have 
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been  able  to  have  them  reduced  to  two  per  cent,  on  sales  and  two 
for  investments ;  this  would  amount  to  a  large  sum  yearly ;  this 
you  can  take  into  consideration,  and  if  you  think  well  of  adopt- 
ing it  we  shall  be  pleased,  if  not  we  prefer  as  the  fairest  mode 
that  you  charge  2^  per  cent,  on  sales  and  2^  per  cent,  on  the 
investment,  the  latter  may  be  added  at  the  foot  of  the  invoices. 
Can  you  not  also  reduce  the  sum  charged  for  factory  rent,  &c., 
below  $1667  each  ship;  this  is  considered  the  highest  rate  paid 
for  single  ships." 


Extract  of  letter  to  Nathan  Dunn,  from  I.  C.  Jones,  Oakford  <$• 
Co.,  and  Samuel  Archer,  dated  Philadelphia,  May  1th,  1831. 

"  If  it  was  to  the  extent  contemplated,  say  sterling  £100,000 — 
the  gross  sales  of  which  would  probably  be  nearly  or  quite 
$700;000 — and  yielding  a  commission  of  nearly  $35,000.  This 
from  one  concern  we  think  no  trifling  compensation.  But  to  come 
to  the  point,  it  is  our  intention  and  expectation  to  continue  to  have 
forwarded,  through  the  means  of  our  friends,  as  many  goods  as 
you  can  vend  advantageously." 


"Philadelphia,  December  24th,  1831. 
"  RESPECTED  FRIEND,  NATHAN  DUNN. 

Having  now  gone  through  an  examination  of  thy  accounts,  and 
discovered  what  we  consider  sundry  errors,  amounting  in  the 
aggregate  to  the  sum  of  $19,763.77,  exclusive  of  interest,  the  par- 
ticulars of  which  thee  will  observe  per  the  inclosed  accounts ;  be 
so  obliging  as  to  examine  the  different  items  and  inform  us  thy 
opinion  of  the  result. 

Very  respectfully  thy  friends, 

I.  C.  JONES,  OAKFORD  &  Co." 


Letter  to  I.  C.  Jones,   Oakford  ty  Co.,  and  Samuel  Archer,  from 
Nathan  Dunn,  dated  Philadelphia,  February  Ylth,  1832. 

"  Respected  friends, — I  regret  having  delayed  so  long  to  reply  to 
your  note  of  the  12th  mo.  20th  last,  inclosing  two  statements  of 
alleged  overcharges  in  my  accounts,  the  first  for  $2872.19,  grow- 
ing out  of  the  difference  between  5  per  cent,  on  sales  and  for 
investing  the  same,  and  2^  per  cent,  on  sales  and  2^  per  cent,  on 
investments. 

The  charges  in  my  account  are  predicated  on  an  arrangement 
between  us  for  merchandise  that  should  leave  England  to  my  con- 
signment between  the  7th  mo.  13th,  1826,  and  the  7th  mo.  13th, 
1828,  as  per  your  letter  of  the  4th  mo.  15th,  1825,  in  which  are 
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these  words,  '  will  allow  5  per  cent,  commissions  on  sales  of  mer- 
chandise and  for  investing  nett  proceeds  of  same,'  which  appeared 
to  me  comprehensive,  admitting  of  but  one  construction ;  and 
since  the  subject  has  been  again  called  to  my  attention,  by  the 
receipt  of  your  statement,  I  cannot  see  how  the  commission  can 
be  divided  and  2^  per  cent,  charged  on  the  investment,  as  you 
seem  to  wish  it,  when  this  letter  states  that  5  per  cent,  is  to  be 
charged  on  sales,  as  the  compensation  for  making  them  and  invest- 
ing the  proceeds. 

The  Isabella's  fourth  cargo  being  purchased  early  in  1828, 
comes  under  the  arrangement  for  these  two  years,  and  for  the  two 
succeeding  years,  the  two  cargoes  in  the  ships  Tobacco  Plant  and 
Isabella  were  forwarded. 

Believe  me,  very  respectfully, 

N.  DUNN." 


"  Philadelphia,  October  29th,  1838. 
"  FRIEND  NATHAN  DUNN. 

My  father  being  too  unwell  to  write,  has  requested  me  to  say, 
that  on  the  evening  of  the  20th  inst.  he  was  handed  two  papers 
from  thee,  dated  5th  mo.  31st,  1836,  with  some  remarks,  and  pur- 
porting to  be  an  account  between  thyself  and  him,  showing  a  very 
large  balance  in  thy  favour.  My  father  considers  said  statement 
so  extraordinary  a  one,  that  he  cannot  receive  it  as  a  true  account 
between  you.  Respectfully, 

(Signed)  SAM'L  W.  ARCHER, 

For  SAMUEL  ARCHER." 


The  case  was  argued  by  /.  R.  Ingersoll  and  J.  Sergeant  for  the 
defendant,  and  Price  and  Meredith  for  the  plaintiffs. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — To  judge  of  the  objection  to  the  form  of  the 
action,  it  is  necessary  to  consider  how  the  parties  stood  at  first, 
and  how  they  stand  now.  By  the  original  contract  between  Sam- 
uel Archer,  Whitton  Evans,  and  the  partner  firm  of  I.  C.  Jones, 
Oakford  &  Co.,  they  agreed  with  the  defendant  and  with  each 
other,  to  enter  into  the  Chinese  trade  for  a  period  of  not  less  than 
three  nor  more  than  five  years ;  the  first  named  parties  furnishing 
capital  to  send  two  ships  yearly  to  Canton  by  way  of  England, 
and  the  defendant  furnishing  his  services  in  selling  the  goods  at 
Canton,  and  investing  the  proceeds  in  return  cargoes  separately 
consigned,  in  proportion  to  their  respective  shares,  to  the  parties 
resident  in  Philadelphia.  It  was  agreed  that  the  defendant  should 
not  bear  a  part  of  any  loss  on  dry  goods,  but  that  he  should  share, 
equally  with  the  others,  the  profits  arising  from  a  sale  of  them, 
and  have  a  commission  on  specie  as  well  as  on  the  other  parts  of 
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each  cargo.  His  profits  and  commissions  were  to  be  taken  out 
at  Canton  and  shipped  on  his  separate  account  in  one  of  the  com- 
pany's vessels ;  and  the  funds  of  the  other  parties  were  to  be 
invested  for  each  of  them,  on  separate  account,  in  Chinese  goods, 
separately  invoiced,  and  consigned  to  them  in  proportion  to  their 
shares  without  regard  to  the  state  of  the  partnership  accounts. 
It  is  plain  from  this,  that  there  were  two  special  and  distinct  part- 
nerships ;  the  one  between  all  the  parties  to  the  contract  as  re- 
gards the  dry  goods,  and  the  other  betwixt  the  parties  of  the  first 
part  as  regards  the  rest  of  the  cargoes,  the  defendant  being,  in 
regard  to  the  latter,  no  more  than  a  factor ;  and  it  is  plain  also, 
that  joint  ownership  of  the  funds  was  to  cease  as  soon  as  they 
were  invested  in  return  cargoes  on  separate  account.  This  ar- 
rangement continued  in  force  during  the  contemplated  period  of 
five  years,  and  was  succeeded  by  another  between  the  defendant 
on  the  one  hand,  giving  him  a  commission  on  dry  goods  instead 
of  profits,  and  Samuel  Archer  and  Jones,  Oakford  &  Co.  on  the 
other,  Whitton  Evans  having  retired.  By  this  the  defendant  ceased 
to  be  a  partner ;  and  it  was  in  turn  succeeded  by  yet  another  on 
the  same  terms,  except  that  the  concern  gave  a  guaranty  that  the 
commissions  should  not  fall  short  of  $25,000  the  year.  The  money 
for  which  this  action  is  brought  is  the  proceeds  of  sales  made 
in  the  second  and  third  periods. 

On  these  facts,  it  is  clear  that  several  actions  could  not  be  main- 
tained on  the  special  contract,  as  it  was  made  with  the  plaintiffs 
jointly.  In  Vaux  v.  Steward,  (Styles  156),  and  Vaux  v.  Draper ; 
(id.  203),  a  joint  action  was  maintained  on  a  promise  to  two  in 
consideration  of  £10  paid  to  procure  the  restoration  of  their  cat- 
tle which  had  been  distrained,  because  the  consideration  had 
moved  from  the  plaintiffs  jointly.  Here  the  consideration — the 
employment  of  the  defendant  by  the  plaintiffs  as  their  factor — 
certainly  moved  from  them  jointly.  What  matters  it,  then,  that 
the  proceeds  were  to  be  divided  at  Canton,  and  the  share  of  each 
partner  separately  consigned  to  him  without  waiting  for  a  settle- 
ment of  the  parnership  accounts  ?  That  arrangement  was  a  mat- 
ter betwixt  the  partners  themselves,  and  for  their  private  conve- 
nience. Partners  are  tenants  in  common  of  the  partnership  effects ; 
and  their  interests  continue  to  be  blended  till  they  are  separated 
by  actual  partition.  But  it  is  argued  that  the  present  action  is 
brought  on  an  implied  promise  which  is  joint  or  several,  as  the 
consideration  is  joint  or  several ;  and  so  the  law  was  held  in  Boggs 
v.  Curtin,  (10  Serg.  fy  Rawle  211) ;  but  the  consideration,  moving 
as  it  did  from  the  plaintiffs  as  partners,  was  joint,  and  the  result- 
ing promise  is  consequently  joint.  The  money  in  the  defendant's 
hands  was  received  by  him  as  the  price  of  the  partnership  effects ; 
and  being  partnership  funds  when  it  was  received,  it  remained  so, 
being  undivided  by  separate  investment.  There  are  cases  in 
which  an  action  may  be  brought  jointly,  though  the  interests  to 
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be  recovered  depend  not  even  on  a  joint  consideration ;  as  in  Cor- 
ryton  v.  Lethbye,  (2  Sound.  115),  in  which  several  owners  of  mills, 
at  the  one  or  the  other  of  which  the  defendant  was  bound  to  grind 
his  barley  and  wheat,  were  allowed  to  join  in  an  action  for  grind- 
ing a^knother  mill,  because  damages  might  be  twice  recovered  if 
they  were  allowed  to  bring  several  actions.  Would  not  the  de- 
fendant in  this  instance  have  been  equally  vexed  by  a  multiplicity 
of  suits  ?  Independently  of  policy,  however,  this  action  is  main- 
tainable on  principle.  The  effects  were  joint  when  they  were 
sold ;  they  were  sold  on  joint  account ;  and  the  price  was  joint 
when  it  was  received.  It  ought  to  have  been  parted  and  invested, 
but  it  was  not.  Being  recoverable  from  the  buyer  only  on  part- 
nership account,  it  was  received  by  the  defendant  on  partnership 
account ;  and  it  could  consequently  be  recovered  from  him  only 
as  so  much  received  to  the  use  of  the  concern.  Had  the  defend- 
ant separated  and  invested  one  of  the  shares,  a  curious  question 
might  have  arisen  as  to  joinder  in  an  action  for  the  other.  The 
partner  entitled  to  it  might  perhaps  have  maintained  a  several 
action  for  it ;  but  had  more  than  one  been  entitled,  perhaps  all 
would  have  been  bound  to  join. 

The  action  is  therefore  well  brought ;  and  this  determination 
of  the  point  is  decisive  also  of  the  question  of  set-off  betwixt  the 
defendant  and  the  personal  representatives  of  the  deceased  part- 
ner. Defendants  may  undoubtedly  set-off  the  cross  demand  of 
one  of  them,  and  thus,  with  the  assent  of  all,  pay  their  joint  debt 
with  his  several  property,  for,  as  was  held  in  Stewart  v.  Coulter, 
(12  Serg.  4*  Rawle  252),  no  one  can  be  hurt  by  it ;  but  there  is  no 
instance  of  a  set-off  of  a  debt  due  by  one  of  several  plaintiffs, 
because  that  would  enable  the  defendant  to  pay  his  debt  to  the 
prejudice  of  the  others.  The  point  is  too  clear  for  elucidation ; 
and  it  was,  besides,  directly  decided  by  this  court  in  Henderson 
v.  Lewis,  (9  Serg.  fy  Rawle  379). 

The  question  of  commission  depends  on  the  interpretation  to  be 
put  on  the  contract  of  the  parties,  collected  from  their  letters  and 
acts ;  for  the  memorandum  prepared  by  the  defendant  at  Canton, 
was  not  executed  by  the  plaintiffs.  It  has,  however,  been  legiti- 
mately referred  to  for  the  defendant's  understanding  of  the  agree- 
ment ;  and  it  is  enough  to  say  that  it  is  as  obscure  and  uncertain 
in  its  terms,  as  mercantile  contracts  usually  are.  Blanks  were  left 
in  it  for  the  rate  of  commissions,  to  be  filled  by  the  plaintiffs ;  and 
in  the  letter  which  accompanied  it,  the  defendant  said ;  "  I  musfr 
leave  for  your  decision  to  fill  (flie  blanks)  at  either  the  five  per 
cent,  for  the  sales  and  investment  of  dry  goods  agreeably  to  your 
offer  under  the  date  of  the  4th  mo.  15th,  1825,  or  say  two  and  a 
half  per  cent,  on  sales  of  dry  goods,  and  two  and  a  hsdf  for  invest- 
ing the  proceeds,  which  amounts  to  the  same ;  OR  on  my  terms  of 
three  per  cent,  on  the  gross  amount  of  sales  of  dry  goods,  and 
three  per  cent,  for  investing  the  nett  proceeds."  The  plaintiffs 
n.  — 46  2p 
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did  not  fill  the  blanks  at  all,  and  the  question  rests  on  the  inter- 
pretation of  the  first  alternative. 

The  clause  in  the  memorandum  stands  thus :  "  The  first  named 
parties  agree  to  allow  Nathan  Dunn,  for  his  services,  the  follow- 
ing commissions,  to  wit, per  cent,  on  the amoui^  sales 

of  dry  goods,  and per  cent,  for  the  investing  of  the  proceeds; 

and  three  per  cent,  on  all  specie  shipped,  and  three  per  cent,  on 
sales,  and  three  per  cent,  for  the  investment  of  all  other  cargo,  and 
three  per  cent,  on  the  ships'  and  factory  disbursements,  to  be 
received  in  Canton."  This  makes  the  matter  no  clearer  than  the 
proposition  in  his  letter.  In  both  he  asked  three  per  cent,  on  the 
gross  amount  of  sales ;  and  if  he  demanded  that  as  the  basis  of 
the  larger  commission,  it  would  be  singular  if  he  had  consented 
to  take  any  other  for  the  smaller  one.  Yet  if  he  meant  to  insist 
on  the  gross  amount  for  each,  it  is  singular  that  he  did  not  say  so 
in  regard  to  both.  But  it  is  clear  that  the  sum  on  which  the  com- 
mission was  to  be  charged,  was  the  amount  of  sales,  whether  gross 
or  nett,  and  not  the  amount  of  the  investments ;  otherwise  two 
and  a  half  on  sales,  and  the  same  on  the  investments,  would  not 
"  amount  to  the  same"  as  five  per  cent,  on  either.  The  same 
amount  could  be  obtained  only  on  the  basis  of  an  intermediate 
sum.  In  a  subsequent  part  of  the  correspondence,  the  plaintiffs, 
after  reciting  the  clause  in  the  defendant's  proposal  already  quoted, 
say :  "  Now  thou  will  perceive  that  it  is  here  left  discretionary 
with  us  to  pay  either  the  five  per  cent,  on  the  amount  of  sales,  or 
to  divide  it  as  mentioned  in  thy  letter,  two  and  a  half  on  the  sales 
and  two  and  a  half  on  the  nett  proceeds.  When  we  made  the 
offer  of  five  per  cent.,  we  were  of  opinion  with  thyself  that  it 
amounted  to  the  same,  or  nearly  so,  say  the  amount  of  investments 
being  less  than  the  sales  by  the  amount  of  thy  commissions."  The 
inference  is,  that  they  thought  the  difference  too  small  to  be  a 
ground  of  objection.  To  say  two  and  a  half  per  cent,  on  sales, 
and  two  and  a  half  for  investing,  is  not  necessarily  to  say  two 
and  a  half  on  the  sum  invested.  The  sentence  is  elliptical,  and 
supplying  the  parts  omitted,  would  stand  thus :  two  and  a  half 
on  the  sales  for  selling,  and  two  and  a  half  on  the  sales  for  invest- 
ing. By  no  other  interpretation  could  the  apportioned  parts  of 
the  commission  be  made  the  same  as  five  per  cent,  on  the  sales. 
It  is  clear,  then,  that  they  were  to  be  charged  on  the  same  sum ; 
but  whether  on  the  gross  amount  or  nett  proceeds  of  the  sales, 
<|would  be  a  difficult  question  were  it  not  settled  by  the  contempo- 
raneous construction  of  the  parties.  In  the  last  year  of  the  second 
period,  the  defendant  transmitted  the  accounts  to  that  date,  ac- 
companied by  a  letter,  in  which  he  said  :  "  In  charging  commis- 
sions on  the  sales  of  dry  goods  and  for  the  investment  of  the  same, 
I  have  followed  literally  your  letter  on  the  subject,  of  the  4th  mo. 
15th,  1825,  which  would  not  have  been  required  to  be  noticed 
here  but  for  my  misconstruction  of  it  when  I  formerly  wrote  you 
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on  the  subject."  Yet  the  commissions  in  those  accounts  were 
charged  at  five  per  cent,  on  the  gross  sales ;  and  this  passed  with- 
out objection  till  he  had  returned  to  America.  If  this  were  a  mis- 
conception on  his  part,  they  were  bound  to  undeceive  him  by  the 
first  opportunity ;  and  the  same  principle  of  charging  was  suffer- 
ed to  run  through  the  succeeding  contract.  Still  farther,  when 
the  terms  of  his  compensation  for  the  third  period  were  under  dis- 
cussion, and  when  the  plaintiffs  demanded  a  reduction,  they  said : 
"We  had  hoped  that  the  extent  of  commissions  in  our  busi- 
ness had  been  so  great  that  in  any  new  arrangement  we  should 
have  been  able  to  have  them  reduced  to  two  per  cent,  on  sales 
and  two  per  cent,  for  investments;  this  would  amount  to  a  large 
yearly  sum ;  this  you  can  take  into  consideration,  and  if  you  think 
well  of  adopting  it,  we  shall  be  pleased  ;  if  not,  we  prefer  as  the 
fairest  mode  that  you  charge  two  and  a  half  per  cent,  on  sales,  and 
two  and  a  half  per  cent,  on  the  investment."  This  last  would  pro- 
duce no  reduction,  if  the  former  contract  allowed  no  more ;  and 
there  is  certainly  a  difference  on  sales,  and  a  per-centage  on  the 
nett  proceeds  of  sales.  We,  therefore,  think  the  defendant  is 
entitled  to  five  per  cent,  on  the  gross  amount. 

As  regards  amount,  however,  the  important  question  is,  whether 
the  Isabella's  cargo  belongs  to  the  second  or  the  third  period  of 
the  business.  Perhaps  the  plaintiffs  were  bound  to  send  two  ships 
yearly  by  way  of  England.  The  dry  goods  could  be  advan- 
tageously laid  in  only  there ;  and  the  plaintiffs  had  engaged  to 
send  that  number  in  the  first  agreement,  which  was  the  basis  of 
those  that  followed.  Subsequently  to  it  they  speak  of  allowing  him 
certain  privileges  "  in  two  ships  annually  from  the  United  States, 
via  England,  to  Canton ;"  and  a  commission  of  so  much  per  cent. 
"  on  the  sales  of  dry  goods  received  from  England."  But  in  the 
happening  of  a  certain  contingency,  they  were  not  to  send  two  or 
any  other  number.  In  the  memorandum  of  agreement,  sent  to 
the  plaintiffs  for  execution,  it  was  provided  thus :  "  It  is  under- 
stood that  if  the  information  received  from  Nathan  Dunn,  by  the 
first  named  parties,  of  the  state  of  the  Canton  market  for  dry- 
goods,  should  be  so  unfavourable  as  to  make  it  necessary  to  sus- 
pend their  operations  for  a  season  to  prevent  loss,  in  such  an  event, 
their  engagement  to  send  two  ships  in  each  year  via  England  to 
Canton,  is  not  to  be  considered  binding."  Though  this  instrument 
was  not  formally  executed,  its  conditions  are  to  be  taken  for  a  part 
of  the  contract,  because  they  were  not  rejected,  and  the  parties 
went  on  with  the  business  on  the  basis  of  them.  Now,  the  defend- 
ant had,  in  three  of  his  letters,  given  a  very  discouraging  account 
of  the  state  of  the  Canton  market,  and  in  a  fourth  he  said :  "  I 
am  nmv  of  opinion  it  will  be  pretty  safe  to  forward  two  cargoes 
in  each  season  to  this  country,  unless  the  shipments  by  Americans 
or  the  East  India  company  are  more  than  usual,  or  there  are 
depressions  in  the  Canton  market.  If  not  in  time  to  ship  in  sea- 
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son,  to  be  deferred  to  the  regular  season  of  the  next  year."  This 
intimation  was  promptly  responded  to  by  an  order  to  the  agent  in 
England  to  prepare  a  cargo  which  could  not  however  be  shipped  for 
the  spring  season,  and  the  vessel  was  consequently  despatched  as 
a  fall  ship.  During  the  residue  of  the  term,  two  other  vessels 
were  sent  at  regular  intervals,  and  the  whole  contract  was  in  this 
respect  complied  with.  Had  it  been  the  plaintiffs'  duty  to  send 
the  Isabella  under  it,  every  interpretation  consistent  with  the 
words  ought  to  be  made  from  the  circumstances,  favourable  to  an 
intention  to  do  so  ;  but  as  they  were  at  liberty  to  send  her  as  they 
pleased,  we  are  bound  to  give  their  expressions  their  plain  and 
natural  meaning.  It  is  to  be  remarked,  that  they  had  written  a 
letter  requesting  the  defendant  to  remain  at  Canton  for  a  third 
period,  to  which  they  had  not  received  an  answer;  and  that,  had 
they  waited  to  hear  from  him,  the  lateness  of  the  season  would, 
in  case  of  his  acceptance,  have  caused  them  to  lose  a  voyage.  In 
these  circumstances  they  say,  "  Notwithstanding  there  has  not 
been  time  for  us  to  receive  an  answer  to  our  communication  made 
to  thee  in  the  4th  month  last,  relative  to  a  continuance  in  Canton 
as  our  agent,  yet  from  the  remarks  in  our  letters  now  received, 
particularly  No.  12,  we  infer  that  thee  was  inclined  to  remain  a 
further  period,  and,  from. the  liberal  terms  offered  by  us,  we  can 
not  but  suppose  they  would  be  accepted.  We  have  concluded  to 
forward  thy  letter  to  S.  T.  Jones,  and  request  him  to  prepare  a 
cargo,  &c.  We  shall  therefore  rely  on  thy  remaining  to  take 
charge  and  dispose  of  this  cargo,  whether  our  proposition  is 
accepted  or  not ;  and  if  it  is  accepted,  we  shall  go  on  to  fulfil  our 
part  of  it.  Thee  will  be  aware  that  had  we  waited  for  thy  reply, 
it  would  have  hurried  us  very  much  to  send  two  cargoes  next  year, 
and  would  have  made  them  very  late."  Was  not  the  cargo  of 
the  Isabella  intended  to  be  one  of  them?  It  is  evident  that  this 
ship  was  sent  in  anticipation  of  the  defendant's  acceptance ;  and 
that,  had  he  previously  signified  a  rejection,  she  would  not  have 
been  sent  at  all.  Whether  he  was  bound  to  remain  a  single  day 
beyond  the  limit  of  the  existing  contract,  enters  not  into  the 
question ;  it  is  sufficient  for  all  the  purposes  of  intention  that  the 
plaintiffs  thought  he  was  not.  They  threw  themselves  upon  his 
generosity  to  stay  and  take  charge  of  the  cargo  in  any  event ;  and 
it  is  plain  they  intended  to  send  this  ship  in  part  fulfilment  of  the 
expected  contract,  should  it  be  assented  to.  The  circumstance 
that  she  was  charged  to  the  second  contract,  in  the  accounts 
received  by  the  plaintiffs,  without  exception  by  them,  is  not  suffi- 
cient to  overbear  an  inference  so  manifest. 

The  remaining  question  has  regard  to  the  interest ;  and  it  is  to 
be  determined  by  the  law  of  the  place  where  the  contract  was 
to  be  executed. .  The  rate  allowed  by  it  may  always  be  expressly 
reserved,  though  it  exceed  the  rate  allowed  by  the  law  of  the 
domicil,  or  the  law  of  the  forum ;  and  where  no  rate  is  stipulated, 
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the  parties  are  presumed  to  have  contracted  in  reference  to  the 
law  of  the  place  of  performance,  whether  it  be  statutory  or  cus- 
tomary. 3  Surge's  Confl.  of  Laws  771;  2  Story's  Com.  251. 
The  law  of  the  forum  is  never  appealed  to.  What  matters  it  then 
that  the  defendant  resumed  his  domicil  of  origin  shortly  after  the 
debt  was  contracted  ?  In  consequence  of  the  severity  of  the  rule 
in  this  particular  instance,  I  have  desired  to  find  an  authority  to 
make  it  an  exception ;  but  I  have  found  none.  The  contract  was 
to  be  executed  in  China,  and  the  measure  of  damages  for  the 
breach  of  it,  is  the  customary  rate  of  Chinese  interest.  The  defend- 
ant invested  the  money  at  Canton  on  his  own  account,  and  made 
the  profit  on  it  which  the  plaintiffs  ought  to  have  made ;  and  he 
must  consequently  pay  the  same  interest  that  he  would  have  paid, 
had  he  remained  abroad. 

Judgment  for  plaintiffs,  the  amount  to  be  settled  by  the  counsel. 


Kester  against  Rockel. 

Where  the  vendor  is  in  possession  of  land,  and  makes  improvements  on  it,  and 
afterwards  the  vendee  enters  into  a  contract  to  buy  with  full  knowledge  of  all  the 
circumstances,  the  jury  are  bound  to  believe  it  was  the  property  of  the  vendor  in 
the  absence  of  countervailing  proof,  particularly  when  the  vendee  takes  pos- 
session under  the  agreement,  and  enjoys  it,  and  never  offered  to  restore  the  pos- 
session, and  shows  no  outstanding  adverse  title. 

Where,  by  articles  of  agreement,  the  vendor  is  to  give  a  good  right,  and  a 
free  deed,  and  if  the  purchaser  should  make  the  land  free,  the  costs  are  to  be 
deducted  from  the  purchase  money,  and  the  purchaser  afterwards  takes  out  a 
warrant  and  patent,  the  administrator  of  the  vendor  may  sue  for  the  value  of  the 
purchase  money  due,  without  previously  tendering  a  deed. 

The  vendee  in  such  case  has  a  right  to  an  allowance  for  the  sum  paid  for  the 
patent,  without  regard  to  any  change  subsequently  made  in  the  price  of  obtaining 
the  patent. 

A  survey  which  has  never  been  returned  to  the  land-office  is  not  evidence  of 
an  adverse  title  without  a  warrant  or  other  evidence  of  one  besides  its  recital  in 
the  survey. 

A  vendee,  under  articles  of  agreement,  who  enters  and  continues  in  possession, 
must  pay  interest  on  the  purchase  money ;  but  where  he  has  been  harassed  or 
disturbed  in  his  possession,  or  there  has  been  wilful  and  vexatious  delay,  or  gross 
or  criminal  laches  on  the  part  of  the  vendor,  or  where  there  are  well-founded 
doubts  of  the  title,  or  from  neglect  or  otherwise  for  a  length  of  time  no  adminis- 
trator has  been  appointed  to  receive  payment,  it  is  for  the  jury  to  determine 
whether  the  vendee  is  to  pay  interest. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 
Henry   Rockel,   administrator  of   Martzel    Kester   deceased, 
brought  an  action  of  covenant  against  Philip  Kester,  and  declared 
n.  —  2p* 
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on  the  following  sealed  agreement.  The  defendant  pleaded  cove- 
nants performed,  and  a  verdict  and  judgment  were  rendered  for 
the  plaintiff. 

"  Lehigh  township,  Northampton  county,  20th  of  February 
1816.  This  day  appeared  Mercellus  Kester,  as  seller,  arid  his 
son  Philip  Kester,  as  purchaser,  and  have  agreed  to  the  following 
contract  of  purchase,  and  have  signed  the  same,  and  is  as  follows  : 
The  above-named  seller,  Mercellus  Kester,  sells  his  land  plantation 
in  Lehigh  township,  with  thereunto  belonging  150  acres  of  land, 
butting  lands  of  Frederick  Everhart,  Jacob  Anthony,  William 
Deeter,  and  late  Anton  Solt  and  others,  for  the  sum  of  £500,  good 
passable  money  of  Pennsylvania.  The  purchaser  shall  give  to 
the  seller  or  to  his  heirs,  yearly,  £20  from  the  £500,  and  if  the 
seller  should  die,  his  children  shall  draw  according  to  their  age 
yearly,  in  which  the  purchaser  shall  have  his  share,  and  be  a 
co-heir.  Further,  the  seller  promises  to  the  purchaser  a  good 
right,  and  to  give  a  free  deed,  and  if  the  purchaser  shall  make  the 
land  free,  the  costs  shall  be  taken  from  the  said  £500,  or  from  that 
sum.  Further,  the  purchaser  promises  to  give  his  father  every 
year,  as  long  as  he  lives,  4  bushels  of  wheat,  21  bushels  of  rye, 
13  bushels  of  corn,  12  bushels  buckwheat,  15  Ibs.  hatchled  flax, 
20  Ibs.  tow,  1  bl.  cider,  1  bl.  winter  cider,  and  as  many  apples 
as  the  seller  shall  want  for  himself  and  family.  The  purchaser 
must  plough,  manure,  and  bring  in  good  order,  \  of  an  acre  of 
potatoes.  The  hoeing  and  seed  the  seller  must  attend  to  him- 
self. Two  head  of  horned  cattle  the  seller  can  keep  on  the  place, 
and  one  heifer  he  may  raise — and  this  cattle  shall  go  along  with 
the  purchaser's  cattle.  And  the  necessary  fodder  the  purchaser 
shall  give  unto  the  seller.  The  necessary  firewood  the  purchaser 
must  bring  to  the  seller,  cut  before  his  house.  But  if  he  should 
not  be  able  to  cut  it  any  more,  then  the  purchaser  must  cut  it  up 
for  firewood  (small)  for  him.  If  the  seller  should  die  before  his 
wife  Rachel,  (born  Deeter)  then  she  has  to  have  the  one-half  of 
the  above  ausbehalt.  And  from  the  first  payment  my  wife  Rachel 
shall  have  the  interest  as  long  as  she  lives.  As  now  both  parties 
are  agreed,  so  they  have  signed  this  agreement  with  their  own 
hands,  and  promise  to  fulfil  the  same  the  day  and  year  herein 
before  written." 

The  plaintiff  then  showed  an  application,  25th  of  October 
1766,  No.  2013,  Thomas  Williams,  for  26  acres  in  Lehigh  town- 
ship, adjoining  lands  of  Frederick  Everhart  and  others,  and  sur- 
vey 23d  of  November  1766,  of  26  acres  69  perches  thereon ;  also, 
a  warrant  to  Philip  Kester,  4th  of  June  1819,  for  100  acres  in 
Lehigh  township;  survey  of  120f  acres,  20th  of  July  1819;  patent 
to  Philip  Kester  for  the  last  tract,  23d  of  May  1837.  Also,  a  patent 
to  Philip  Kester,  for  26  acres  39  perches,  30th  of  June  1837. 

The  plaintiff  also  proved  by  witnesses,  that  Martzel  Kester 
died  about  the  year  1816,  having  lived  on  the  premises  25  years, 
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improved  them,  and  built  a  house  there ;'  that  Philip  afterwards 
lived  in  the  house,  and  that  the  widow  of  Martzel  had  been  dead 
eight  or  nine  years. 

The  defendant  showed  payments  of  the  surveying  and  patent- 
ing fees,  and  of  the  purchase  mortfey,  according  to  an  appraisement 
in  1837,  under  the  Act  of  Assembly.  A  certificate  from  the  sur- 
veyor general's  office,  that  no  warrant  or  application  could  be 
found  on  record  in  the  name  of  Martzel  or  Mercellus  Kester,  for 
land  in  Northampton  county.  Also,  a  survey  found  among  the 
papers  of  James  Scull,  D.  S.,  15th  of  August  1758,  on  warrant 
to  David  Mickeller,  dated  3d  of  December  1746.  He  also  proved 
that  Philip  Kester  went  into  possession  nearly  forty  years  before 
the  trial,  and  built  a  house  for  himself  on  the  120  acre  tract;  that 
M  artzel's  house  was  built  by  the  neighbours ;  and  after  Philip 
built,  he  did  all  the  farming. 

BANKS  (President)  charged  the  jury  as  follows : 

This  suit  is  brought  on  an  article  of  agreement,  dated  on  the 
20th  of  February  1816.  Some  evidence  has  been  given  to  show 
how  long  the  old  man  and  his  son  Philip  lived  on  this  land.  The 
old  man  had  lived  on  the  land  long  before  his  death,  and  died  on 
it;  he  died  in  August  1816.  The  defendant  has  lived  on  the  land 
ever  since  the  death  of  his  father.  As  regards  the  ownership 
between  the  father  and  Philip,  this  agreement  is  pretty  conclusive 
evidence ;  and,  in  the  absence  of  proof  to  the  contrary,  it  would 
show  that  the  land  belonged  to  the  old  man,  whether  he  claimed 
by  settlement  or  otherwise.  Philip  no  doubt  worked  on  the  land, 
but  it  may  have  been  for  his  father,  and  in  subservience  to  his 
will.  There  is  no  evidence  that  Philip  ever  claimed  the  land  as  his 
until  after  the  agreement.  The  article  is  in  itself  inconsistent 
with  a  claim  of  right  in  himself.  If  the  land  was  his,  how  can 
you  account  for  this  article  of  agreement  ?  There  is  no  proof  that 
the  agreement  was  not  fairly  obtained.  Under  these  circum- 
stances, you  will  consider  the  land  as  having  belonged  to  the  old 
man. 

If  a  man  buys  a  tract  of  land,  and  is  to  get  a  good  title,  he  is 
not  bound  to  pay  unless  he  gets  the  title,  except  it  be  agreed  that 
he  shall  pay  without  the  title.  In  the  absence  of  such  stipulation, 
an  adverse  valid  title  in  a  third  person  would  be  a  defence  to  an 
action  brought  to  recover  the  purchase  money.  The  defendant 
contends  that  there  w,as  and  is  an  outstanding  adverse  title.  To 
show  this,  he  has  given  in  evidence  a  survey  made  by  James 
Scull  in  1758.  This  survey  recites  a  warrant  dated  in  1746.  Is 
this  evidence  of  title  ?  It  does  not  prove  that  there  ever  was  such 
a  warrant  in  existence  for  this  land.  The  survey  without  the 
warrant,  or  some  other  evidence  of  it,  besides  the  recital  in  the 
survey,  and  without  the  survey  having  been  returned  to  the  office, 
is  no  evidence  of  an  adverse  title  having  emanated  from  the  land- 
office.  As  the  case  stands,  it  is  no  evidence  at  all  of  title. 
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The  article  stipulates  for  the  sale  of  the  land,  and  for  the  sup- 
port of  the  old  man  and  old  woman,  and  the  survivor  of  them.  It 
is  a  kind  of  family  settlement,  and  regulates  the  property  and  its 
application  during  the  life  of  the  old  man  and  the  old  woman,  and 
makes  a  final  disposition  of  it  after  their  deaths.  In  this  respect 
it  answers  the  double  purpose  of  a  sale  and  a  will.  In  case  the 
old  man  should  die  before  the  money  was  paid,  then  and  in  that 
case  it  was  to  be  equally  divided  among  his  children,  the  oldest 
to  receive  his  portion  first,  and  so  in  succession,  until  all  the 
purchase  money  was  paid,  and  each  one  had  received  his  share. 
Has  this  purchase  money  been  paid,  or  any  part  of  it  ?  Except 
what  was  paid  into  the  land-office,  there  is  no  direct  evidence  of 
payment.  The  defendant  relies  on  the  presumption  of  payment 
arising  from  the  lapse  of  more  than  twenty  years  as  to  some  of 
the  instalments,  and  upon  other  circumstances  as  aiding  this  pre- 
sumption. When  a  debt  such  as  this  is,  has  been  twenty  years 
due,  and  this  delay  has  not  been  accounted  for,  the  law  would 
presume  that  it  was  paid.  In  such  a  case  there  would  be  nothing 
to  submit  to  a  jury,  for  the  law  would  rule  the  case,  and  it  would 
be  the  duty  of  the  court  to  instruct  them.  Here  the  old  man  was 
dead  and  no  administrator  for  many  years,  therefore  there  would 
be  no  presumption  of  payment  to  him  or  his  administrator.  But, 
under  the  agreement,  the  money  might  have  been  paid  to  the 
children  as  it  became  due;  and  the  presumption  of  payment 
would  be  applicable  to  these  instalments  that  were  due  more 
than  twenty  years  before  suit  brought :  as  to  these  the  rule  must 
prevail,  and  their  payment  be  presumed,  unless  there  is  something 
connected  with  the  case  that  rebuts  this  presumption.  The  title 
was  not  perfect  until  1837.  The  land  was  not  appraised  by  the 
commissioners  twenty  years  before  suit  brought.  Is  it  probable 
the  defendant  would  pay  the  money  to  the  heirs  before  he  got  his 
title?  Is  it  probable  that  he  would  pay  the  money  without 
administration  ?  for  if  he  did,  and  debts  had  been  presented,  his 
payment  might  have  been  disputed  by  the  creditors.  We  then 
have  all  the  circumstances  as  connected  with  those  instalments 
that  were  due  for  twenty  years  before  suit  brought,  and  submit  it 
to  you  to  say  whether  they  have  been  paid  or  not. 

As  to  those  instalments  that  had  not  been  due  twenty  years 
when  this  suit  was  brought,  the  presumption  could  not  arise  from 
lapse  of  time  merely — there  must  be  something  more — something 
that  renders  it  probable  that  the  debt  was  paid ;  circumstances 
which  have  this  presumptive  tendency,  may  be  connected  with 
the  length  of  time,  and  satisfy  a  jury  that  the  debt  was  paid.  Is 
there  any  circumstance  of  that  character  in  the  evidence?  If 
there  is,  you  will  give  it  its  due  weight.  If  there  is  anything  in 
the  evidence,  which,  if  taken  in  connection  with  the  length  of 
time,  satisfies  you  that  those  instalments  which  were  not  twenty 
years  due,  when  suit  was  brought,  have  been  paid,  you  will  say 
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so ;  if  there  is  not,  the  plaintiff  would  be  entitled  to  a  verdict  to 
that  amount. 

The  defendant  objects  to  the  plaintiff's  right  to  recover,  because 
he  has  not  received  a  title  from  the  deceased,  his  administrators, 
or  his  heirs.  The  rule  of  law,  as  contended  for  by  the  defendant, 
is  correct,  but  does  it  apply  to  this  case  ?  The  defendant  was  to 
have  a  good  right  and  a  free  deed.  By  the  terms  of  the  agree- 
ment, the  purchaser  had  the  right  to  take  out  the  title  himself. 
This  is  part  of  the  agreement.  If  he  took  out  this  title  himself, 
why  should  he  not  pay  the  purchase  money,  deducting  what  it 
cost  him  to  take  out  the  title.  By  the  article,  the  old  man  con- 
veyed all  his  equity  to  him.  The  mother  is  dead  before  suit 
brought,  and  has  no  claim  for  dower.  The  defendant  has  the 
legal  and  equitable  estate.  There  is  110  claim  against  it.  This 
deed  is  good  against  the  heirs,  the  state,  and  the  whole  world. 
It  conveys  a  good  right  and  a  free  deed.  Therefore  it  was  not 
necessary  that  the  heirs  or  administrators  should  make  or  tender 
him  a  deed. 

It  is  contended,  that  the  defendant  having  taken  out  the  title 
himself,  he  is  entitled  to  credit  for  the  price  of  the  land  due  the 
state  at  the  time  of  the  purchase  from  his  father ;  after  the  pur- 
chase, the  price  of  land  due  the  state  was  reduced;  hence  the 
defendant  contends  that  this  reduction  must  enure  to  his  benefit. 
I  do  not  think  so;  and  charge  you,  that  he  is  only  entitled  to  a 
credit  for  the  amount  he  paid  to  the  state  and  the  officers. 

The  defendant  contends  that  he  is  not  bound  to  pay  interest  on 
the  instalments,  inasmuch  as  the  title  was  not  made  to  him.  If  a 
man  purchase  land,  the  purchase  money  to  be  paid  in  instalments, 
and  covenants  for  a  good  title — if  title  is  not  made,  he  may  tender 
the  money,  and  demand  a  title.  If  title  is  not  then  made,  this 
would  suspend  the  interest.  But  if  he  goes  into  possession,  and 
cultivates  the  land  and  does  not  tender  the  money,  he  is  bound  to 
pay  interest.  The  use  of  the  land  is  supposed  to  be  equivalent  to 
the  interest  of  the  money.  If  the  plaintiff  is  entitled  to  recover 
the  principal,  he  is  entitled  to  the  interest  also. 

The  action  is  rightly  brought  in  the  name  of  the  administrators. 

The  defendant  excepted  to  the  charge. 

Errors  assigned : 

The  court  erred  in  their  charge — 

1.  In  directing  the  jury  "  that  they  should  consider  the  land  as 
having  belonged  to  the  old  man." 

2.  That  it  was  not  necessary  for  deed  to  be  tendered  before  suit 
brought. 

3.  That  defendant  was  not  entitled  to  credit  for  the  price  of  the 
land  as  it  was  when  he  purchased  it. 

4.  That  defendant  was  bound  to  pay  interest  on  the  instalments. 

5.  That  the  action  was  rightly  brought. 

ii.  — 47 
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Maxwell  and  Porter,  for  plaintiff  in  error,  on  the  first  error, 
cited  3  Whart.  148.  As  to  the  second,  on  which  they  relied,  they 
contended  that  the  heirs  should  have  released,  before  suit  brought, 
all  their  right  and  interest  in  the  land.  8  Serg.  4"  Rawle  287  ;  4 
Watts  465.  The  articles  were  not  a  conveyance.  The  vendor 
contracted  to  give  the  purchaser  a  good  right  and  a  free  deed. 

The  defendant  was  entitled,  by  the  terms  of  the  agreement  of 
1816,  to  a  credit  for  the  amount  it  would  have  cost  him  to  get  a 
title  at  that  time. 

There  was  such  gross  laches  on  the  part  of  the  heirs  in  not  hav- 
ing an  administrator  appointed  to  whom  the  money  could  be  paid 
as  to  make  the  question  of  interest  one  for  the  jury.  5  Serg.  fy 
Rawle  202 ;  16  Serg.  $  Rawle  266 ;  6  Watts  207  ;  2  Whart.  75. 

The  action  should  have  been  ejectment  in  the  name  of  the  heirs. 

Hepburn  and  Ihrie,  contra.  Previous  to  the  agreement,  Mart- 
zel  Kester  had  an  equitable  title  by  improvement.  Under  that 
agreement  Philip  took  possession,  and,  by  patent,  acquired  a  com- 
plete title,  and  cannot  now  set  up  an  outstanding  title,  when  the 
Statute  of  Limitations  has  confirmed  his  possession.  4  Watts  146. 
But  the  survey  was  no  evidence  of  title,  there  being  no  proof  of  a 
warrant,  but  its  recital  in  the  survey.  9  Serg.  4*  Rawle  39 ;  1  Rawle 
404 ;  6  Serg.  <$>  Rawle  215  ;  3  Binn.  175  ;  Serg.  Land  Law  121. 

In  Southerland  \.  Purry,  (2  P.  R.  146),  which,  however,  is  over- 
ruled in  9  Watts  311,  where  a  deed  was  held  necessary,  before  suit 
brought,  there  existed  a  right  of  dower :  here  there  is  none.  There 
was  nothing  for  the  heirs  to  release.  The  defendant  never  ten- 
dered the  purchase  money,  but  remained  in  possession  of  the  land. 
13  Serg.  #  Rawle  386 ;  3  P.  £.  451. 

The  defendant  was  entitled  to  credit  only  for  the  amount  actu- 
ally paid  to  the  land-office.  16  Serg.  4*  Rawle  261.  The  cost  of 
making  the  land  free  is  all  he  is  to  have  by  the  articles. 

There  was  no  such  laches  on  the  part  of  the  vendor  as  should 
exempt  the  defendant  from  the  payment  of  interest.  He  enjoyed 
the  use  and  undisturbed  possession  of  the  land.  6  Watts  207 ; 
16  Serg.  4;  Rawle  266 ;  2  Whart.  75. 

The  action  was  rightly  brought  by  the  administrator ;  the  pur- 
chase money  would  be  personal  assets  in  his  hands. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  to  recover  the  price  of  land  sold 
by  Martzel  Kester  to  the  defendant,  Philip  Kester.  Any  sum 
which  may  be  recovered  is  assets  for  the  payment  of  the  debts  of 
Martzel  Kester,  and  consequently  the  suit  is  properly  brought  by 
his  personal  representative.  The  defendant  excepts  to  that  part 
of  the  charge  in  which  the  court  come  to  the  conclusion  that  under 
the  circumstances  proved,  "  the  jury  should  consider  the  land  as 
belonging  to  the  old  man."  It  was  proved  that  the  father  was  in 
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the  possession  of  the  land,  that  he  made  improvements  upon  it, 
and  that  afterwards,  with  a  full  knowledge  of  all  the  circum- 
stances, entered  into  the  contract  on  which  the  suit  is  brought. 
We  agree  with  the  court,  that  the  jury  were  bound  to  believe 
that  it  was  the  property  of  the  father,  in  the  absence  of  counter- 
vailing proof,  particularly  as  he  had  taken  possession  under  the 
agreement,  and  was  still  in  the  enjoyment  of  the  property,  and 
had  never  made  any  offer  to  reinstate  the  parties  in  their  former 
position.  The  defendant,  on  whom  the  burthen  of  proof  was 
thrown,  had  altogether  failed  to  show  any  adverse  outstanding 
title.  The  survey  made  by  James  Scull  in  1758,  without  the  pro- 
duction of  the  warrant,  although  one  is  recited  in  the  survey,  is 
no  evidence  of  title.  A  survey,  as  the  court  justly  remark,  with- 
out the  warrant,  or  some  other  evidence  of  it  besides  the  recital 
in  the  survey,  and  without  the  survey  having  been  returned  to  the 
office,  is  no  evidence  of  an  adverse  title. 

Next,  as  to  the  tender  of  the  deed.  We  are  of  opinion  that  by 
the  warrant  and  patent  granted  to  Philip  Kester,  in  pursuance  of 
the  article,  the  defendant  obtained  a  complete  legal  title.  A  deed 
from  the  administrator,  or  heirs,  would  be  an  act  of  supereroga- 
tion, not  in  the  contemplation  of  the  parties,  as  it  is  expressly 
agreed  that  the  defendant  may  complete  the  title  by  patent,  but 
at  the  expense  of  the  vendor.  The  defendant  has  a  right  to  an 
allowance  of  the  sum  paid  for  that  purpose,  without  regard  to  any 
change  subsequently  made  in  the  price  of  obtaining  the  patent. 
The  change  enures  to  the  benefit  of  the  vendor. 

The  only  exception  which  remains  is  that  part  of  the  charge  in 
relation  to  the  interest.  It  is  settled,  as  is  said,  in  Fasholt  v.  Reed, 
(16  Serg.  Sf  Rawle  266),  that  a  purchaser  by  articles,  entering 
and  continuing  in  possession,  must  pay  interest,  though  there  may 
be  cases  where  the  jury  would  be  justified  in  refusing  it.  The 
doubt  is,  whether  there  were  not  such  facts  in  evidence  as  made  it 
the  duty  of  the  court  to  leave  the  question  of  interest,  as  an  open 
question,  to  be  determined  by  the  jury.  Where  the  vendee  has 
been  harassed,  as  is  said  in  the  case  cited,  or  disturbed  in  the  pos- 
session, where  there  has  been  wilful  and  vexatious  delay,  or  gross 
or  criminal  laches  in  the  vendor,  it  may  be  left  to  a  jury  whether 
he  shall  recover  interest.  These  instances  are  mentioned  by  way 
of  example :  and  to  the  catalogue  may  be  added,  that  where  there 
are  any  well-founded  doubts  of  the  title,  or  where,  in  consequence 
of  neglect,  or  from  other  cause,  for  a  long  time,  no  person  is  ap- 
pointed to  whom  payment  can  be  made,  it  should  be  referred  to 
a  jury  to  say  whether  the  vendee  should  be  required  to  pay  inter- 
est. The  interest  is  given  by  way  of  damages,  and  all  the  facts 
should  be  considered  by  them,  under  the  direction  of  the  court. 
The  court  gave  a  peremptory  charge  that-  if  the  plaintiff  was 
entitled  to  recover  the  principal  he  was  entitled  to  the  interest 
also.  This  consequence  does  not  follow ;  for  this  reason  alone,  we 
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are  reluctantly  compelled  to  reverse  this  case  and  order  it  for  a 
new  trial.  The  staleness  of  demand,  perhaps  some  doubts  as  to 
the  title,  and,  above  all,  the  failure  to  have  an  administrator  ap- 
pointed, the  jury  may  believe  to  be  a  valid  reason  for  exempting 
the  vendee  from  payment  of  interest,  at  least,  in  part. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Dormer's  Appeal. 

Where  there  is  no  distinct  gift  of  a  legacy  charged  on  real  estate,  but  the 
time  of  payment  is  annexed  to  the  gift  and  postponed  on  account  of  the  minority 
of  the  legatee,  the  legacy  lapses  by  the  death  of  the  legatee  before  the  time  of 
payment;  but  where  it  is  postponed  for  the  benefit  of  the  devisee  of  the  estate 
charged,  the  legacy  is  vested. 

A  testator  devised  to  his  son  land  which  he  charged  with  a  sum  of  money  in 
yearly  payments,  three  of  which  were  directed  to  be  paid  as  follows,  viz. :  "  The 
seventh  payment  to  be  paid  to  my  daughter  J.  when  she  arrives  at  the  age  of  21 
years ;  the  eighth  payment  also  to  be  paid  unto  my  said  daughter  J.  when  she 
arrives  at  the  age  of  22  years ;  the  ninth  payment  also  to  be  paid  to  my  said 
daughter  J.  when  she  arrives  at  the  age  of  23  years."  J.  died  before  the  age 
of  18.  Held,  that  this  was  a  vested  legacy. 

THIS  was  an  appeal  by  David  Donner,  executor  and  devisee 
of  John  Donner,  deceased,  from  the  decree  of  the  Orphans'  Court 
of  Lehigh  county,  confirming  the  report  of  auditors  upon  his 
account. 

On  the  3d  of  June  1829,  John  Donner  made  his  will,  which  was 
proved  on  the  22d  of  September  1829,  and  was  as  follows,  viz. : 

"  And  as  to  such  worldly  affairs  or  estate  wherewith  it  has 
pleased  God  to  bless  me  in  this  life,  I  give  and  dispose  of  the  same 
in  the  following  manner,  to  wit : — I  give  to  my  loving  wife,  Su- 
sanna, for  as  long  as  she  shall  continue  single  and  unmarried,  after 
my  decease,  the  yearly  sum  of  fifty-five  dollars,  to  be  paid  to  her 
by  my  son  David  Donner,  and  chargeable  upon  the  messuage,  tene- 
ments, and  tracts  or  pieces  of  land  hereinafter  devised  to  him. 
And  I  also  give  to  my  said  wife  during  the  time  aforesaid,  the 
corner  room  in  the  lower  floor  on  the  north  side  of  my  house 
wherein  I  now  live,  the  small  kitchen,  and  liberty  in  the  large 
kitchen  to  cook  if  she  want  it,  cellar  as  much  as  she  may  want, 
and  the  two  upper  rooms  on  the  second  floor,  and  part  of  the  gar- 
ret on  the  north  side,  and  one-third  of  the  garden.  And  in  case 
my  said  wife  could  not  live  agreeably  with  my  son  David  in  the 
large  house,  then  I  give  and  devise  unto  her  either  of  my  other 
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houses  during  the  term  aforesaid.  I  also  give  to  my  loving  wife, 
yearly  and  every  year  during  the  term  aforesaid,  in  good  and  sea- 
sonable time,  two  fat  hogs  weighing  at  least  four  hundred  pounds 
together,  one  hundred  pounds  fat  beef,  wheat  and  rye  as  much  as 
she  may  want,  to  be  taken  to  the  mill  and  the  meal  and  bran 
brought  to  her  house  by  my  son  David,  fifteen  bushels  corn,  five 
bushels  buckwheat,  as  many  potatoes  as  she  may  want,  with 
liberty  to  take  them  from  the  heap  at  any  time,  take  the  apples 
out  of  the  orchard  above  the  barn  and  cider  made  therefrom  by 
my  son  David,  in  case  she  may  want  it,  fire-wood  brought  to  her 
house  four  feet  long  as  much  as  she  may  want.  One-third  of  the 
poultry  and  one-third  of  the  eggs,  four  sheep  and  two  cows,  to  be 
kept  and  fed  winter  and  summer  by  my  son  David.  All  which 
said  articles  are  to  be  given  and  done  by  my  said  son  David,  and 
chargeable  upon  the  messuage  aforesaid,  together  with  one-quar- 
ter of  an  acre  of  flax,  yearly  as  long  as  she  may  want  it ;  and  in 
case  my  said  wife  could  not  dress  the  flax,  then  my  said  son  David 
is  to  give  her  ten  pounds  yearly. 

"  I  give  and  devise  unto  my  son  David  Donner,  his  heirs  and  as- 
signs, all  them  three  messuages,  or  tenements,  and  two  several  tracts 
of  land,  the  one  situate  in  Maccungy  township  aforesaid,  on  which 
I  now  reside,  bounded  by  land  of  Peter  Smyer,  Henry  Diefender- 
fer,  and  others,  containing  one  hundred  and  sixty  acres,  be  the 
same  more  or  less  ;  and  the  other  situate  in  Longswamp  township, 
in  the  county  of  Berks,  in  the  state  aforesaid,  bounded  by  land  of 
Henry  Romig  and  others,  and  containing  about  fifty-five  acres,  be 
the  same  more  or  less,  charged  and  chargeable  nevertheless,  with 
the  payment  of  the  yearly  sum  of  thirty-five  dollars  and  the  de- 
livery of  the  articles  aforesaid,  &c.,  to  my  said  wife.  I  also  give 
to  my  said  son  David  Donner,  one  horse-wagon  and  body,  together 
with  all  the  horse-harness  and  all  other 'farming  utensils  now  in 
my  possession.  My  said  son  David  may  take  possession  of  the 
said  messuages  and  tenements,  and  tracts  or  pieces  of  land  afore- 
said, on  the  fifth  day  of  April  1830,  and  chargeable,  nevertheless, 
with  the  payment  of  five  thousand  dollars  lawful  money  of  the 
United  States,  in  yearly  payments  of  three  hundred  and  thirty- 
three  dollars  and  thirty-three  cents ;  the  first  payment  to  be  paid 
to  my  daughter  Lydia  when  she  arrives  at  the  age  of  twenty-one 
years ;  and  the  second  payment  to  be  paid  to  my  said  daughter  Ly- 
dia when  she  arrives  at  the  age  of  twenty-two  years ;  and  the  third 
payment  also  to  be  paid  to  my  said  daughter  Lydia  when  she 
arrives  at  the  age  of  twenty-three  years.  The  fourth  payment 
to  be  paid  to  my  daughter  Judith  when  she  arrives  at  the  age 
of  twenty-one  years ;  the  fifth  payment  also  to  be  paid  to  my 
said  daughter  Judith  when  she  arrives  at  the  age  of  twenty-two 
years ;  the  sixth  payment  also  to  be  paid  to  my  daughter  Judith 
when  she  arrives  at  the  age  of  twenty-three  years.  The  seventh 
payment  to  be  paid  to  my  daughter  Juliana  when  she  arrives  at  the 
n.  —  2  c 
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age  of  twenty-one  years ;  the  eighth  payment  also  to  be  paid  unto 
rny  said  daughter  Julianna  when  she  arrives  at  the  age  of  twenty- 
two  years ;  the  ninth  payment  also  to  be  paid  to  my  said  daugh- 
ter Julianna  when  she  arrives  at  the  age  of  twenty-three  years. 
The  tenth  payment  to  be  paid  to  my  daughter  Mary  when  she 
arrives  at  the  age  of  twenty-one  years ;  the  eleventh  payment  also 
to  be  paid  to  my  said  daughter  Mary  when  she  arrives  at  the  age 
of  twenty-two  years ;  the  twelfth  payment  also  to  be  paid  to  my 
said  daughter  Mary  when  she  arrives  at  the  age  of  twenty-three 
years.  The  thirteenth  payment  to  be  paid  to  my  daughter  Susan- 
na when  she  arrives  at  the  age  of  twenty-one  years ;  the  four- 
teenth payment  also  to  be  paid  to  my  said  daughter  Susanna  when 
she  arrives  at  the  age  of  twenty-two  years ;  and  the  fifteenth  and 
last  payment  also  to  be  paid  to  my  said  daughter  Susanna  when 
she  arrives  at  the  age  of  twenty-three  years. 

"  And  I  give  and  bequeath  unto  my  said  son  David  one  desk, 
one  bed  and  bedding,  and  stove  and  pipe,  paying  to  my  said  daugh- 
ter Judith  when  she  arrives  at  the  age  of  eighteen  years  the  sum 
often  dollars  for  said  stove.  I  give  to  my  daughters,  Judith,  Ju- 
lianna, Mary,  and  Susanna,  one  hundred  dollars  each,  to  be  paid 
to  them  by  my  executors  hereinafter  named,  when  each  of  them 
shall  arrive  at  the  age  of  eighteen  years  respectively.  I  give  and 
bequeath  unto  my  said  daughters,  Judith,  Julianna,  Mary,  and 
Susanna,  each  one  cow,  when  each  of  them  arrives  at  the  age  of 
eighteen  years,  to  be  given  to  them  by  my  said  son  David,  and 
chargeable  upon  the  said  messuage  aforesaid. 

"  And  I  give  to  my  beloved  wife,  Susanna,  $100.  And  as  to 
all  the  rest  and  residue  of  my  estate,  real  or  personal,  and  effects 
whatsoever,  which  shall  remain  after  the  payment  of  the  afore- 
said legacies,  my  debts  and  funeral  expenses,  I  give  and  bequeath 
the  same  unto  my  said  wife  Susanna.  One  bed  and  bedstead  to 
be  given  to  each  of  my  four  daughters  aforesaid  by  my  said  wife, 
when  they  arrive  at  the  age  of  eighteen  years.  All  which  estate 
I  give  to  my  said  wife  as  long  as  she  shall  live,  and  from  and  after 
her  decease,  I  order  that  the  same  shall  be  sold,  and  the  proceeds 
thereof  to  be  equally  divided  to  and  amongst  all  my  children. 

"  And  I  give  the  custody,  tuition,  and  guardianship  of  my  said 
daughters,  Judith,  Julianna,  Mary,  and  Susanna,  to  my  wife  Su- 
sanna during  the  period  of  my  said  four  daughters'  minority. 
And  I  hereby  nominate  and  appoint  my  said  son  David  Donner 
and  Daniel  Mohr  to  be  the  executors  of  this  my  last  will  and  tes- 
tament, hereby  revoking  all  former  wills  by  me  made." 

On  the  30th  July  1832,  the  executors  filed  their  account.  On 
the  6th  February  1837,  Julianna,  one  of  the  legatees,  died,  aged 
17  years,  6  months  and  22  days,  leaving  a  husband  and  one  child. 
On  the  7th  September  1838,  the  Orphans'  Court  appointed  an 
auditor  to  ascertain  the  amount  of  legacies  due  to  each  of  the 
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legatees,  when  they  were  due,  and  what  abatement  should  be 
made  among  the  legatees.  The  auditor  reported  that  Julianna, 
one  of  the  daughters  and  legatees  of  the  testator,  was  to  receive 
at  the  age  of  18  years,  $100 ;  at  the  age  of  21  years,  $333.33 ;  at 
22  years,  $333.33;  at  23  years,  $333.33— in  all  $1000— from 
which  was  to  be  deducted  $224.19  for  abatements — reducing  the 
first  payment  of  $100  to  $79.61,  and  the  three  remaining  payments 
of  $333.33  each,  to  $265.39  each.  The  Orphans'  Court  confirmed 
the  report,  and  the  appellant  paid  into  court  $79.61,  which  the 
court  allowed  the  administrator  of  Julianna  to  take  out.  In 
July  1840,  a.  fieri  facias  was  awarded  against  the  executors  of 
John  Donner  for  the  sum  of  $265.39,  with  interest  from  the  14th 
July  1840;  on  which  the  money  was  collected  and  paid  into 
court,  and  decreed  to  the  administrator  on  his  giving  bond  to 
refund  in  case  this  court  decided  against  his  right. 

The  appellant  excepted  to  the  confirmation  of  the  report,  the 
awarding  of  the  fieri  facias,  and  the  decree  of  $265.39  to  the 
administrator. 

Hoffman,  for  appellant,  contended  that  the  legacy  to  Julianna 
Donner  was  contingent,  and  lapsed  by  her  death  before  the  age 
of  21.  It  falls  within  the  settled  principle  that  where  the  time  is 
annexed  to  the  gift,  and  not  merely  to  the  payment,  the  legacy  is 
contingent,  and  more  especially  where  the  legacy  is  charged  on 
real  estate.  9  Watts  403;  7  Paige's  Ch.  Rep.  421 ;  2  Edw.  Ch. 
Rep.  163;  1  Fern.  204;  2  Yeates  369;  12  Serg.  $  Rawle  112;  17 
Serg.  4*  Rawle  118;  4  Rawle  440.  Here  there  is  a  devise  over 
of  the  residue  to  the  wife,  and  the  postponement  of  the  legacy 
was  made  on  account  of  the  minority  of  the  children  at  the  testa- 
tor's decease.  9  Watts  443. 

Gibons,  contra.  Where  the  devise  of  the  land  on  which  the 
legacy  is  charged  becomes  vested,  the  legacy  is  considered  vested, 
particularly  if  the  legacy  is  postponed  for  the  convenience  of  the 
devisee,  or  on  account  of  the  circumstances  of  the  estate.  The 
character  of  the  legacy*  depends  on  the  intention  of  the  testator, 
apparent  from  the  whole  structure  of  the  will.  2  Yeates  363. 
This  will  was  penned  with  reference  to  the  situation  of  the  testa- 
tor's estate.  These  yearly  payments  postponed  the  entire  pay- 
ment for  15  years,  which  was  done  for  the  accommodation  of  his 
son,  to  whom  he  devised  the  real  estate,  and  not  merely  on 
account  of  the  minority  of  his  daughters.  5  Rawle  99 ;  4  Rawle 
451 ;  4  Watts  143. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  There  is  no  doubt  of  the  general  rule,  that  if  a 
legacy  is  given,  and  afterwards  said  it  shall  be  paid  at  21  or  mar- 
riage; but  if  there  is  no  distinct  gift  of  the  legacy,  but  the  time 
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of  payment  is  annexed  to  the  gift,  as  "  I  give  8        at  21  or  mar- 
riage," and  legatee  dies  before  21  or  marriage,  it  is  gone. 

It  is  also  a  rule,  as  general,  that  the  intention  of  the  testator  is 
to  be  carried  into  effect.  Now,  if  we  reflect  on  the  infinite  variety 
of  expression  indicating  the  same  intention,  we  will  not  be  sur- 
prised to  find  some  apparent  difficulty  in  the  cases.  The  inten- 
tion is  to  be  collected  from  the  whole  will.  It  is  not  easy  to  find 
any  substantial  difference  between  "  I  give  to  each  of  my  daugh- 
ters $1000,  payable  out  of  my  land,"  and  "  I  charge  my  land 
with  81000  for  each  of  my  daughters."  The  intention  that  each 
daughter  shall  receive  $1000  from  the  devisee  of  the  land,  is  as 
apparent  in  one  form  of  expression  as  in  the  other.  Construing 
the  will  by  the  plain  intention  of  the  testator,  the  one  and  the 
other  form  of  expression  mean  the  same.  But  we  are  told  by  the 
appellant  that  this  85000,  that  is,  81000  to  each  of  five  daughters, 
is  divided  into  yearly  payments  of  8333.33  to  the  eldest  when  she 
arrives  at  the  age  of  21  years;  and  the  same  sum  when  she  arrives 
at  the  age  of  22  years ;  and  the  same  sum  when  she  arrives  at  the 
age  of  23  years ;  and  the  payments  to  each  of  the  other  daughters 
are  to  be  made  at  their  attaining  the  age  of  21,  22,  and  23  years. 
And  it  is  contended  that  there  is  another  rule,  viz.  that  although 
a  legacy  to  be  raised  out  of  personal  estate  would  vest,  yet  where 
it  is  to  come  from  real  estate,  and  the  legatee  dies  before  she 
arrives  at  that  age,  it  is  not  to  be  raised,  but  merges  in  the  real 
estate  for  the  benefit  of  the  heir  at  law,  or  the  devisee  of  the  land. 
I  admit  we  find  such  a  rule  in  the  English  authorities,  and  some- 
times in  our  own  books — but  in  both  countries  there  are  many 
exceptions  ;  and  some  of  these  are  reduced  to  classes  of  cases,  and 
the  exceptions  are  supported  by  as  high  authority  as  the  general 
rule.  I  shall  not  state  all  these  exceptions ;  but  one  of  them  is — 
If  the  time  of  payment  is  postponed,  not  on  account  of  the  minority 
of  the  legatees,  but  for  the  benefit  of  the  estate,  or  of  the  devisee 
of  the  land,  the  legacy  does  not  sink  or  merge  in  the  land.  Now, 
if  each  daughter  was  to  receive  her  whole  81000  on  attaining  21, 
it  might  be  said  the  payment  was  postponed  until  that  period, 
because  the  testator  supposed  her  not  capable  of  managing  her 
portion  before  that  age ;  but  at  21  she  gets  but  one-third  of  her 
legacy,  and  the  same  sum,  without  interest,  at  the  period  of  her 
attaining  22,  and  again  23.  Now,  this  could  not  have  been 
because  she  was  not  capable  of  managing  it  while  a  minor.  It 
was  not  so  ordered  for  her  benefit.  It  could  only  have  been  for 
the  ease  and  benefit  of  the  son,  to  whom  the  land  charged  with 
these  legacies  was  devised.  That  in  this  case  the  times  of  pay- 
ment were  postponed  for  the  ease  and  advantage  of  the  son,  is  so 
apparent,  that  it  cannot  admit  of  doubt.  The  case,  then,  comes 
within  this  well  established  exception  to  the  general  rule.  For 
authorities,  I  refer  to  2  Yeates  368,  9 ;  4  Rawle  451 ;  2  Mk.  127 ; 
a  case  decided  and  affirmed  on  a  bill  of  review,  Ibid.  130;  and  the 
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cases  cited  in  the  notes  to  Sanders's  edition  of  Atkyns ;  Ernes  v. 
Hancock,  (2  Atk.  507) ;  1  Roper  on  Leg.  436 ;  and  cases  there. 

The  judgment  is  affirmed,  without  recurring  to,  or  asking  sup- 
port from  the  good  sense  of  what  has  been  said  by  more  than  one 
judge  in  this  state,  that  the  desire  of  keeping  the  estate  in  the 
oldest  son,  has  no  place  in  the  laws  or  feelings  of  the  inhabitants 
of  this  state. 

Judgment  affirmedl 


Coffman  against  Hampton. 

The  docket  of  a  justice  of  the  peace  is  the  best  evidence  to  Show  the  cause  of 
action  before  him ;  and  parol  evidence  is  inadmissible  to  contradict  or  vary  it. 

A  purchaser  at  auction  "  for  cash  before  removal  of  the  goods,"  is  liable  in  a 
suit  by  the  vendor,  unless  he  show  an  offer  to  pay  the  price  and  remove  the 
goods  purchased,  or  that  the  plaintiff  prevented  it. 

In  such  case,  if  the  purchaser,  not  having  the  cash,  agree  to  meet  the  next  day 
and  settle,  he  is  liable  if  the  vendor  have  the  goods  ready  at  the  time  fixed,  and 
the  purchaser  fail  to  meet  at  that  time  and  pay  for  the  goods ;  and  a  subsequent 
tender  of  the  price  is  not  sufficient,  if  it  does  not  embrace  costs  subsequently 
incurred  in  removing  and  preserving  them ;  but  the  vendor  may  proceed  to  a 
re-sale. 

If  the  proceeds  of  the  re-sale  exceed  the  price  of  the  first  sale,  but  do  not  cover 
the  costs  of  removing  and  preserving  the  goods,  the  vendee  is  liable  for  such 
costs. 

A  purchaser  at  constable's  sale  cannot,  in  a  suit  against  him  by  the  constable 
to  recover  the  amount  of  his  bid,  set-off  a  claim  for  rent  due  him  as  landlord,  nor 
vice-versa. 

Where  a  purchase  is  made  at  auction  of  numerous  articles  of  personal  property, 
at  one  and  the  same  time,  and  from  the  same  vendor,  the  whole  constitutes  but 
one  entire  contract,  though  the  articles  purchased  are  struck  off  separately,  at 
separate  and  distinct  prices. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

This  suit  was  originally  brought  by  John  Hampton  (constable) 
against  Dr.  Isaac  Z.  Coffman,  in  January  1840,  before  a  justice  of 
the  peace,  "  for  $2.23,  for  a  deficiency  on  a  sale  for  account  of  a 
former  purchaser,"  as  the  cause  of  action  was  stated  on  the  docket 
of  the  justice.  On  the  hearing,  the  defendant  exhibited  a  claim  of 
set-off  to  the  amount  of  $47.50,  which  was  disallowed  by  the  jus- 
tice, who  gave  judgment  for  the  plaintiff  for  83.76^.  The  defend- 
ant demanded  an  appeal,  and  tendered  bail.  The  justice  refused 
it.  On  the  1 1th  of  February  1840,  a  rule  of  the  Court  of  Common 
Pleas  was  taken  on  the  justice  to  show  cause  why  an  appeal  should 
not  be  allowed,  which,  on  argument,  was  made  absolute. 

The  plaintiff  filed  his  declaration,  containing  three  counts  :  the 
n.  — 48  2o* 
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first  of  which  complained,  that  whereas  the  plaintiff,  on  the  25th 
day  of  October  1839,  at  the  county  of  Chester  aforesaid,  put  up 
and  exposed  to  sale  by  public  auction,  amongst  other  things,  one 
fork,  one  grindstone,  wheelbarrow,  four  pigs,  and  a  lot  of  corn, 
then  and  there  being,  upon  condition  that  the  highest  and  best 
bidder  should  be  the  purchaser,  and  that  the  person  or  persons 
purchasing  any  article  or  articles,  should  pay  the  cash  therefor  to 
the  said  John  Hampton,  constable,  of  all  of  which  premises  the 
said  defendant,  before  and  at  the  time  when  the  said  goods  were 
so  put  up  and  exposed  to  sale  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  had  notice,  and  thereupon,  &c.  in  consideration  of 
the  premises,  and  that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  had  then  and  there  undertaken  and 
faithfully  promised  the  defendant  to  perform  and  fulfil  said  condi- 
tions and  agreements  in  all  things  on  his  part  and  behalf  to  be 
performed  and  fulfilled;  he  [the  said  defendant]  undertook,  and 
then  and  there,  faithfully  promised  the  said  plaintiff  to  perform 
and  fulfil  the  said  conditions  and  agreement  in  all  things  on  his 
part  and  behalf  to  be  performed  and  fulfilled ;  and  the  said  plain- 
tiff says  that  afterwards,  to  wit,  &c.,  the  defendant  became  and 
was  the  highest  and  best  bidder  for,  and  declared  the  buyer  of 
the  said  goods  so  put  up  and  exposed  to  sale,  and  subject  to  the 
said  conditions,  at  and  for  the  sum  of  $34.91,  then  and  there  bid 
by  the  said  defendant  for  the  same,  and  which  said  goods,  at  the 
time  the  same  were  purchased  by  the  defendant,  remained  and 
continued  in  the  custody  and  possession  of  the  plaintiff  from 
thence  continually  till  the  fifth  day  of  November  then  next ;  and 
although  the  plaintiff,  during  all  that  time,  was  ready  and  willing 
to  suffer  and  permit,  and  would  have  suffered  and  permitted,  the 
said  defendant  to  take  and  carry  away  the  same  on  payment  of 
the  purchase  money  therefor — and  although  the  said  plaintiff  hath 
hitherto  always  well  and  truly  performed  and  fulfilled  the  said 
conditions  of  sale  in  all  things  therein  contained,  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  yet  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  did  not  nor  would, 
although  often  requested,  take  or  carry  away  the  said  goods,  or 
pay  the  said  purchase  money  for  the  same,  but  hath  hitherto 
neglected  and  refused  so  to  do,  to  wit,  at  the  county  aforesaid, 
whereby  the  plaintiff  has  sustained  damage  to  the  amount  of  $80. 

The  second  count  was  an  indebitatus  assumpsit  "  for  divers 
goods,  wares,  and  merchandise,"  bargained  and  sold  by  the  plain- 
tiff to  the  defendant. 

The  third  count  was  a  quantum  meruit  "for  divers  other  goods, 
wares,  and  merchandise,"  bargained  and  sold  by  the  plaintiff  to 
the  defendant. 

The  defendant  pleaded  non  assumpsit,  and  set-off  for  money  had 
and  received  by  the  plaintiff  for  his  use.  Also,  a  further  plea  of 
set-off,  setting  forth  that  before  and  at  the  time  of  the  commence- 
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ment  of  this  suit,  the  plaintiff  was  and  still  is  indebted  to  the 
defendant  in  a  large  sum  of  money,  to  wit :  in  the  sum  of  $41.29, 
for  that  heretofore,  to  wit,  on  the  8th  day  of  January  1839,  a  certain 
Elijah  Steward,  before  Edward  Garrigues,  .Esq.,  then  and  there 
being  a  justice  of  the  peace  in  and  for  the  said  county,  by  the 
consideration  and  judgment  of  the  said  Edward,  so  being,  &c., 
recovered  against  a  certain  Jacob  Rhoads,  the  sum  of  $37.08  and 
costs  of  suit,  which  said  sum,  &c.  And  the  said  judgment  being  in 
full  force  and  remaining  unpaid  and  unsatisfied,  he  the  said  Elijah, 
on  the  17th  day  of  October,  in  the  year  last  aforesaid,  sued  and 
prosecuted  before  the  said  Edward,  so  being,  &c.,  a  certain  writ 
called  an  execution,  directed  &c.,  by  which  said  writ  the  said 
constable  was  commanded,  &c.  (setting  out  the  execution  in  form), 
which  said  writ,  as  endorsed  afterwards,  to  wit,  &c.,  was  delivered 
to  the  said  John  Hampton,  who  then  and  from  thence,  until,  &c., 
was  constable  of  the  township  of  Charlestown,  to  be  executed  in 
due  form  of  law,  by  virtue  of  which  said  writ,  the  said  John 
Hampton,  so  being  constable,  &c.,  afterwards,  to  wit,  &c.,  seized 
and  took  in  execution  divers  goods  and  chattels  of  the  said  Jacob, 
of  great  value,  to  wit,  of  the  value,  &c.,  and  then  and  there 
levied  the  same  thereout,  and  by  sale  of  the  goods  and  chattels 
aforesaid,  then  and  there  made  and  received  a  large  sum  of  money, 
to  wit,  the  sum  of  $41.29,  over  and  above  all  costs,  and  the  said 
defendant  avers  that  the  said  goods  and  chattels,  at  the  time  they 
were  seized  and  taken  as  aforesaid,  were  lying  and  being  in  and 
upon  a  certain  messuage  and  lot  of  land,  situate  in  the  said  town- 
ship of  Tredyffrin,  and  heretofore  let  and  demised  by  the  said 
Isaac  to  the  said  Jacob,  and  of  which  said  messuage  the  said 
Jacob  was  then  and  there  possessed,  and  the  said  Isaac  further 
avers  that  there  was  then  and  there,  at  the  time  of  the  seizing  and 
taking  of  the  said  goods  and  chattels  of  the  said  Jacob  by  the  said 
John,  constable  as  aforesaid,  due  and  payable  from  the  said  Jacob  to 
the  said  Isaac  for  rent  for  the  said  messuage  and  lot  of  land,  a  large 
sum  of  money,  to  wit,  the  sum  of  $47.50,  of  which  the  said  John, 
constable  as  aforesaid,  then  and  there  and  before  the  return  of  the 
said  writ,  had  notice,  by  means  whereof  the  said  plaintiff  became 
liable  to  pay  to  the  said  defendant  in  the  same  suit,  the  aforesaid 
large  sum  of  money,  to  wit,  the  sum  of  $41.29,  which  said  large 
sum  of  money  was  at  the  time  of  the  commencement  of  this  suit, 
and  still  is  due  and  owing  from  the  plaintiff  to  the  said  defendant, 
(with  the  usual  formal  conclusion). 

Another  special  plea,  setting  out  more  particularly  and  minutely, 
but  intending  to  exhibit  substantially  the  same  defence,  was  also 
filed. 

To  these  pleas,  several  replications  were  filed  putting  the  mat- 
ters therein  alleged  in  issue. 

The  plaintiff  proved  by  Amos  R.  Rapp  that  he  (the  witness) 
cried  the  sale  on  the  25th  of  October  1839,  for  Hampton,  and 
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Coffman  bought  the  articles  stated  in  the  declaration.  After  the 
sale,  Hampton  asked  Coffman  to  meet  him  at  8  or  9  o'clock  next 
day  to  settle  up.  Coffman  said  he  had  not  any  money  with  him, 
and  would  meet  him  next  morning  to  settle  the  bill.  They  were 
sold  as  the  goods  of  Rhoads,  under  an  execution  at  the  suit  of 
Steward.  The  claim  before  the  justice  was  for  keeping  the  hogs 
between  the  first  and  second  sale,  and  moving  the  goods  from 
Rhoads's  to  King's.  Other  witnesses  proved  the  same,  and  also 
that  the  plaintiff  paid  King  $2  for  keeping  the  hogs ;  that  there 
was  a  second  sale,  where  the  articles  brought  more  than  at  the 
first  sale.  Coffman  requested  Hampton  to  pay  over  money  which 
he  claimed  out  of  the  sale  as  landlord  of  the  premises  for  rent 
due.  The  conditions  of  sale  were,  that  any  person  or  persons 
purchasing  any  article  or  articles,  should  pay  cash  before  the 
removal  of  the  goods.  The  vendue  list  was  as  follows : 

Five-pronged  fork,  -     -     -  Dr.  Coffman,     ....  .16 

Dung-fork, Elijah  Steward,      ...  .10 

Hoe, Ditto, .10 

Dung-fork,      -     - Ditto, .03 

Grindstone, Dr.  Coffman,      ....  .75 

Wheelbarrow,    ....  Elijah  Steward,      -     -     -  .30 

Wheelbarrow, — Sideboard,  Dr.  Coffman,      ...     -  1.75 

Shoats,  1st  choice,   -     -     -  Dr.  Coffman,     ....  5.00 

2d  choice,    -     -     -           Ditto, 5.05 

3d  choice,    -     -     -          Ditto, 4.85 

4th  choice,  -    -     -  Ditto,     -      ...     -  4.85 

5th  choice,   -    -     -    William  P. 4.35 

6th  choice,    -    -     -          Ditto, 4.30 

Corn  in  the  shock,   -     -    -  Dr.  Coffman,     -    -    -    -  12.50 

43.84 

The  defendant  called — 

Edward  Garrigues  affirmed.  (Being  shown  a  docket.)  "  This 
is  my  docket ;  and  these  are  my  entries  in  the  Steward  v.  Rhoads, 
and  this  is  the  record  of  the  suit  of  John  Hampton,  constable, 
against  Dr  Coffman." 

The  defendant  then  proposed  to  ask  the  witness  as  follows : 
"  Please  to  state  what  the  cause  of  action  was  before  you  in  the 
case  of  Hampton  against  Coffman."  To  which  question  the  plain- 
tiff objected.  Whereupon  the  court  called  for  the  docket,  and,  on 
inspection,  finding  that  the  cause  of  action  was  therein  set  forth 
as  in  the  transcript  of  the  proceedings  before  the  justice,  overruled 
the  question,  and  the  defendant  excepted. 

The  defendant  then  requested  the  witness  to  state,  whether  the 
docket  set  forth  precisely  the  cause  of  action,  and  whether  the 
cause  of  action  was  or  was  not  for  the  costs  of  the  second  sale. 
The  plaintiff  objected  to  the  witness  proceeding  so  to  state ;  the 
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court  sustained  the  objection  and  overruled  the  question,  and  the 
defendant  excepted. 

The  defendant  then  gave  evidence  of  his  title,  and  that  rent  was 
coming  to  him  from  Rhoads,  of  which  notice  was  given  to  the 
constable,  Hampton,  before  the  return  of  the  execution.  He  fur- 
ther proved  that  on  the  day  of  the  second  sale  he  tendered  a  sum 
amounting  to  all  Hampton's  demand,  except  the  costs  incurred  in 
moving  the  goods  between  the  first  and  second  sale. 

The  defendant  requested  the  charge  of  the  court  upon  the  fol- 
lowjng  points : 

1.  The  claim  of  the  plaintiff,  as  set  out  in  his  declaration,  is  not 
as  an  officer,  but  exists,  if  at  all,  int  his  individual  right,  and  is  not 
sustained  by  any  proof. 

2.  The  contract  was  not  complete  at  the  time  of  the  suit  being 
commenced,  as  the  defendant,  according  to  the  evidence,  was 
entitled  to  his  choice  of  several  of  the  articles  sold,  and  he  was 
not  called  on  to  make  that  choice,  nor  did  he  ever  refuse  to  make  it. 

3.  Unless  the  contract  was  complete,  no  damage  could  be  sus- 
tained for  the  breach  of  it. 

4.  As  by  the  conditions  of  sale  no  time  was  fixed  for  the  deliv- 
ery of  the  articles,  the  removal  of  the  goods,  or  the  payment  of 
the  price,  it  is  necessary  to  the  plaintiff's  right  of  action  that  he 
should  prove  a  delivery  or  a  tender  of  it,  or  at  least  a  demand  of 
the  price ;  and  there  is  no  evidence  in  this  case  of  any  delivery 
or  offer  to  deliver,  or  of  a  demand  of  the  price. 

5.  The  contract  of  the  parties  is  not  proved  as  stated  in  the 
declaration,  the  conditions  of  sale  being  essentially  different  from 
those  alleged ;  and  the  several  purchases  at  the  sale  by  the  defend- 
ant being  declared  on  as  one,  instead  of  distinct  contracts. 

6.  The  tender  of  the  money  for  which  the  goods  were  sold  be- 
fore the  goods  were  delivered,  or  offered  to  be  delivered,  or  the 
price  of  them  demanded,  is  a  full  answer  to  the  plaintiff's  declara- 
tion, the  breaches  laid  being — 

1.  That  the  defendant  did  not  nor  would  take  and  carry  away 
the  said  goods  or  pay  the  said  purchase  money  for  the  same. 

2.  That  he  has  not  fulfilled  his  promise  to  pay  their  reasonable 
value. 

7.  The  plaintiff  has  alleged  no  special  damage,  and  can  recover 
none  without  declaring  specially. 

8.  The  question  as  to  the  right  of  set-off  does  not  arise,  the 
claim  of  the  defendant  having  been  put  in  issue  by  the  plaintiff's 
replication. 

The  plaintiff  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points : 

1.  The  defendant  cannot  in  this  action  avail  himself,  either  by 
way  of  set-off  or  as  an  equitable  defence,  of  any  of  the  facts  set 
out  in  his  special  plea. 

2.  He  cannot  set  off  his  claim  against  Rhoads  for  rent  in  this 
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action,  which  is  a  special  assumpsit,  brought  by  the  constable  to 
recover  damages  for  non-performance  by  the  defendant  of  his  con- 
tract in  purchasing  the  goods. 

The  court  charged  the  jury  as  follows : 

This  is  an  action  of  assumpsit,  in  which  the  plaintiff  declares 
in  three  counts ;  the  first  a  special  count,  setting  out  a  contract  of 
sale  of  certain  goods,  and  breach  by  the  defendant,  which  will  be 
more  fully  noticed  hereafter ;  the  second,  an  indebitatus  assumpsit 
for  goods  sold  and  delivered ;  and  the  third,  quantum  valebant  on 
goods  sold  and  delivered.  There  is  no  evidence  to  support,  the 
last  two  counts.  All  the  testimony  adduced  by  the  plaintiff  is 
applicable  to  the  first  jcount,  apd  if  he  is  entitled  to  recover  at  all, 
it  must  be  on  his  cause  of  action  as  set  out  in  that  count.  The 
object  of  the  action  is  to  recover  damages  sustained  by  the  plain- 
tiff in  consequence  of  the  refusal  of  the  defendant  to  perform  his 
contract. 

It  appears  that  the  defendant  attended  a  sale  made  by  the  plain- 
tiff, as  constable,  of  certain  goods  taken  by  him  in  execution,  and 
purchased  the  articles  mentioned  in  the  first  count.  Those  arti- 
cles were  sold  on  certain  conditions,  one  of  which  was  that  the 
purchaser  should  pay  the  cash  before  the  removal  of  the  goods. 
In  pursuance  of  this  condition,  the  defendant  not  being  prepared 
to  pay  for  the  goods  purchased,  the  articles  remained  in  pos- 
session of  the  plaintiff,  under  an  arrangement  made  by  the  parties 
to  meet  the  next  morning  at  the  house  of  Edward  Garrigues,  Esq., 
for  the  purpose  of  settlement,  that  is,  as  I  understand  it,  to  receive 
the  money  on  the  one  side,  and  possession  of  goods  on  the  other. 
This  arrangement  does  not  appear  to  have  been  carried  into  effect, 
and  the  articles  consequently  remained  in  possession  of  the  plain- 
tiff, until  subsequently  sold  by  him  for  a  larger  price  than  the 
defendant  bid  for  them  at  the  first  sale. 

When  a  contract  for  the  sale  of  chattels  is  made,  and  either 
party  disaffirms  it  by  refusing  to  perform  his  part,  an  action  lies 
for  the  other  to  recover  damages  for  this  refusal.  But  before 
either  can  sustain  such  an  action,  where  by  the  contract  the  acts 
to  be  performed  are  mutual  and  concurrent,  to  be  performed  at 
the  same  time,  he  must  show  that  he  has  complied  with,  or  ten- 
dered to  comply  with  his  part  of  the  agreement.  Where  no  time 
is  fixed  by  the  terms  of  the  contract  for  the  delivery  of  the  arti- 
cles, and  the  payment  of  the  price,  at  law  a  reasonable  time  is 
allowed,  and  either  party  complying,  or  offering  to  comply  within 
that  time,  is  entitled  to  his  action.  If  the  purchaser  pays,  or  ten- 
ders to  pay,  he  may  recover  damages  if  the  vendor  refuses  to 
deliver.  So,  if  the  vendor  delivers  or  gives  notice  of  his  readi- 
ness to  deliver,  and  the  vendee  refuses  or  neglects  to  pay  or  re- 
ceive, an  action  lies  for  the  seller.  But  this  is  a  condition  prece- 
dent without  the  performance  of  which  no  right  of  action  vests. 
I  think,  therefore,  it  was  incumbent  on  the  plaintiff  to  tender, 
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or,  at  least,  give  notice  of  his  readiness  to  deliver.  But  there  is 
evidence  for  the  consideration  of  the  jury,  that  there  was  such 
tender  or  notice  of  readiness.  Such  an  offer  may  be  collected 
from  the  testimony  of  Amos  R.  Rapp.  If  the  jury  believe  that 
on  the  request  of  the  defendant  the  goods  were  not  immediately 
delivered,  but  the  parties  agreed  to  meet  for  that  purpose,  there 
was  a  sufficient  offer,  or  notice  of  readiness  to  deliver,  to  satisfy 
this  rule. 

The  plaintiff,  then,  alleging  he  has  done  alj  that  was  incumbent 
on  him  to  do,  and  that  the  defendant  has  neglected  to  perform  his 
part,  says,  he  is  entitled  to  damages.  But  while  a  performance, 
or  an  offer  to  perform,  is  sufficient  to  found  an  action,  so  perform- 
ance, or  an  offer  to  perform,  is  sufficient  to  defend  against  such 
action.  If  the  vendee,  within  a  reasonable  time,  and  before  the 
contract  was  put  an  end  to  by  a  disaffirmance  by  him,  offer  to 
pay  for  and  receive  the  goods,  this  would  be  a  sufficient  answer 
in  a  suit  brought  to  recover  damages  for  refusing  to  pay  and  ac- 
cept. In  the  present  case  the  plaintiff  assigns  as  breaches,  that 
the  defendant,  not  regarding  his  promise  and  undertaking,  did  not 
nor  would,  although  often  requested,  take  or  carry  away  the  said 
goods,  or  pay  the  said  purchase  money  for  the  same,  but  hath  hith- 
erto neglected  and  refused  so  to  do.  This  is  the  gist  of  the  action. 
It  is  for  this  damages  are  brought.  But  there  is  evidence  for  the 
jury  that  the  defendant  offered  to  comply,  and  if  the  jury  believe 
this  was  done  before  refusal  or  neglect  by  him,  the  plaintiff  is  an- 
swered. It  is  true  he  tendered  nothing  more  than  the  price  of  the 
goods,  and  that  the  constable  claimed  to  be  entitled  to  a  sum  for 
costs  and  expenses.  But  in  this  action  nothing  is  demanded  for 
keeping  the  pigs,  and  moving  them  and  the  other  property.  The 
declaration  is  for  refusing  to  accept  and  pay.  The  defendant  says, 
I  did  not  so  refuse.  If  the  plaintiff  claimed  damages  for  any 
thing  else,  he  should  have  set  out  specially  all  the  facts  on  which 
he  relied  in  his  declaration,  or  perhaps  after  accepting  the  price 
and  delivering  the  goods,  he  might  have  been  entitled  to  an  action 
for  special  damages.  Be  that  as  it  may,  the  plaintiff  proceeds,  as 
I  have  already  said,  on  the  refusal  of  the  defendant,  and  this  is 
the  only  question  submitted  to  the  jury. 

If  the  jury  should  believe  there  was  no  such  offer  by  the  de- 
fendant, the  plaintiff  has  a  good  cause  of  action  to  be  compen- 
sated by  such  damages  as  he  can  show  he  has  sustained.  The 
usual  standard  of  damages  in  such  cases  where  there  has  been  a 
re-sale,  as  here,  is  the  difference  between  the  price  first  bid  and 
that  for  which  the  goods  eventually  sold.  This  is,  perhaps,  the 
safest  measure,  but  the  jury  may  adopt  another  if  they  can  find 
one.  In  this  case,  it  appears  the  goods  in  question  sold  at  the 
second  sale  for  a  larger  amount  than  the  defendant  bid  for  them ; 
nothing  was,  therefore,  lost  in  the  price  of  the  goods,  and  so  the 
second  sale  furnishes  no  standard  of  admeasurement.  Evidence 
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has  been  given  without  objection,  that  in  consequence  of  the  de- 
fendant's breach  of  contract  the  plaintiff'  was  put  to  costs  and 
expenses  in  taking  care  of  and  supporting  the  property.  It  is 
shown  that  he  has  paid  $2  to'  Mr  King  for  this  purpose.  I  do  not 
recollect  any  other  costs  and  expenses.  But  the  defendant  an- 
swers, that  even  admitting  all  the  plaintiff  says  to  be  true,  he 
claims — 

1st.  That  the  plaintiff  is  indebted  to  him  for  money  had  and 
received  in  a  larger  amount  than  any  damages  suffered,  which  he 
offers  to  set-off. 

2d.  A  special  plea  of  set-off,  setting  out  the  proceedings  before 
the  justice,  execution,  sale,  and  rent  due,  whereby  the  plaintiff 
became  liable  to  pay  to  the  defendant  $47.50,  &c. 

There  is  no  proof  to  support  the  plea  of  set-off  first  pleaded ; 
and  it  is  not  insisted  on.  Under  the  pleadings  in  .this  case,  evi- 
dence has  been  received  to  show  that  at  the  time  of  the  sale  under 
the  execution,  there  was  due  to  the  defendant  from  a  certain 
Jacob  Rhoads,  his  tenant,  for  rent  of  the  premises  where  the  levy 
was  made,  the  sum  of  $47.50,  and  that  before  the  return  of  the 
execution  notice  was  duly  given  to  the  constable  of  this  fact,  and 
a  demand  of  payment  preferred ;  and  upon  this  evidence  the  de- 
fendant insists  he  has  a  right  to  have  the  rent  thus  due  allowed 
by  way  of  set-off  in  this  action,  or  at  least  so  much  of  it  as  the 
plaintiff  had  funds  arising  from  the  constable's  sale  wherewith  to 
pay.  I  cannot  assent  to  this.  Admitting,  for  the  sake  of  the 
argument,  that  the  defendant,  as  landlord,  was  entitled  to  be  paid 
out  of  the  proceeds  of  sale  in  the  hands  of  the  plaintiff  as  constable, 
one  year's  rent,  and  to  be  preferred  to  the  execution-creditor,  it 
does  not  follow  that  in  an  action  by  the  constable  to  recover  un- 
liquidated damages  for  a  breach  of  contract  of  sale,  as  in  the  case 
at  bar,  a  landlord  defendant  has  a  right  to  set-off  the  amount  of 
such  rent  as  a  debt  due  from  the  plaintiff.  It  is  a  well-settled 
principle  that  debts,  claims  or  demands  which  may  be  set-off,  must 
be  due  in  the  same  right ;  that  is,  due  to  and  from  the  parties  in 
the  same  character.  So  far  has  our  Supreme  Court  carried  this 
principle,  that  in  an  action  brought  by  an  administrator  for  a  debt 
due  to  himself  for  goods  of  the  intestate  sold  by  him  to  the  defen- 
dant, the  defendant  cannot  set-off  a  debt  due  to  him  from  the 
estate  of  the  plaintiff's  intestate.  Now  in  what  character  does 
the  plaintiff  sue  here  ?  The  moment  he  levied  on  the  goods,  he 
acquired  such  a  property  in  them  as  would  have  entitled  him  to 
sustain  trespass  or  trover  against  any  person  carrying  them  away. 
He  has,  too,  such  an  individual  interest  in  all  contracts  of  sale 
made  with  him  in  respect 'to  them,  and  in  the  proceeds  of  such 
sale,  as  to  enable  him  to  bring  actions  in  his  own  name  to  recover 
such  proceeds,  for  the  enforcement  or  vindication  of  such  con- 
tracts, and  to  recover  damages  for  the  breach  of  them.  Like  an 
administrator,  his  interest  is  a  personal  interest,  and  may  and 
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ought  to  be  vindicated  by  private  or  personal  suit :  this  is  what 
has  been  done  here.  The  action  is,  as  I  conceive,  in  his  private 
capacity.  The  naming  him  as  constable  is  surplusage.  Does  the 
defendant  claim  that  in  this  capacity  he  is  indebted  to  him  ?  No 
such  claim  is  made.  But  it  may  be  said  that  from  the  moment  he 
received  the  money,  or  at  least  after  notice  of  rent  being  due,  he 
became  liable  to  pay  to  the  defendant  the  amount  of  such  rent.  If 
this  be  so,  he  can  only  be  liable  as  an  officer  of  the  law.  It  can 
not  be  pretended  that  the  mere  fact  of  his  receiving  money  under 
the  execution  against  Rhoads  operated  to  transfer  the  onus  of 
Rhoads's  debt  to  the  plaintiff —  to  make  the  latter  the  personal 
debtor  of  the  defendant,  and  subject  him  to  all  the  penalties  of 
such  relation  ?  If,  then,  the  defendant,  under  these  facts,  has  any 
claim  against  the  plaintiff,  it  must  be  against  him  as  constable, 
and  therefore  not  to  be  set-off  in  this  action. 

But  again,  statutes  of  set-off  are  intended  for  cases  where  a  dis- 
count may  be  made  without  confusion  or  inconvenience,  where 
the  debt  or  duty  is  due  from  one  man  to  another,  without  the 
intervention  of  conflicting  and  clashing  claims  and  interests.  If 
a  set-off,  such  as  is  here  set  up,  were  admissible,  the  attempt  to 
administer  the  law  in  such  cases  must  result  in  confusion  and 
consequent  inconvenience.  The  fact  of  the  rent  being  at  all  due 
may  be  disputed  by  the  tenant  or  execution-creditor.  The  amount 
due  may  be  the  subject  of  controversy.  Nay,  there  may  be  half- 
a-dozen  claimants  of  the  rent.  Is  the  constable  to  decide  and 
adjust  all  these  conflicts,  or  is  the  court  to  be  called  on  to  do  so 
under  a  plea  of  set-off?  This  might  be  to  introduce  into  a  single 
cause  half-a-dozen  issues  between  persons,  strangers,  it  may  be, 
to  the  original  parties.  This,  it  strikes  me,  would  be  such  a  de- 
parture from  the  simplicity  proper  to  cases  of  set-off,  that  I  think 
it  inadmissible.  It  has  been  argued  at  the  bar  that  this  is  a  suit 
for  unliquidated  damages,  and  therefore,  on  this  ground  alone,  the 
defendant's  claim  ought  to  be  rejected.  Upon  this  point  it  is  un- 
necessary to  express  an  opinion. 

Although  the  plaintiff  has  taken  issue  on  the  defendant's  last 
pleas  of  set-off,  this  does  not  conclude  his  legal  right  or  preclude 
him  from  asserting  that,  under  the  facts  proved,  the  defendant's 
claim  ought  not  to  be  allowed ;  and  for  the  reasons  given  you  are 
so  instructed. 

As  to  the  plaintiff's  points,  as  already  stated,  the  defendant 
cannot  avail  himself  in  this  action  of  his  said  supposed  right  of 
set-off. 

As  to  the  points  submitted  by  the  defendant,  I  will  consider 
them  in  order. 

1.  The  claim  of  the  plaintiff  exists  in  his  individual  right;  and 
under  the  principles  laid  down,  there  is  some  evidence  to  sustain 
it ;  that  evidence  it  is  for  the  jury  to  weigh  and  consider. 

2.  This  point  has  been  already  considered,  and  it  is  not  neces- 

n._49  2n 


386  SUPREME  COURT  [Philadelphia 

[Coffman  v.  Hampton.] 

sary  here  to  repeat,  except  to  say,  that  if  you  believe  the  testi- 
mony, the  contract,  under  the  principles  clearly  laid  down,  may 
be  considered  as  complete  before  the  suit  was  brought.  The 
question  is  one  of  fact  for  the  jury,  and  the  point  cannot,  there- 
fore, be  affirmed. 

3.  This,  as  a  naked  principle  of  law,  is  affirmed. 

4.  This  point  has  already  been  sufficiently  answered  in  our 
general  remarks,  as  regards  the  principle  of  law  involved,  and,  as 
we  have  already  said,  there  is  evidence  of  an  offer  or  readiness  to 
deliver  the  articles  purchased  by  the  defendant ;  we  cannot  say 
there  is  no  evidence. 

5.  The  authorities  exhibited  by  the  defendant's  counsel  do  in- 
deed appear  to  show  that  the  law,  as  established  in  the  English 
courts,  is  as  laid  down  in  the  point ;  but  with  all  the  deliberation 
which  we  have  had  time  to  bestow  on  the  subject,  we  cannot  per- 
suade ourselves  that  such  can  be  held  to  be  the  law  in  this  state. 
We   think  that,  although  the  purchases   of  the  several   articles 
already  referred  to  were  made  by  distinct  and   several  bids  at 
auction,  yet,  being  all  done  on  the  same  day,  and  at  the  same 
auction,  the  several  purchases  may  all  be  considered  as  made  by 
one  contract,  and  be  declared  on  as  such.     This  point,  therefore, 
is  not  affirmed. 

6.  7,  8.  These  points  have  already  been  sufficiently  answered. 
Errors  assigned : 

1.  The  court   erred  in  refusing  to  permit  the  justice,  before 
whom  the  suit  was  originally  brought,  to  testify  what  the  plain- 
tiff's cause  of  action  was  before  him. 

2.  In  refusing  to  permit  the  said  justice  to  state  whether  his 
docket  set  forth  precisely  the  cause  of  action,  and  whether  the 
cause  of  action  was  or  was  not  for  the  costs  of-  the  second  sale. 

3.  In  charging  the  jury  that  "  the  articles  remained  in  posses- 
sion of  the  plaintiff  under  an  arrangement  made  by  the  parties  to 
meet  the  next  Monday  at  the  house  of  Edward  Garrigues  for  the 
purpose  of  settlement,  that  is,  as  I  understand  it,  to  receive  the 
money  on  the  one  side,  and  possession  of  the  goods  on  the  other ;" 
such  inference  or  understanding  being  unwarranted  by  the  evi- 
dence, and  communicated  in  a  way  that  was  calculated  to  mislead 
the  jury. 

4.  In  charging  the  jury  that  an  offer  to  deliver  the  goods  pur- 
chased by  the  defendant,  might  be  collected  from  the  testimony 
of  Amos  R.  Rapp. 

5.  In  charging  the  jury  that  if  they  believed  that,  on  the  request 
of  the  defendant,  the  goods  were  not  immediately  delivered,  but 
the  parties  agreed  to  meet  for  that  purpose,  there  was  a  sufficient 
offer  or  notice  of  readiness  to  deliver,  to  satisfy  the  rule  of  law. 

6.  In  charging  the  jury,  that  if  the  defendant  offered  to  comply, 
before  refusal  or  neglect  by  him,  the  plaintiff  is  answered;  as  they 
thereby  left  it  to  the  jury  to  determine  whether  a  neglect  by  the 
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defendant  to  offer  to  comply  till  the  5th  of  November,  could  justly 
subject  him  to  damages. 

7.  The  court,  in  their  charge  to  the  jury,  submitted  it  as  a 
question  for  their  determination,  whether  there  was  any  refusal 
on  the  part  of  the  defendant  to  pay  for  the  goods,  although  there 
was  no  evidence  of  such  a  refusal,  and  evidence  uncontroverted 
and  unquestioned  was  furnished  by  a  tender  of  the  price  of  the 
goods  by  the  defendant,  and  a  refusal  to  accept  on  the  part  of  the 
plaintiff  prior  to  the  re-sale. 

8.  The  court  erred  in  charging  the  jury  that,  if  they  should 
believe  there  was  no  offer  by  the  defendant  to  pay  for  the  goods, 
the  plaintiff  had  a  good  cause  of  action. 

9.  The  charge  of  the  court  is  confused,  obscure,  and  unintelli- 
gible. 

10.  The  court  erred  in  their  charge  to  the  jury  as  to  the  stand- 
ard of  damages,  and  in  leaving  it  to  them  to  adopt  any  standard 
that  might  suit  themselves. 

11.  In  directing  the  attention  of  the  jury  to  the  costs  and 
expenses  of  the  plaintiff  in  taking  care  of  and  supporting  the 
property,  as  a  subject  proper  for  their  consideration  in  estimating 
the  damages. 

12.  In  instructing  the  jury  that  the  defendant  could  not  avail 
himself  in  this  action  of  his  supposed  right  of  set-off,  and  that 
they  should  disregard  the  evidence  offered  in  support  of  his  pleas. 

13.  The  court  erred  in  their  answer  to  the  defendant's  first 
point. 

14.  In  their  answer  to  the  defendant's  second  point. 

15.  In  their  answer  to  the  defendant's  fourth  point. 

16.  In  their  answer  to  the  defendant's  fifth  point. 

17.  The  court  did  not  sufficiently  answer  the  defendant's  sixth 
and  seventh  points ;  and  the  answer,  so  far  as  it  is  given,  is  erro- 
neous. 

18.  The  court  erred  in  their  answer  to  the  defendant's  eighth 
point. 

Lewis,  for  plaintiff  in  error. 
Darlington,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — 1st  and  2d  errors.  The  court,  we  think,  were 
right  in  rejecting  the  parol  evidence  of  the  justice  to  prove  what 
the  plaintiff's  cause  of  action  was  before  him.  The  docket  of  the 
proceedings  before  the  justice  showed  explicitly  that  the  action 
was  brought  to  recover  a  deficiency  in  a  sale  for  account  of  a 
former  purchaser.  This  was  the  best  evidence;  and  parol  evi- 
dence was  not  admissible  to  contradict  or  vary  it.  So  also  the 
court  was  right  in  refusing  the  evidence  of  the  justice  to  show 
whether  his  docket  set  forth  precisely  the  cause  of  action ;  for  that 
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was  to  be  judged  of  by  the  docket  itself,  and  not  by  parol  evi- 
dence. Also  for  the  same  reason  whether  the  cause  of  action  was 
or  was  not  for  the  costs  of  the  second  sale.  The  case  was  before 
the  court  on  appeal,  and  the  plaintiff  had  a  right  to  embrace  in 
his  claim  whatever  was  within  the  scope  of  the  demand  on  the 
justice's  docket. 

3.  The  third  error  objects  to  the  inference  by  the  court  from 
the  evidence,  that  an  arrangement  was  made  between  the  parties 
to  meet  next  morning  at  the  house  of  E.  Garrigues,  for  the  pur- 
pose of  receiving  the  money  on  one  side,  and  possession  of  the 
goods  on  the  other.     It  is  an  inference,  we  think,  fairly  deducible 
from  the  evidence,  as  it  is  difficult  to  understand  what  other  settle- 
ment could  take  place,  considering  the  terms  of  sale  were  for 
cash,  and  that  the  defendant  was  not  then  prepared  to  pay  it,  but 
engaged  to  meet  next  morning  and  settle. 

4,  5.  Nor  is  there   anything  in   the   fourth   and  fifth  errors, 
because  Rapp's  testimony  leads  to  the  conclusion,  that  at  the  set- 
tlement next  morning,  the  plaintiff  was  to  deliver  the  goods  on  the 
defendant's  paying  the  cash.     It  is  ordinarily  the  business  of  the 
purchaser  at  auction  for  cash,  to  pay  the  money  and  take  away 
the  goods ;  and  the  conditions  of  sale  plainly  imply  that  here ;  for 
by  them  the  purchaser  is  to  pay  the  cash  before  removal  of  the 
goods.     If  he  does  not  show  that  he  offered  to  do  this,  or  that  the 
plaintiff  prevented  it,  it  seems  to  me  the  purchaser  is  in  default. 
If  the  plaintiff  had  the  goods  ready  next  morning,  and  the  defend- 
ant failed  to  come  and  pay  for  them  and  take  them  away  (and 
there  is  no  evidence  that  he  did),  the  defendant  was  in  default, 
and  without  more  is  liable. 

6.  The  effect  of  the  defendant's  offer  to  comply  before  refusal 
or  neglect  by  him,  is  an  abstract  point  not  applicable  to  this  case. 
There  was  no  proof  of  the  defendant's  calling  to  pay  the  purchase 
money  on  the  morning  after  the  sale,  according  to  his  agreement, 
and  therefore  he  was  from  that  time  in  default.     Whether  he 
redeemed  himself  by  the  subsequent  tender  on  the  5th  of  Novem- 
ber, depends  on  another  question,  whether  he  then  tendered  enough 
to  meet  the  claim  of  the  plaintiff. 

7.  The  averments  in  this  error  are  in  my  opinion  not  supported 
by  the  facts.     There  is  evidence  of  a  refusal,  or  what  is  tanta- 
mount, a  neglect  to  pay  the  cash,  according  to  the  terms  of  sale, 
either  on  the  day  of  sale,  or  the  next  morning  when  the  defendant 
was  to  meet  and  settle.     As  to  the  subsequent  tender  on  the  5th 
of  November,  it  appears  to  have  been  of  the  amount  of  the  sale 
only ;  whereas,  it  ought  to  have  also  embraced  the  charges  the 
plaintiff  had  been  at  in  removing  and  taking  care  of  the  goods. 
The  property  could  not  be  preserved  by  the  plaintiff'  without  some 
expense,  as  it  partly  consisted  of  pigs,  and  they  must  be  fed.     If 
the  defendant  was  in  default,  by  not  paying  according  to  the  con- 
ditions of  sale,  and  in  consequence   thereof,  the  plaintiff  was 
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obliged  to  incur  expense  in  taking  care  of  the  articles  or  removing 
them  to  a  secure  and  proper  place,  the  defendant  is  fairly  charge- 
able with  this  expense.  The  tender  on  the  5th  of  November, 
therefore,  was  not  sufficient,  and  the  plaintiff  was  not  bound  to 
accept  it,  but  had  a  right  to  go  on  to  a  re-sale.  The  goods,  it 
appears,  sold  for  more  than  they  brought  at  the  first.  If  that 
surplus  was  sufficient  to  cover  the  costs  and  charges  the  plaintiff 
had  been  at,  the  defendant  would  not  be  liable ;  whether  it  did, 
was  a  question  of  fact  for  the  jury. 

8.  In  this  I  perceive  no  error. 

9,  10.  The  ninth  I  pass  over,  and  for  the  present  the  tenth. 

11.  The  costs  and  expenses  of  the  plaintiff  in  taking  care  of 
and  supporting  the  property,  were  a  proper  subject  of  consider- 
ation in  estimating  the  damages,  as  I  have  before  said. 

12,  13.  It  is  clear  the  defendant  could  not  set-off  in  this  action 
to  recover  damages  for  his  failure  to  comply  with  his  bid,  a  claim 
against  the  plaintiff  for  the  amount  of  rent  due  to  him  as  landlord, 
out  of  the  proceeds  of  sale.     These  claims  are  in  different  rights ; 
and  besides,  a  constable  cannot  move  in  any  sphere  but  that  pre- 
scribed by  the  law,  whose  agent  he  is,  and  from  which  alone  his 
authority  is  derived.     In  suing  to  recover  the  amount  of  the  de- 
fendant's bid,  he  represents  in  some  measure  the  plaintiff  on  whose 
execution  he  sold ;  and  it  is  from  his  official  station  alone,  that  the 
relations  between  him  and  the  defendant  have  arisen,  whatever 
may  be  the  name  in  which  he  sues.     In  a  suit  by  the  landlord 
against  him,  he  could  not  be  allowed  to  set-off  the  claim  he  had, 
for  failing  to  comply  with  the  bid,  nor  can  the  reverse  be  done. 
Public  officers,  on  grounds  of  policy,  and  for  the  protection  of 
suitors,  are  not  allowed  to  mingle  together  the  rights  and  claims 
in  different  proceedings  at  law,  either  by  their  own  arrangements 
or  by  set-off.     In  Irwin  v.  Workman,  (3  Watts  362),  it  was  held  that 
a  sheriff',  in  an  action  for  money  in  his  hands,  cannot  set-off  a  note 
given  by  the  plaintiff  to  his  attorney  in  the  execution,  and  assigned 
by  the  attorney  to  the  sheriff.     So  in  Miles  v.  Richwine,  (2  Rawle 
199),  it  is  said,  two  constables  cannot  agree  to  set-off  executions 
in  their  hands  against  each  other,  inasmuch  as  such  an  arrange- 
ment would  substitute  the  officer  for  the  defendant;  and  in  Minich 
v.  Cozier,  (2  Rawle  113),  it  is  said  to  be  agreed  that  a  defendant 
in  a  suit  by  administrators,  is  not  permitted  to  set-off  a  debt  due 
to  himself  from  one  of  the  administrators,  altogether  unconnected 
with  the  estate  in  right  of  which  the  suit  is  brought. 

The  specific  answers  of  the  court  involve  no  other  point  except 
the  second,  which  is  the  fourteenth  error. 

14.  This  is  unsupported.  The  contract  was  complete  when  the 
defendant  bid  off  the  articles  at  auction,  and  became  the  purchaser 
according  to  the  conditions  of  sale.  His  not  performing  it  by 
selecting  the  pigs  was  his  own  default.  He  might  have  done  it 
at  the  time  of  the  sale,  if  he  had  prepared  the  cash,  or  the  next 

II.—  2  H* 


SUPREME  COURT  [Philadelphia 

[Coffinan  v.  Hampton.] 

morning  when  he  agreed  to  meet  and  settle.  He  cannot  allege  his 
own  neglect,  as  a  reason  why  he  should  be  exempted  from  respon- 
sibility. 

The  tenth  and  sixteenth  errors  remain. 

10.  On  this  subject  the  court  seems  to  do  no  more  than  lay 
down  the  rule  in  Girard  v.  Taggert,  (5  Serg.  fy  Rawle  19),  that 
a  re-sale  is  the  usual  mode  of  ascertaining  the  value,  but  the  jury 
are  not  bound  by  this  mode  of  estimation  if  they  can  find  another 
more  agreeable  to  truth ;  a  principle  which  has  been  recognised 
in  subsequent  cases.  Though  the  language  used  by  the  court 
may  at  first  sight  appear  dubious,  yet,  on  examination,  this,  we 
think,  is  its  fair  interpretation. 

16.  As  to  this,  we  think  the  court  below  were  correct.  The 
point  has  been  decided  in  Mills  v.  Hunt,  (17  Wend.  336),  in  which 
the  English  cases  were  reviewed ;  and  it  was  decided,  that  when 
the  purchase  is  made  at  an  auction  sale  of  goods,  at  one  and  the 
same  time,  and  from  the  same  vendor,  although  the  articles  pur- 
chased are  numerous,  and  are  struck  off  separately  at  separate 
and  distinct  prices,  the  whole  constitutes  but  one  entire  contract ; 
and  the  prices  of  the  different  articles  fixed  on  are  but  part  and 
parcel  of  it.  In  the  decision  and  reasoning  of  the  Supreme  Court 
of  New  York  in  this  case,  we  concur,  so  far  as  respects  the  sales 
of  personal  property  at  auction ;  and  it  fully  supports  the  opinion 
of  the  court  below. 

Judgment  affirmed. 


Pyle  against  Pennock. 

The  rolls  of  an  iron  rolling-mill,  as  well  as  the  iron  plates  with  which  the 
floor  of  such  mill  is  covered,  and  which  are  an  indispensable  part  of  it,  though 
not  manufactured  for  that  purpose,  are  part  of  the  realty,  and  pass  by  a  sale  of 
the  rolling-mill. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

This  was  an  amicable  action  on  the  case  by  Joel  Pennock,  to 
the  use  of  P.  Frazer  Smith,  his  trustee  for  the  benefit  of  his  credi- 
tors, against  Joseph  Pyle,  in  which  it  was  agreed  that  the  follow- 
ing facts  should  be  submitted  to  the  court  below  in  the  nature  of 
a  special  verdict. 

P.  Frazer  Smith  is  trustee  of  Joel  Pennock,  under  an  assign- 
ment of  all  his  personal  property  for  the  benefit  of  his  creditors, 
made  September  16, 1839.  Subsequent  to  the  assignment,  Joseph 
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Pyle  purchased  at  sheriff's  sale  certain  real  estate  of  the  said  Joel, 
being  "  Laurel  Rolling-mill"  and  farm.  At  the  time  of  the  sheriff's 
s^le,  the  housings  in  the  rolling-mill  were  filled  with  rolls,  with  the 
exception  of  one  set  thereof,  and  the  rolling-mill  was,  in  this 
respect,  in  running  order.  There  were  certain  other  rolls  in  the 
mill,  which  had  been  used  in  the  manufacture  of  iron,  but  which 
had  been  removed  from  the  housings  aforesaid,  in  which  they  had 
been  accustomed  to  run,  and  were  not,  at  the  time,  in  any  way 
connected  therewith.  The  rolls  can  be  placed  in  the  housings, 
and  removed  therefrom  at  pleasure.  In  the  manufacture  of  iron, 
it  is  usual  to  have  more  rolls  than  housings,  in  order  to  change 
the"m  when  it  is  proposed  to  manufacture  different  kinds  of  iron. 

The  floor  of  the  bar-iron-mill  was  covered  with  plates  of  defec- 
tive boiler-iron.  It  is  usual  and  necessary,  for  the  proper  manu- 
facture of  bar-iron,  that  the  floor  should  be  covered  with  iron  of 
some  sort.  Sometimes  old  stove-plates  are  used  for  that  purpose. 
Those  plates  were  kept  down  by  their  own  weight,  and  may  be 
removed  without  injury  to  any  other  part  of  the  building.  The 
plates  were  not  manufactured  for  the  purpose  of  being  used  as  a  floor. 

The  questions  for  the  opinion  of  the  court  are,  whether  the  said 
rolls  which  were  not  in  the  housings,  and  the  said  plates  of  iron, 
were  real  or  personal  property.  If  the  court  shall  be  of  opinion 
that  the  said  rolls  and  plates,  or  either  of  them,  were  personal 
property,  and  as  such  passed  under  the  said  assignment,  then 
judgment,  designating  on  which  branch  of  the  case,  to  be  entered 
in  favour  of  the  plaintiff;  the  amount  to  be  settled  by  the  parties. 
If  the  court  shall  be  of  a  contrary  opinion,  then  judgment  to  be 
entered  for  the  defendant.  If  the  opinion  of  the  court  shall  be  in 
favour  of  either  party  on  the  whole  case,  then  the  costs  to  abide 
the  event.  If  it  be  in  favour  of  one  party  on  one  branch  of  the 
case,  and  in  favour  of  the  other  on  the  other  branch,  then  the 
costs  to  be  equally  divided. 

The  court  below  entered  judgment  for  the  plaintiff. 

Error  assigned : 

The  court  erred  in  entering  judgment  in  favour  of  the  plaintiff, 
upon  the  case  stated. 

Darlington  and  Meredith,  for  plaintiff  in  error,  were  stopped  by 
the  court. 

Lewis  and  Dillingham,  contra,  contended  that  although  the  rolls 
were  part  of  the  realty,  on  the  authority  of  Voorhis  v.  Freeman, 
(ante  116),  yet  the  plates  which  covered  the  floor  of  the  mill  were 
personal  property ;  and  cited  2  Kent's  Com.  342 ;  6  Cow.  665 ;  2 
Cow.  319  ;  17  Serg.  $  Rawle  415. 

PER  CURIAM.  —  The  principle  of  this  case  is  settled  by  Voorhis 
v.  Freeman,  (ante  116).  As  regards  the  rolls,  it  is  that  case  in 
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terms;  and  as  regards  the  iron  plates,  it  is  stronger  still.  These 
constituted  the  floor  of  the  mill,  and  were,  according  to  the 
case  stated,  an  indispensable  part  of  it.  It  surely  would  not 
be  thought  that  a  brick  floor  is  not  a  part  of  the  building,  or 
that  the  bricks  would  not  pass  by  a  conveyance  of  it ;  and  the 
nature  of  the  material  of  which  the  floor  consists,  cannot  make  a 
difference  as  to  the  character  of  the  thing.  Of  what  importance 
can  it  be  whether  the  plates  were  made  for  a  floor  in  the  first 
instance,  or  for  something  else  ?  Stones  quarried  for  the  purpose 
of  being  used  in  a  wall,  would  as  readily  pass  as  a  part  of  the 
realty  when  laid  as  a  pavement,  as  if  they  had  been  otherwise 
worked  up  in  the  building.  Nor  is  it  of  consequence  that  these 
plates  were  held  to  the  foundation  by  their  gravity.  The  mill 
itself  was  held  no  otherwise ;  they  were  therefore  equally  a  part 
of  it,  and  passed  as  such  to  the  defendant  below. 

Judgment  for  the  plaintiff  below  reversed,  and  judgment  here 
for  the  defendant. 


M'Intyre  against  Carver. 

A  was  engaged  by  B  to  do  the  carpenter  work  of  a  house,  and  employed  C  to 
make  a  number  of  doors  for  it ;  the  material  for  the  doors  being  furnished  by  B 
to  A,  and  delivered  by  A  to  C.  When  the  doors  were  finished,  A  notified  C 
that  he  was  ready  to  pay  him  the  balance  coming  to  him  for  making  the  doors, 
and  required  their  delivery.  A  brought  replevin  against  C  for  the  doors,  and 
afterwards  A  paid  C  the  amount  in  full  for  his  work.  Held,  that  the  defendant 
had  a  lien  on  the  doors  at  time  of  suit  brought,  and  might  retain  them  till  he  was 
paid  for  his  work ;  and  that  the  plaintiff  could  not  recover,  as  he  had  not  tendered 
the  price  before  suit  brought. 

Every  bailee  who  has  by  his  labour  or  skill  conferred  value  on  specific  chattels 
bailed  to  him,  has  a  particular  lien  on  them ;  but  such  lien  does  not  exist  in 
favour  of  a  journeyman  or  day-labourer. 

ERROR  to  the  District  Court  for  the  city  and  county  of 
Philadelphia. 

This  was  an  action  of  replevin,  brought  by  John  E.  Carver 
against  William  M'Intyre,  for  34  panel  doors.  The  defendant 
pleaded  not  guilty,  and  afterwards,  at  the  trial,  non  cepit  and 
property.  The  defendant  gave  bond  to  the  sheriff  on  service  of 
the  writ. 

It  appeared  in  evidence  that  the  plaintiff  was  employed  by 
Nicholson,  the  owner  of  a  house  then  being  built  in  Philadelphia, 
to  do  the  carpenter  work,  and  that  in  December  1835  he  engaged 
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the  defendant  to  make  34  panel  doors  for  the  house.  The  defend- 
ant had  been  employed  a  part  of  the  time  at  the  building,  but  had 
a  place  of  his  own  where  he  did  this  work,  the  lumber  for  the 
doors  being  furnished  by  the  owner  to  the  plaintiff,  and  by  him 
delivered  to  the  defendant.  It  was  agreed  the  defendant  should 
be  paid  at  the  rate  of  50  per  cent,  off  from  carpenter's  prices. 
The  doors  were  finished  in  April  1836.  In  May  1836,  a  measure- 
ment of  the  work  on  the  doors  was  made  at  the  instance  of  the 
defendant,  in  the  absence  of  the  plaintiff.  On  the  28th  of  June 
1836,  the  defendant  gave  the  plaintiff  the  following  notice : — 

"  Take  notice,  that  unless  you,  pay  me  for  my  labour  in  making 
30  panel  doors  which  I  have  made  for  you,. I  will  sell  the  same  at 
public  sale,  to  obtain  payment  for  my  work  thereon,  in  ten  days 
from  this  date." 

The  following  notice  from  the  plaintiff  to  the  defendant,  dated 
the  1st  of  July  1836,  offered  in  evidence  by  the  plaintiff,  was 
admitted  by  the  court,  and  exception  taken  by  the  defendant : — 

"You  are  hereby  notified  that  I  am  ready  to  pay  you  the 
balance  coming  to  you  for  making  panel  doors,  &c.  for  me,  and 
that  I  require  their  delivery;  this  offer,  which  I  have  before  made 
to  you,  I  now  repeat,  and  unless  you  comply  therewith  and 
deliver  the  doors,  I  will  take  measures  to  obtain  them  by  law." 

On  the  16th  of  July  this  replevin  issued.  On  the  3d  of  August, 
another  measurement  was  had  by  persons  mutually  chosen,  and 
the  former  measurement  was  somewhat  reduced.  On  the  9th  of 
August  1836,  the  plaintiff  paid  the  defendant  the  amount  due  by 
the  last  measurement,  who  gave  the  following  receipt : — 

"Received,  August  9th,  1836,  of  John  E.  Carver,  forty-one 
dollars  and  fifty-five  cents,  in  full  for  doors,  flooring  work,  at  10th 
street  and  Shippen. 

WM.  M'INTYRE." 

On  the  16th  of  May  1837,  the  defendant  gave  the  plaintiff  the 
following  notice  :— 

"  Please  take  notice,  that  William  M'Intyre  claims  one  dollar 
per  week  for  48  weeks'  storage  of  your  goods  (30  panel  doors) ; 
and  if  the  money  is  not  paid,  and  the  said  goods  removed,  on  or 
before  the  first  day  of  June  next,  at  12  o'clock  on  that  day,  they 
will  be  sold  at  public  vendue,  for  the  payment  of  said  storage  and 
expenses." 

One  of  the  defendant's  witnesses  stated  it  was  the  custom  to 
pay  so  much  weekly  for  piece-work,  except  there  is  a  special  con- 
tract, and  the  balance  when  measured ;  but  the  work  is  delivered 
before  it  is  paid  for,  that  is  to  say,  before  the  balance  is  paid. 

The  court  charged  the  jury  as  follows  : — 

The  controversy  in  this  suit  relates  to  30  panel  doors.  It 
n.  —  50 
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appears  that  the  plaintiff  was  employed  by  Mr  Nicholson  to  do 
the  carpenter  work  to  a  house  corner  of  10th  and  Shippen  streets. 
He  employed  the  defendant  to  make  the  doors  in  question  for  that 
house.  The  defendant  had  been  employed  about  the  building  a 
part  of  the  time ;  but,  according  to  the  testimony  of  Mr  Branna- 
gan,  Mr  Carver  not  having  room  in  his  shop,  he  employed  defend- 
ant to  make  the  doors  at  his  own  house.  The  agreement  between 
the  parties  (according  to  the  same  witness)  stipulated  that  he 
should  be  paid  at  the  rate  of  50  per  cent,  off  from  the  carpenter's 
prices.  The  doors  were  made  by  defendant  at  his  cellar.  It 
appears  that  he  asked  payment  for  his  work,  with  a  notice  that 
he  would  sell  if  not  paid  in  10  days.  The  defendant  claims  to 
recover  on  the  ground* of  a  lien  on  the  doors  till  paid.  Taking  all 
the  facts  as  they  have  been  in  evidence,  the  defendant  has  no  lien 
on  the  doors. 

The  defendant  excepted  to  this  charge.  The  jury  gave  a  ver- 
dict for  the  plaintiff. 

The  errors  assigned,  of  which  the  second  was  the  only  one  relied 
on,  were — 

1.  Because  the  Judge  admitted  in  evidence  the  notice  of  May 
16th,  1837. 

2.  Because  the  Judge  charged  the  jury  that  the  defendant  had 
no  lien  upon  the  doors  in  dispute  for  his  work  done. 

3.  Because  the  Judge  took  the  case  from  the  jury  in  his  charge. 

Hirst,  with  whom  was  /.  G.  Thompson,  for  plaintiff  in  error. 
The  defendant  had  a  lien.  It  was  the  duty  of  the  plaintiff  to 
have  tendered  the  debt  due  to  the  defendant  for  his  work,  and  the 
defendant's  lien  remained  till  that  debt  was  discharged.  This  has 
now  become  an  universal  rule  where  additional  value  has  been 
given  to  a  chattel  by  work  and  labour  expended  on  it.  6  Wend. 
609  ;  Cross  on  Lien  24 ;  2  Kent's  Com.  633.  The  payment  by  the 
plaintiff  after  suit  brought,  does  not  entitle  him  to  recover. 

Hopkins,  contra.  The  defendant  claimed  property,  and  gave 
bond.  A  settlement  afterwards  took  place,  but  the  doors  were 
not  delivered  up.  It  was  not  till  after  suit  brought  that  the 
defendant  took  steps  to  ascertain  the  amount  due  him;  viz.  to 
appoint  measurers.  It  became  necessary  for  the  plaintiff  to  pro- 
ceed with  the  suit  to  obtain  the  doors ;  and  at  the  trial,  the 
defendant  pleaded  non  cepit  and  property.  On  the  trial,  the 
defendant  claimed  storage  for  things  which  Carver  had  paid  for, 
and  the  defendant  had  neglected  to  deliver. 

The  defendant  was  only  a  servant  of  Carver,  who  was  employed 
by  Nicholson.  Carver  might  have  had  this  lien,  but  not  a  sub- 
workman.  If  he  had,  yet  his  claim  was  not  ascertained  by  mea- 
surement. Evidence  was  given  that  it  was  the  custom  to  pay  so 
much  weekly  for  piece-work,  (and  we  produced  receipts  accord- 
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ingly,)  but  that  the  work  is  to  be  delivered  before  the  balance  is 
paid.  Whatever  was  the  defendant's  right  at  commencement  of 
suit,  yet  after  receiving  payment  his  lien  was  gone. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  to  be  doubted  that  the  law  of  particu- 
lar or  specific  lien  on  goods  in  the  hands  of  a  tradesman  or  arti- 
san for  the  price  of  work  done  on  them,  though  there  is  no  trace 
of  its  recognition  in  our  own  books,  was  brought  hither  by  our 
ancestors;  and  that  it  is  a  part  of  our  common  law.  It  was  as 
proper  for  their  condition  and  circumstances  here,  as  it  had  been 
in  the  parent  land ;  and  though  a  general  lien  for  an  entire  balance 
of  accounts,  was  said  by  Lord  Ellenborough  in  Rusforth  v.  Had- 
field,  (7  East  229,)  to  be  an  encroachment  on  the  common  law, 
yet  it  has  never  been  intimated  that  a  particular  lien  on  specific 
chattels  for  the  price  of  labour  bestowed  on  them,  does  not  grow 
necessarily  and  naturally  out  of  the  transactions  of  mankind  as  a 
matter  of  public  policy.  Originally  the  remedy  by  retainer  seems 
to  have  been  only  co-extensive  with  the  workman's  obligation  to 
receive  the  goods ;  a  limitation  of  it  which  would,  perhaps,  be 
inconsistent  with  its  existence  here,  for  we  have  no  instance  of  a 
mechanic  being  compelled  to  do  jobs  for  another.  But  even  the 
more  recent  British  decisions  have  extended  it  to  the  case  of  every 
bailee  who  has,  by  his  labour  or  skill,  conferred  value  on  the 
thing  bailed  to  him.  Chapman  v.  Allen,  (Cro.  Car.  271) ;  Jackson 
v.  Cummins,  (5  Meeson  6f  Welsby  349).  But  as  an  exclusive  right 
to  the  possession  of  the  thing  is  the  basis  of  such  a  lien,  it  exists 
not  in  favour  of  a  journeyman  or  day-labourer,  whose  possession 
is  that  of  his  employer,  and  who  has  no  other  security  for  his 
wages  than  the  employer's  personal  responsibility  on  the  contract 
of  hiring;  and  he  who  claims  it,  therefore,  must  be  a  bailee 
under  the  contract  which  the  civilians  call  locatio  operis  faciendi. 
The  defendant  below  was  undoubtedly  such  a  bailee,  and  entitled 
to  retain  his  work  for  the  price  of  it ;  for  though  the  plaintiff  was 
not  the  absolute  owner  of  the  material  delivered,  he  had  power,  by 
virtue  of  his  contract  with  the  owner,  to  employ  whom  he  would 
to  work  it  up  and  thus  give  room  for  a  specific  lien  on  it,  which 
would  be  available  against  both  himself  and  his  employer.  In- 
deed, having  this  material  as  a  master-builder,  and  consequently 
having  a  special  property  in  it,  he  may  be  said  to  have  been,  for 
the  purposes  of  his  business,  the  owner  of  it ;  and  his  delivery  of 
it  to  the  defendant  to  have  it  made  into  doors,  gave  the  latter  an 
indisputable  lien  on  it  for  the  price  of  his  work.  But  it  was  tes- 
tified by  a  witness  that  it  is  the  custom  of  the  craft  when  they  do 
piece-work,  to  bring  it  home  for  delivery  before  the  price  can  be 
demanded ;  and  the  defendant  is  shown  to  have  offered  to  pay 
when  the  doors  should  be  delivered  to  him.  The  existence  of  such 
a  custom,  if  it  were  worth  any  thing,  was  for  the  jury  under  pro- 
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per  direction,  and  not  for  the  Judge  who  assumed  all  the  circum- 
stances necessary  to  pronounce  that  the  defendant  had  not  a  lien. 
But  taking  the  custom  to  have  been  established,  it  follows  not  that 
it  can  supersede  the  rule  of  concurrent  performance  in  other  cases, 
which  makes  tender  a  condition  precedent  on  the  part  of  him  who 
chooses  to  take  the  first  compulsory  step.  Now,  though  the  plain- 
tiff professed  a  willingness  to  pay  when  the  work  should  be  brought 
home,  this  was  not  itself  a  tender,  but  an  offer  to  close  with  any 
tender  which  might  come  from  the  other  side ;  and  even  the  pre- 
vious profession  of  a  willingness  to  tender,  is  not  equivalent  to  an 
actual  tender  at  the  proper  time.  Before  the  plaintiff  brought 
his  action,  he  ought  to  have  gone  to  the  defendant  and  offered  him 
his  money ;  by  which  he  would  have  left  the  latter  without  the 
shadow  of  an  excuse.  He,  however,  actually  tendered  it,  and  the 
defendant  accepted  it,  after  suit  brought ;  and  hence  it  has  been 
suggested  that  as  there  was  no  right  of  retainer  at  the  time  of  the 
trial,  there  was  nothing  to  stand  in  the  way  of  a  recovery.  But 
the  suit  was  brought  before  the  right  of  action  was  made  com- 
plete, and  such  a  defect  cannot  be  cured  by  any  subsequent  act 
except  a  binding  agreement  not  to  take  advantage  of  it ;  nothing 
of  which  took  place  here,  for  the  money  was  paid  and  received 
without  stipulation  or  terms  connected  with  the  pending  action. 
For  instance,  he  who  sues  on  a  bond  before  it  is  due,  must  discon- 
tinue, pay  costs,  and  begin  again  at  the  proper  time ;  and  so  rigid 
is  the  law  on  this  point,  that  if  any  part  of  the  cause  of  action 
happens  to  be  laid  as  of  a  time  subsequent  to  the  impetration  of 
the  writ,  it  is  good  cause  to  arrest  the  judgment.  The  reason  is, 
that  a  court  of  law  has  no  power  to  control  the  costs ;  and  to 
allow  a  demand  subsequently  due  to  be  recovered  in  an  action 
brought  too  soon,  would  mulct  a  party  who  had  done  no  wrong. 
Now,  at  no  stage  of  this  case,  was  the  defendant  a  wrong-doer. 
When  the  action  was  brought,  he  had  done  no  more  than  exercise 
his  undoubted  right  of  retention ;  and  when  his  money  was  after- 
wards tendered  to  him,  what  was  he  to  do  ?  Had  he  rejected  it 
and  continued  to  withhold  the  property,  he  would  have  become 
a  wrong-doer  in  earnest,  and  subjected  himself  inevitably  to  the 
costs  of  a  fresh  action.  His  only  course,  therefore,  was  to  take 
the  money,  and  let  the  plaintiff  take  the  property,  and  his  own 
course  as  to  the  pending  suit.  The  latter,  it  seems,  did  not  take 
the  property ;  and  he  now  attempts  to  recover  damages  and  costs 
as  if  he  had  tendered  the  price  of  the  work  before  action  brought, 
though  the  defendant  was  at  no  time  in  fault.  It  was  error,  there- 
fore, to  direct  that,  under  the  circumstances  of  the  case,  the  latter 
had  not  a  lien. 

Judgment  reversed. 
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The  sheriff  is  bound  on  the  delivery  of  a  writ  ofvenditioni  exponas,  to  sell  the 
whole  interest  of  the  debtor  in  the  land,  without  stipulation  or  restriction,  and 
can  reserve  nothing  for  him  in  the  land,  or  in  the  price  of  it. 

Money  levied  by  the  sheriff  upon  a  Jieri  facias,  and  either  actually  or  poten- 
tially in  his  hands,  cannot  be  attached. 

If  the  debtor's  land  is  charged  with  a  sum  of  money  to  raise  an  interest  for  the 
widow  during  her  life,  and  after  her  death  to  be  divided  among  several,  of  whom 
the  debtor  is  one,  the  sheriff,  on  a  sale  of  the  land  under  an  execution  against  the 
debtor,  should  not  reserve  his  interest  in  the  money  payable  on  the  death  of  the 
widow:  if  he  does,  the  judgment  creditor  cannot  attach  it  in  the  hands  of  the 
purchaser  as  garnishee. 

ERROR  to  the  Common  Pleas  of  Bucks  county. 

This  was  a  scire  facias  brought  by  Isaac  Fretz,  Jr.,  and  Catha- 
rine his  wife,  late  Catharine  Stover,  in  right  of  said  Catharine, 
against  Andrew  Heller,  Enos  Fretz,  and  Bernard  Hillpot,  as  gar- 
nishees  of  Abraham  F.  Stover  and  terre-tenants. 

Ralph  Stover  deceased  devised  certain  real  estate  to  his  son 
Abraham  F.  Stover,  directing  that  when  his  son  William  became 
of  age  his  wife  should  receive,  in  lieu  of  the  incomes  of  the  farm 
aforesaid,  the  sum  of  £48,  to  be  paid  her  yearly  and  every  year, 
one  half  thereof  out  of  the  profits  of  the  farm  bequeathed  to  his 
son  William,  and  the  other  half  out  of  the  profits  of  the  land  be- 
queathed to  his  son  Abraham.  He  then  gave  and  devised  to  his 
son  Abraham,  the  said  real  estate  at  the  valuation  of  $4847,  to  be 
paid  by  him  for  the  use  and  benefit  of  his  estate,  as  follows,  viz. : 
$1066.67,  part  thereof,  at  the  expiration  of  one  year  after  his 
decease,  and  the  remainder  at  nine  equal  annual  payments  from 
that  time  without  interest,  retaining  out  of  each  of  said  payments 
a  sum  sufficient  to  raise  an  interest  of  £24  annually,  therein  before 
bequeathed  to  his  wife  when  his  son  William  should  become  of 
age ;  which  interest  he  was  to  pay  to  her  annually  from  that  time, 
and  at  her  decease  or  marriage  to  pay  the  principal  for  the  use  of 
his  estate,  to  have  and  to  hold  the  same  to  him,  his  heirs  and 
assigns  for  ever,  he  complying  with  the  payments  aforesaid.  And 
he  further  directed  that  the  proceeds  of  the  sale  of  his  personal 
estate,  together  with  the  money  arising  from  the  payments  for  his 
lands  devised  to  his  sons  Abraham  and  William,  should  be  equally 
divided  among  his  five  children,  viz. :  Abraham,  Mary,  Elizabeth, 
Ann,  and  William. 

The  widow  of  Ralph  Stover  died  about  the  middle  of  April, 
1838,  and  all  the  children  of  Ralph  Stover  were  living  at  her 
death. 

n.  — 2i 
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The  plaintiffs  gave  some  parol  evidence  of  declarations  by  Hel- 
ler respecting  his  liability. 

At  April  Term  1834,  the  plaintiffs  obtained  a  judgment  against 
Abraham  F.  Stover,  for  the  sum  of  $5449.22,  and  the  real  estate 
of  the  said  Stover  was  sold  by  virtue  of  a  venditioni  exponas  on 
the  21st  of  November  1834,  to  Andrew  Heller,  one  of  the  above 
garnishees,  agreeably  to  the  following  conditions  of  sale  and 
acknowledgment  of  the  purchase  by  him : 

"  The  purchase  money,  over  and  above  the  widow's  dower, 
to  be  paid  on  or  before  the  first  day  of  next  court  (December  8th 
1834) ;  the  principal  of  the  widow's  dower  is  $1066.66,  the  inte- 
rest of  which  is  to  be  paid  unto  Catharine  Stover,  widow  of  Ralph 
Stover  deceased,  and  at  the  death  of  the  widow,  the  principal,  to 
wit,  $1066.66,  to  be  paid  unto  the  legatees,  as  directed  in  the  last 
will  and  testament  of  said  Ralph  Stover  deceased." 

"  I  acknowledge  the  plantation  of  150^  acres  more  or  less,  and 
the  lot  of  13  acres  80  perches,  more  or  less,  as  advertised,  contain- 
ing together  164  acres,  more  or  less,  fairly  struck  off  to  me  at  the 
sum  of  $24.25  per  acre,  amounting  to  the  sum  of  $3977,  agreeably 
to  the  above  conditions,  I  being  the  highest  bidder,  and  that  the 
highest  and  best  price  bidden  for  the  same.  Dated  November 
21st  1834.  (Signed)  ANDREW  HELLER." 

The  sheriff  made  report  that  he  had  sold  the  said  property  to 
Andrew  Heller  for  the  sum  of  $3977,  agreeably  to  the  aforesaid 
conditions  of  sale,  to  wit,  $1066.66,  the  widow's  dower,  to  remain 
in  the  hands  of  the  purchaser  till  the  widow's  decease.  By 
agreement  of  counsel,  issue  was  joined  between  the  plaintiff  and 
Andrew  Heller,  one  of  the  garnishees. 

The  defendants  offered  no  evidence. 

The  plaintiffs  requested  the  court  to  charge  the  jury  that,  from 
the  law  and  the  evidence  the  plaintiffs  were  entitled  to  recover 
the  said  one-fifth  of  $1066.66. 

The  court  charged  that  upon  the  evidence  the  plaintiffs  could 
not  recover,  and  that  the  verdict  must  be  for  the  defendants. 
The  plaintiffs  excepted  to  this  opinion. 

Error  assigned : 

The  court  erred  in  charging  the  jury  that,  upon  the  evidence 
given  the  plaintiffs  could  not  recover,  and  that  the  verdict  must 
be  for  the  defendants. 

Dubois,  for  plaintiff  in  error.  The  question  is,  whether  Abra- 
ham F.  Stover's  one-fifth  was  merged  in  the  land,  and  extinguished 
by  the  sheriffs  sale.  The  case  of  Reigle  v.  Seiger,  (2  Penn.  Rep. 
340),  was  relied  on,  where  it  was  held  that  the  sheriff  is  bound 
to  sell  the  debtor's  whole  interest  in  the  land,  and  can  lawfully 
reserve  nothing  for  him  in  the  land  or  the  price  of  it,  and  that  any 
contract  to  do  this  in  prejudice  of  the  lien  creditors  would  be  ille- 
gal, and  no  action  could  be  sustained ;  but  that  case  is  distinguish- 
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able  from  the  present :  there  the  land  was  sold  subject  to  the 
dower,  here  it  is  for  a  specific  sum  of  money,  and  the  rest  of  the 
money  is  left  in  the  hands  of  the  purchaser  to  raise  an  interest, 
and  pay  over  on  the  widow's  death  for  the  use  of  the  estate,  and 
then  to  be  divided  among  the  children.  It  would  be  unjust  not  to 
permit  the  plaintiff  to  recover,  for  the  judgment  creditor  did  not 
receive  on  the  sale,  by  8200,  what  he  was  entitled  to  on  the  con- 
struction contended  for.  The  case  of  Pidcock  v.  Bye,  (3  Rawle 
183),  decides  that  such  a  lien  may  be  created  by  contract. 

Chapman,  contra.  The  law  forbids  the  sheriff,  in  making  such 
a  contract  as  this,  to  leave  a  right  in  the  land  outstanding  in  the 
debtor ;  it  requires  the  sheriff  to  sell  the  whole  interest  of  the 
debtor  for  the  benefit  of  his  creditors  in  general.  The  case  of 
Reigle  v.  Seiger,  is  conclusive.  If  the  creditor  is  entitled,  he  must 
look  to  the  sheriff.  In  the  case  of  Pidcock  v.  Bye,  there  was  no 
sheriff's  sale. 

Dubois,  in  reply.  The  record  shows  there  were  no  other  cre- 
ditors. If  we  sued  the  sheriff,  we  might  be  defeated.  The  money 
is  not,  by  the  conditions  of  sale,  to  be  paid  to  the  sheriff,  nor  to 
be  distributed  by  him. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  After  the  delivery  of  the  writ  of  venditioni  expo- 
nas  to  the  sheriff,  it  is  his  duty  to  sell  the  property,  at  all  events, 
for  the  best  price  that  can  be  got  for  it.  And  in  the  strict  per- 
formance of  this  duty,  the  whole  interest  of  the  debtor  should  be 
sold;  and  hence  it  is  ruled  in  Reigle  v.  Seiger  (2  Penn.  Rep.  340). 
that  a  sheriff  is  bound  to  sell  the  debtor's  whole  interest  in  the 
land,  and  can  lawfully  reserve  nothing  for  him,  either  in  the  land 
or  the  price  of  it.  Where  land  which  has  been  taken  by  a  son,  at 
a  valuation,  in  the  Orphans'  Court,  is  sold  at  sheriff's  sale  subject 
to  the  payment  of  the  whole  third  of  the  valuation  at  the  widow's 
death,  he  can  never  recover  any  portion  of  the  third.  Pidcock  v. 
Bye,  (3  Rawle  183),  does  not  touch  this  question,  as  that  is  the 
case  of  a  private,  not  a  judicial  sale.  The  necessary  implication 
of  law,  in  the  case  supposed,  is,  that  the  whole  interest  of  the 
debtor  has  been  sold;  but,  by  the  conditions  of  sale  here,  the  inte- 
rest of  the  widow's  dower  was  to  be  paid  to  her,  and,  after  her 
death,  the  principal,  viz.  81066.66  was  to  be  paid  to  the  legatees 
of  Ralph  Stover,  under  whom  the  debtor  held  the  estate.  The 
defendant,  Heller,  who  was  the  purchaser,  signed  the  conditions 
after  the  property  was  struck  off  by  the  sheriff,  and  by  this  he 
agrees  to  pay  that  amount  at  the  death  of  the  widow,  in  addition 
to  the  sum  which  he  is  bound  to  pay  immediately  after  the  sale. 
It  must  be  taken  as  part  of  the  purchase  money,  or  price  of  the 
land,  and  amounts,  in  fact,  to  an  express  engagement  to  pay  that 
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amount;  and  this  differs  it  from  Reigle  v.  Seiger,  before  cited. 
Every  principle  of  justice  requires  that  the  defendant  should  be 
compelled  to  pay  the  amount  of  his  bid ;  and  this  appears  to  be 
conceded  by  his  counsel ;  but  a  difficulty  is  made  as  to  the  proper 
mode  of  enforcing  the  claim.  This  is  a  proceeding  by  attachment, 
under  the  thirty-fifth  section  of  the  Act  of  the  16th  June  1836,  and 
is  founded  on  the  presumption  that  the  debt  attached  is  a  debt  of 
Andrew  Heller  to  Abraham  Stover,  the  plaintiff's  debtor.  By 
the  sheriff's  sale,  inasmuch  as  this  was  a  component  part  of  the 
purchase  money,  the  money  was  a  substitute  for  the  land  sold,  and 
of  course,  as  such,  it  must  regularly  go  into  the  hands  of  the 
sheriff,  to  be  applied  to  the  payment  of  the  judgments,  which  were 
liens  on  the  land,  according  to  their  priority.  Whether  this  was 
the  only  judgment,  we  have  not  been  informed ;  but,  admitting 
that  it  was,  yet  it  is  not  such  debt  as  may  be  attached,  under  the 
Act ;  for  money  levied  in  execution  by  the  sheriff  upon  a  fieri 
facias,  and  in  his  hands,  cannot  be  attached.  See  Sergeant  on 
Attachment  84,  and  the  authorities  there  cited.  Although  the 
money  is  not  entirely  in  the  hands  of  the  sheriff,  yet  it  is  poten- 
tially so,  which  is  the  same  thing.  It  may  be  recovered  by  the 
sheriff.  It  is  his  duty  to  collect  it  and  to  apply  it  to  the  payment 
of  the  judgments.  Ross  v.  Clarke  (1  Dall.  355).  The  case  of 
Reigle  v.  Seiger  is  full  to  the  point,  that  no  suit  can  be  sustained 
in  the  name  of  the  debtor.  The  price  must  go  into  the  hands  of 
the  sheriff  for  the  benefit  of  the  lien  creditors,  and  if  any  thing 
remains  it  should  be  paid  to  the  debtor.  It  is  a  matter  of  the  first 
importance  that  money  which  is  in  course  for  legal  distribution, 
should  not  be  intercepted  by  the  claim  of  third  persons  to  the  fund, 
as  in  that  case  there  would  be  no  end  to  suits.  We  cannot  omit 
remarking  that  the  proper  course  is  for  the  sheriff  to  sell  the  inte- 
rest of  the  debtor  without  stipulation  or  restriction.  A  different 
practice  leads  to  uncertainty  in  the  title,  and,  of  course,  is  preju- 
dicial to  the  rights  of  creditors,  and  the  debtor  himself. 

Judgment  affirmed. 
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If  the  drawee  of  a  bill  or  maker  of  a  note  remove  from  his  usual  place  of  resi- 
dence to  another  in  the  same  state  or  kingdom,  the  holder  must  make  reasonable 
endeavour  to  find  out  whither  he  has  removed,  and  if  he  succeed,  present  the  bill 
or  note  for  payment. 

But  if  the  drawee  or  maker  has  absconded,  that  circumstance  will  dispense 
with  the  necessity  of  making  further  inquiry  after  him. 

The  same  rule  applies  when  the  drawee  or  maker  removes  into  another  juris- 
diction after  the  execution  of  the  instrument. 

Where  after  accepting  a  bill  and  making  a  note  in  Ireland,  the  party  left  Ire- 
land for  America,  it  was  held  to  dispense  with  any  effort  by  the  holder  to  make 
presentment. 

The  same  rule  applies  to  the  case  of  an  endorser  absconding  from  Ireland, 
under  like  circumstances,  even  though  his  place  of  residence  in  America  becomes 
afterwards  known  to  the  holder. 

Where  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note  is  the  prior 
debtor,  and  the  acceptor  and  maker  lent  his  name  for  his  accommodation,  he  is 
considered  a  drawer  without  funds,  and  not  entitled  to  notice. 

The1  plaintiff  may  recover  on  a  count  for  goods  sold  and  delivered  against  the 
drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note,  if  he  has  not  been  guilty 
of  laches. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Philadelphia,  in  which  a  verdict  and  judgment  were 
rendered  for  the  defendant. 

It  was  an  action  of  assumpsit,  brought  by  John  H.  Reid  and 
William  Leckie,  late  partners  as  Reid  &  Leckie,  to  the  use  of  J. 
H.  Reid,  against  Thomas  Morrison,  to  December  Term  1833. 
The  declaration  contained  three  counts,  viz  : 

1.  On  a  promissory  note,  dated  Dublin,  December  23,  1825, 
drawn  by  J.  Geoghegan  to  the  order  of,  and  endorsed  by  the  de- 
fendant (who  passed  it  before  maturity  to  the  plaintiffs),  payable 
two  months  after  date,  for  £30  sterling. 

2.  On  a  bill  of  exchange  drawn  by  the  defendant  to  his  own 
order  (and  endorsed  before  maturity  to  the  plaintiffs),  upon,  and 
accepted  by  Geoghegan  for  £36  sterling,  dated  Dublin,  January 
13,  1826,  payable  thirty-one  days  after  date. 

3.  Claiming  8500  for  goods  sold  and  delivered  by  the  plaintiffs 
to  the  defendant,  and  $500  for  moneys  lent  and  advanced  by  the 
plaintiffs  to  the  defendant. 

It  also  averred  that  the  plaintiffs,  when  the  cause  of  action 
accrued,  were  in  parts  beyond  seas,  and  continued  to  reside  there. 

The  defendant  pleaded  non  assumpsit,  and  the  statute  of  limita- 
tions. The  replication  was  that  the  plaintiffs  were  beyond  seas. 

The  plaintiffs  gave  in  evidence  depositions,  taken  under  two 
ii.  —  51  2i* 
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commissions.  The  first  established  the  hand- writing  of  the  parties 
to  the  promissory  note  and  bill ;  also  that  the  defendant,  in  Janu- 
ary 1826,  left  Ireland  to  reside  in  America.  That  both  the  defen- 
dant and  J.  Geoghegan  had  left  Ireland  before  the  bill  or  note  fell 
due.  That  they  (the  witnesses)  did  not  know  if  demand  was 
made  or  notice  given,  but  believed  it  was  not,  on  account  of  the 
absence  of  the  parties ;  and  that  the  bill  and  note  were  not  pro- 
tested. That  the  defendant  had  absconded  from  Ireland  in  Janu- 
ary 1826,  and  was  followed  by  one  of  the  witnesses  to  Liverpool, 
for  a  settlement  of  another  debt,  immediately  previous  to  his  sail- 
ing from  Liverpool  for  the  United  States.  That  the  plaintiffs  lived 
and  still  lived  beyond  seas. 

The  second  commission  established  that  the  plaintiffs  were  mer- 
chants, and  the  defendant  a  storekeeper  dealing  in  the  same  goods. 
That  John  Geoghegan  was  a  druggist.  That  the  consideration  of 
the  bill  of  exchange  and  promissory  note  was  cotton  and  other  soft 
goods  sold  by  the  plaintiffs  to  the  defendant;  being  renewals  of  other 
bills  given  by  the  defendant  for  those  goods.  That  the  defendant 
bought  goods  from  the  plaintiffs,  and  gave  the  plaintiffs  his  accept- 
ances, and  not  being  able  to  pay  them  at  maturity,  gave  the  bill 
and  note  on  which  suit  is  brought,  as  renewals  of  the  same.  That 
Morrison  was  in  reality  the  principal  debtor  in  the  amounts  on 
the  face  of  the  bill  and  note ;  and  Geoghegan  lent  his  name  for 
the  sole  and  exclusive  accommodation  of  the  defendant.  One  of 
the  witnesses  derived  his  knowledge  of  all  these  facts  from  having 
been  at  the  time  in  the  defendant's  employment,  and  the  other 
from  having  been  at  the  same  time  in  the  employment  of  the 
plaintiffs. 

The  defendant  gave  in  evidence  the  deposition  of  James  Stuart, 
as  follows :  that  he  hath  known  both  parties,  plaintiff  and  defend- 
ant, for  more  than  twelve  years.  Does  not  know  the  year  when 
Mr  Morrison  left  Ireland.  Was  not  in  Dublin  at  the  time  when 
Mr  Morrison,  the  defendant,  left  there.  The  next  fall  or  spring 
after  the  defendant  left  Ireland,  I  saw  him  in  this  country,  but 
cannot  tell  within  two  or  three  years  when  it  was.  The  summer 
immediately  following  my  having  seen  Mr  Morrison  in  Philadel- 
phia, I  had  a  conversation  with  the  plaintiff,  Mr  Reid,  who  then 
knew  where  he  (Morrison)  was.  Mr  Reid,  the  plaintiff  in  the 
above  suit,  was  in  this  country  about  18  months  since,  and  has 
not  been  in  the  country  before,  to  my  knowledge,  since  the  making 
of  the  note  and  bill  which  are  the  subject  of  the  suit. 

I  am  in  the  practice  of  going  every  year  to  Ireland,  and  return- 
ing every  year  to  America — going  to  Ireland  in  the  spring,  and 
returning  in  the  autumn.  I  have  seen  Mr  Reid  on  every  return 
that  I  made  to  Ireland  since  the  first  conversation  I  had  with  him 
on  the  subject  of  Mr  Morrison,  previously  mentioned,  and  he  has 
frequently  spoken  of  the  defendant's  residence,  and  I  think  has 
known  it  ever  since. 
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Cross-examined — The  plaintiffs  are  residents  of  Ireland ;  have 
lived  more  than  ten  years  last  past  there.  I  think  I  had  a  con- 
versation with  defendant,  I  think  last  fall.  He  wanted  to  know 
of  me  what  arrangement  plaintiff  had  made  with  Geoghegan ;  he 
did  not  admit  his  liability,  or  make  any  promise. 

The  plaintiffs  requested  the  Judge  to  charge  the  jury  that, 
although  no  demand  at  maturity  appeared  to  have  been  made  of 
Geoghegan  for  payment,  yet  if  the  jury  were  satisfied  that  no 
demand  could  have  been  made  upon  him  (as  there  was  evidence 
that  he  had  left  Ireland  before  the  maturity  of  the  bill  and  note), 
those  were  circumstances  that  might  excuse  the  holder  from 
making  such  demand,  and  that  no  notice  could  be  given  to  defend- 
ant, by  reason  of  his  having  absconded  before  either  the  bill  or 
note  fell  due,  and  therefore  plaintiffs  might  recover  on  the  first 
and  second  counts.  Also,  that  plaintiffs  might  recover  on  the 
third  count  for  goods  sold,  &c.,  as  it  was  proved  that  defendant 
was  in  reality  the  principal  debtor  in  the  sums  set  forth  in  the 
bill  and  note,  which  were  lent  by  Geoghegan  for  the  sole  and  ex- 
clusive accommodation  of  defendant,  who  had  bought  goods  from 
plaintiffs,  and  had  no  way  paid  but  by  said  bill  and  note,  which 
were  with  plaintiffs,  and  from  which  presumption  of  non-payment 
would  arise. 

The  Judge  refused  so  to  charge  the  jury,  and  charged  that  the 
plaintiffs  must  fail,  because  there  was  no  evidence  of  any  demand 
on  Geoghegan,  or  of  any  circumstances  to  excuse  the  want  of 
such  demand ;  and  that  even  though  there  was  evidence  that  Geo- 
ghegan was  not  in  Ireland  at  the  maturity  of  the  bill  and  note,  the 
plaintiffs  must  fail,  as  there  was  no  evidence  that  they  knew  of  his 
absence,  or  made  any  attempt  to  find  him.  That  plaintiffs  must 
fail  on  the  third  count,  as  it  was  incumbent  on  them  to  pursue  the 
measures  necessary  to  charge  the  parties  to  the  bill  and  note,  that 
the  law  was  the  same  in  relation  to  accommodation  paper,  and 
that  although  plaintiffs  took  this  paper  on  account  of  a  precedent 
debt,  still,  if  there  was  a  third  party  primarily  liable,  they  were 
bound  to  pursue  the  same  steps  that  would  have  been  necessary 
to  have  entitled  them  to  recover  on  the  bill  and  note ;  that  the 
fact  of  Geoghegan's  absence  was  not  sufficient  to  excuse  such 
demand  or  attempt  to  make  it,  and  that  in  point  of  law  he  was 
presumed  to  have  had  funds,  and  to  have  paid  said  bill  and  note. 

Errors  assigned : 

1.  Because  the  Judge  below  erred  in  not  charging  the  jury  in 
the  way  and  manner  as  requested  by  plaintiffs. 

2.  Because  the  said  Judge  erred  in  charging  that  plaintiffs  must 
fail  on  the  first  and  second  counts  of  his  narr.,  because  there  was 
no  evidence  of  a  demand  at  maturity  upon  Geoghegan,  the  party 
primarily  liable,  or  of 'any  circumstance  to  excuse  such  demand  : 
there  being  evidence  that  he  was  out  of  Ireland  when  such  bill 
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and  note  fell  due,  and  that  no  demand  could  have  been  made  of 
him. 

3.  Because  the  said  Judge  erred  in  charging  that  if  there  were 
evidence  that   Geoghegan  was  not  at  the  time  in  Ireland,  still 
plaintiffs  must  fail,  because  there  was  no  evidence  that  they  knew 
of  his  absence,  or  made  any  attempt  to  find  him. 

4.  Because  the  said  Judge  erred  in  charging  that  plaintiffs  must 
fail  on  the  third  count  when  the  evidence  was  full  and  complete 
that  plaintiffs  had  sold  defendant  certain  goods,  for  which  defendant 
gave  his  drafts,  of  which  the  present  bill  and  note  were  renewals, 
and  that  said  bill  and  note  were  with  plaintiffs,  from  which  pre- 
sumption of  their  non-payment  would  arise. 

5.  Because  there  was  evidence  that  defendant  was  the  real  and 
principal  debtor  in  the  amounts  represented  by  the  bill  and  note, 
and  that  Geoghegan  had  lent  his  name  for  the  sole  and  exclusive 
accommodation  of  defendant,  who  had  not  put  him  in  funds  to 
meet  the   same.     That  defendant  was   in  reality  the  principal 
debtor,  and  not  a  security  in  the  amounts  represented  by  the  bill 
and  note,  yet  the  Judge  charged  that  the  plaintiffs  must  fail  on  the 
count  for  goods  sold,  &c.,  and  that  it  was  still  necessary  that  plain- 
tiffs should  pursue  the  same  steps,  as  would  entitle  them  to  recover 
on  the  note  and  bill. 

6.  Because  the  Judge  erred  in  charging  that  there  was  a  legal 
presumption  of  payment  by  Geoghegan,  notwithstanding  the  bill 
and  note  were  in  possession  of  plaintiffs ;  that  they  were  given  for 
defendant's  sole   and  exclusive  accommodation ;    that  defendant 
was  the  principal  debtor  for  the  goods  sold,  &c.,  and  that  he  had 
in  no  wise  settled  for  the  same  except  by  said  bill  and  note  which 
were  with  plaintiffs. 

J.  A.  Phillips,  for  plaintiffs  in  error.  Notice  is  not  necessary 
when  the  drawer  has  no  effects  in  the  hands  of  the  drawee.  1  T. 
R.  406;  2  T.  R.  713.  Here  we  showed  that  the  defendant  was 
the  real  debtor,  and  had  no  funds  in  the  hands  of  Geoghegan.  De 
Berdt  v.  Mkinson,  (2  H.  Black.  336),  went  so  far  as  to  hold  that 
insolvency  would  excuse  want  of  notice ;  but  that  was  overruled 
by  Nicholson  v.  Gouthit,  (Ib.  609).  In  17  Wend.  94,  it  was  held 
the  endorser  is  not  discharged  by  want  of  notice,  where  it  is 
clearly  shown  he  has  sustained  no  damage.  In  1  Serg.  fy  Rawle 
334,  where  the  endorser  accepted  a  general  assignment,  it  was 
held  an  excuse.  5  Mass.  170;  1  Esp.  R.  302.  The  same  law 
exists  as  to  notes;  and  in  4  Cra.  141,  it  is  held  that  in  all  cases 
of  endorsement  for  accommodation  the  maker  of  a  note*  is  like  the 
acceptor  of  a  bill.  7  Wend.  165 ;  1  Wash.  C.  C.  Rep.  461 ;  2  Ib. 
514 ;  4  Maule  fy  Selw.  226 ;  1  Bos.  $  P.  652. 

Both  Geoghegan  and  Morrison  had  left  Ireland  before  the  bill 
fell  due,  and  had  sailed  for  the  United  States.  Carth.  509,  decides 
that  it  is  sufficient  that  the  drawee  could  not  be  found ;  the  holder 
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need  not  aver  search.  If  the  drawee  absconds,  or  the  maker  of 
a  note  cannot  be  found,  notice  is  not  necessary.  4  Mass.  45 ;  4 
Serg.  fy  Rawle  480 ;  4  Watts  448. 

A  note  is  not  payment  unless  distinctly  received  as  such.  1 
Wend.  424.  The  holder  of  a  negotiable  note  may  recover  on  the 
count  for  goods  sold.  5  Wend.  490.  The  receipt  of  a  note  is  no 
extinguishment  of  the  debt.  It  may  suspend  the  remedy,  but  that 
is  all.  8  Cow.  77 ;  3  Cow.  147 ;  15  Johns.  247  ;  Ib.  224 ;  5  Johns. 
68;  2  W.  C.  C.R.  191. 

Whitman,  contra.  Demand,  or  an  attempt  to  make  it,  and  no- 
tice, or  an  attempt  to  give  it,  are  necessary,  and  are  not  excused 
by  the  absconding.  Death,  bankruptcy,  or  known  insolvency  of 
the  drawee,  does  not  excuse  due  and  immediate  notice  of  non-ac- 
ceptance to  the  drawer;  though  a  neglect  to  give  immediate 
notice  may  be  excused  by  absconding,  or  death  of  the  holder's 
agent,  provided  it  be  given  as  soon  as  possible.  Here  no  attempt 
to  demand  or  give  notice  was  made  for  nine  years ;  yet  there  is 
evidence  that  the  plaintiff  knew  shortly  after  Morrison  left  that 
he  was  in  Philadelphia.  It  is  to  be  presumed,  as  nothing  to  the 
contrary  appears,  that  Geoghegan  returned  to  Ireland. 

Demand  must  be  made  at  the  house  of  the  acceptor.  Chitt.  401. 
Non  constat  but  what  Geoghegan  left  a  clerk  at  his  place  of  business 
in  Ireland.  It  is  not  said  he  absconded,  only  that  he  left  there. 
There  is  no  evidence  of  any  attempt  to  find  him  or  his  place  of 
business.  Though  the  absconding  or  withdrawal  of  endorser 
excuses  immediate  notice,  yet  notice  must  be  given  as  soon  as  his 
residence  is  discovered.  Chitt.  on  Bills  486 ;  3  Camp.  262. 

An  acceptor  or  maker  is  presumed  to  have  funds ;  and  the  want 
of  funds  will  not  excuse  notice,  if  the  drawer  has  reason  to  sup- 
pose the  drawee  will  accept  or  pay. 

The  plaintiff  cannot  recover  on  the  common  counts.  This  is  a 
bill  and  note,  not  between  the  original  parties,  but  a  third  person 
(Geoghegan)  is  a  party.  The  plaintiff  cannot  recover  on  the  com- 
mon counts  if  the  party  to  the  bill  is  discharged  by  the  laches  of 
the  holder.  Chitt.  on  Bills  594.  Nor  if  there  be  no  privity  be- 
tween the  holder  and  acceptor.  9  Serg.  fy  Rawle  229 ;  12  Serg. 
$  Rawle  382. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  principal  question  arising  on  the  charge  of 
the  court  below  is,  whether  there  existed  circumstances  to  excuse 
the  want  of  a  demand  on  Geoghegan,'  the  maker  of  the  promissory 
note  and  the  drawer  of  the  inland  bill  of  exchange.  The  rule  of 
law  on  this  subject  seems  to  be,  that  if  the  drawee  has  merely 
removed  from  his  usual  place  of  residence  to  another  in  the  same 
state  or  kingdom,  it  is  incumbent  on  the  holder  to  make  every  rea- 
sonable endeavour  to  find  out  whither  he  has  removed,  and,  in 
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case  he  succeed  in  such  attempt,  to  present  the  note  or  bill  for 
payment  at  that  place.  But  if  the  drawee  or  maker  has  abscond- 
ed, that  circumstance  will  dispense  with  the  necessity  of  making 
any  further  inquiry  after  him.  Chitt.  on  Bills  261 ;  Bayl.  95 ; 
Duncan  v.  M'Cullough,  (4  Serg.  4*  Rawle  480).  The  same  rule 
which  exists  in  the  case  of  absconding  applies  to  that  of  the  re- 
moval of  the  maker  or  drawee  into  another  jurisdiction  after  the 
execution  of  the  instrument.  In  M'Gruder  v.  Bank  of  Washing- 
ton, (9  Wheat.  661),  the  maker  of  the  note  removed  from  the  Dis- 
trict of  Columbia  to  the  State  of  Maryland,  to  a  place  within 
about  nine  miles  of  the  District ;  there  was  nothing  to  sanction 
its  being  construed  into  an  act  of  absconding,  and  the  court  say 
that  from  his  absconding  or  removal  out  of  the  Kingdom,  the  en- 
dorser is  held  in  England  to  stand  committed ;  and  here,  a  remo- 
val from  the  seaboard  to  the  frontier,  or  vice  versa,  would  be  attend- 
ed with  all  the  hardships  to  a  holder,  especially  one  of  the  same 
state  with  the  maker,  that  could  result  from  crossing  the  British 
Channel.  See  also  Galpin  v.  Hard,  (3  M'Cord  398).  In  the  case 
before  us,  all  the  parties  lived  in  Ireland  when  the  instruments 
were  executed.  It  was  also  proved  that  Geoghegan,  the  maker 
of  the  note  and  drawee  of  the  bill,  left  his  place  of  residence  in 
Ireland  for  America  before  they  fell  due,  in  company  with  the 
defendant,  the  endorser ;  and  there  is  no  evidence  of  Geoghegan's 
having  been  heard  of  since.  It  was,  therefore,  impossible  to  make 
a  presentment  to  him  in  Ireland,  and  it  would  seem  the  holder 
was  not  bound  to  search  for  him  in  a  foreign  country,  but  his 
removal  dispensed  with  any  further  effort,  and  made  the  endorser 
ipso  facto  liable  without  it. 

It  is  also  contended,  on  behalf  of  the  defendant,  that  the  holder 
knew,  within  a  year  or  more,  that  the  defendant,  the  endorser, 
was  in  Philadelphia,  and  gave  him  no  notice.  The  evidence,  how- 
ever, is  positive  that  the  defendant  absconded  to  a  foreign  country 
before  the  maturity  of  the  bill,  and  that  would  dispense  with  the 
necessity  of  notice,  on  the  principles  before  stated,  were  it  other- 
wise requisite.  Besides,  it  appears  that  the  defendant  was  the 
principal  debtor,  and  Geoghegan  lent  his  name  for  the  use  and 
accommodation  of  the  defendant,  the  drawer  and  endorser  of  the 
bill  and  endorser  of  the  note ;  in  which  case  he  is  considered  as  a 
drawer  without  funds  in  the  hands  of  the  acceptor  and  not  enti- 
tled to  notice.  4  Cranch  141;  Jlgan  v.  M'Manus,  (11  Johns.  R. 
180). 

As  to  the  third  count,  the  fight  to  recover  on  the  count  for  goods 
sold  and  delivered,  depends  on  the  same  principles.  If  the  plain- 
tiff was  not  guilty  of  laches,  he  may  recover  on  the  instruments 
or  on  the  third  count,  if  the  evidence  sustains  his  cause  of  action. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Commonwealth  against  Primrose. 

The  writ  of  quo  warranlo  averred  that  the  office  was  not  vacant,  the  relator  not 
being  legally  removed,  when  the  defendant  was  appointed  to  fill  it.  The  defend- 
ant pleaded  that  it  was  vacant,  and  the  plaintiff  demurred,  because  the  plea  by 
not  denying  admitted  that  the  vacancy  was  created  by  the  removal  of  the  relator 
as  set  forth  in  the  writ,  and  in  no  other  manner.  Held,  that  this  was  an  admis- 
sion that  the  office  was  vacant  when  the  respondent  was  appointed,  and  the  de- 
murrer overruled. 

Where  a  relator  designs  to  draw  into  question  the  legality  of  his  own  expul- 
sion from  office,  the  proper  mode  of  proceeding  is  by  mandamus  and  not  by  quo 
warranto. 

THIS  was  a  writ  of  quo  warranto  on  the  relation  of  John  Dun- 
gan  against  William  Primrose,  setting  forth  that  the  defendant, 
since  the  5th  of  October  1841,  had  exercised  the  office  of  a  com- 
missioner to  represent  the  creditors  of  John  Nicholson,  deceased, 
under  the  Act  of  Assembly  of  the  16th  of  April  1840;  that  the 
relator  claimed  the  office  under  a  commission  from  J.  B.  Anthony, 
Judge  of  the  Nicholson  Court,  dated  14th  of  July  1840,  but  was 
removed  by  the  Judge  on  the  5th  of  October  1841,  without  previ- 
ous notice,  and  when  the  Judge  was  in  Philadelphia ;  whereas  the 
Act  of  Assembly  directs  the  court  to  be  held  for  such  purpose  at 
Harrisburg ;  which  order  of  removal  the  Judge,  on  hearing,  re- 
fused to  vacate,  assigning  as  a  reason  the  presentation  of  a  deed 
of  compromise  between  the  heirs  of  John  Nicholson  and  the  cred- 
itors, which,  the  writ  stated,  gave  no  authority  for  the  proceed- 
ing. That  on  the  5th  of  October  1841,  the  defendant  was  appoint- 
ed instead  of  the  relator,  when  no  vacancy  existed,  and  for  other 
reasons. 

The  defendant  pleaded  several  pleas,  the  first  of  which  was,  that 
on  the  5th  of  October  1841,  the  office  of  commissioner  on  the  part 
of  the  creditors  was  vacant,  and  being  so  vacant,  the  Judge  filled 
the  vacancy  by  appointing  the  defendant  to  the  office,  who  took 
the  oath  and  entered  on  the  duties  of  the  office. 

The  relator  demurred,  assigning  among  various  causes  of  de- 
murrer the  following  as  the  5th :  That  the  said  answer  and  pleas, 
by  not  denying,  admit  that  the  vacancy  in  said  office  of  commis- 
sioner was  made  and  created  by  the  removal  of  the  relator  there- 
from, by  the  order  of  Judge  Anthony,  dated  2d  of  October  1841, 
and  entered  upon  the  minutes  of  the  court  on  the  4th  of  October 
1841,  as  set  forth  in  the  suggestion,  and  in  no  other  manner  what- 
ever. 


408  SUPREME  COURT  [Philadelphia 

[Commonwealth  v.  Primrose.] 

Hirst,  and  Johnson  (Attorney-General),  for  the  relator. 
Meredith,  for  the  respondent. 

PER  CURIAM. — The  ground  on  which  the  legality  of  the  respond- 
ent's commission  is  impugned,  is  that  the  office  was  not  vacant 
when  he  was  appointed  to  fill  it ;  and  consequently  that  his  com- 
mission is  void.  But  that  material  fact  is  conceded  by  the  rela- 
tor's  demurrer  to  the  respondent's  first  plea,  in  which  the  exist- 
ence of  the  vacancy  is  explicitly  averred.  Had  the  relator  desired 
to  draw  into  question  the  legality  of  his  own  expulsion  from  office, 
on  which  the  question  of  vacancy  depended,  he  might  have  done 
it  more  directly  and  less  tardily  by  a  mandamus,  which  would 
have  brought  the  facts  of  his  case  more  immediately  into  view, 
and  have  afforded  him  a  remedy  which  the  present  proceeding 
would  not.  At  all  events,  the  legality  of  the  respondent's  com- 
mission sufficiently  appears  in  the  pleadings  before  us ;  and  he  is 
entitled  to  judgment  in  his  favour. 

Demurrer  overruled. 


Weierbach  against  Trone. 

No  action  lies  for  words  importing  a  cheat  which  does  not  affect  the  public, 
and  may  be  guarded  against  by  common  care  and  prudence ;  such  cheat  not 
being  indictable. 

ERROR  to  the  Common  Pleas  of  Northampton  county. 

This  was  an  action  on  the  case  for  slander  by  John  Trone,  and 
Elizabeth  his  wife,  against  Israel  Weierbach  and  wife.  The 
words  were  spoken  in  the  German  language,  and  set  forth  in  the 
declaration,  accompanied  with  an  English  translation,  as  follows : 

"  Whether  we  had  also  heard  that  such  butter  was  brought  to 
Schropp's  store,  in  Bethlehem  [meaning  a  certain  store  kept  by  a 
certain  John  Schropp]  Betsy  Gauff  [the  said  Elizabeth  meaning] 
brought  it  there  [the  said  butter  meaning]  that  Schropp  weighed 
the  butter  and  carried  it  into  the  cellar,  where  he  opened  the 
butter  and  found  a  brick-bat  in  it  [the  same  butter  meaning] 
then  he  [the  said  Schropp  still  meaning]  brought  said  brick-bat 
up  into  the  store,  and  inquired  after  her  name  [meaning  the  same 
Elizabeth],  when  the  said  Betsy  [the  said  Elizabeth  still  meaning] 
gave  in  her  name  Betsy  Ueberroth.  The  brick-bat  [the  brick-bat 
aforesaid  meaning]  weighed  five  pounds,  and  Schropp  [the  said 
John  Schropp  still  meaning]  deducted  five  pounds  from  her  butter 
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[the  same  butter  aforesaid  still  meaning]  that  some  person  was 
in  the  store  who  told  Schropp  [the  said  John  Schropp  still  mean- 
ing] that  the  name  of  the  person  who  brought  the  butter  [the  said 
butter  aforesaid  still  meaning]  was  not  Betsy  Ueberroth,  but 
Betsy  Gauff  [the  said  Elizabeth  again  meaning  and  intending, 
and  thereby  meaning  and  intending  the  said  Elizabeth  Gauff 
had  committed  and  was  guilty  of  a  cheat  with  false  weights,  and 
by  means  of  a  false  pretence]." 

The  defendant  pleaded  not  guilty.  After  a  verdict  for  the 
plaintiff,  the  defendant  filed  the  following  reasons  in  arrest  of 
judgment,  which  the  court  overruled,  and  entered  judgment  on 
the  verdict : 

1st.  That  the  declaration  does  not  set  forth  that  the  plaintiff 
sold  the  butter,  without  which  the  offence  is  not  complete. 

2d.  That  the  offence  charged  in  the  declaration  is  not  an  indict- 
able offence.  . 

Error  assigned : 

The  court  erred  in  overruling  the  reasons  in  arrest  of  judgment. 

A.  E.  Brown,  for  plaintiff  in  error. 

1.  The  offence  set  out  in  the  declaration  is  not  complete,  a  mere 
attempt  to  defraud  not  being  indictable. 

2.  A  cheat  was  not  indictable  at  common  law,  but  only  by  the 
Statute  of  H.  8,  which  is  not  in  force  here.    Indictable  cheats  are 
those  by  false  weights  or  measures,  or  false  tokens  having  the 
semblance  of  public  authenticity;  and  must  be  such  as  affect  the 
public.     A  mere  private  cheat  is  not  indictable.     1  Doll.  47 ;  6 
T.  R.  565;  2  Burr.  1128.     To  constitute  a  cheat,  there  must  be 
some  prejudice  received.     Russ.  on  Crimes  1360. 

Hepburn,  contra.  Defrauding  by  such  means  as  common  pru- 
dence cannot  guard  against,  as  by  false  tokens  (2  Burr.  1128),  is 
an  indictable  offence.  So,  maliciously  killing  a  horse,  poisoning 
chickens,  fraudulently  tearing  a  promissory  note  (1  Doll.  335), 
and  cozening  another  by  artful  means.  4  Black.  Com.  158.  The 
words  here  imply  an  offence  completed  by  the  sale  and  delivery. 
1  Watts  23. 

The  opinion  of  the  Court  was  delivered  by 

GIBSOV,  C.  J. — Unless  the  charge  imported  by  the  words  is 
indictable,  the  words  are  not  actionable.  But  it  is  said,  (3  Chit. 
Cr.  L.  994),  notwithstanding  Hawkins's  definition  of  the  offence  of 
cheating  as  consisting  in  "  defrauding  or  endeavouring  to  defraud 
another  of  his  known  right  by  some  artful  device,"  yet  that  no 
fraud  less  than  a  felony  is  indictable  at  the  common  law,  unless  it 
affects  the  public  in  general,  as  in  selling  by  false  weights,  which 
was  said,  in  Young  v.  The  King,  (3  T.  R.  104,)  to  be  indictable, 
ii.— 52  2x 
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though  the  sale  were  only  to  a  single  person.  Yet  from  what  was 
said  by  Lord  Mansfield,  in  Rex  v.  Wheatty,  (2  Burr.  1127),  it 
would  seem  that  the  weights  must  have  been  intended  to  be  used 
in  the  general  course  of  the  party's  business,  though  it  might  be 
sufficient  if  a  single  instance  of  their  actual  use  were  proved.  In 
that  case,  where  a  brewer  had  delivered  a  less  for  a  greater  quan- 
tity of  beer  to  a  customer,  that  eminent  Judge  said  an  offence 
must  be  such  as  affects  the  public — the  use  of  false  weights,  for 
instance,  in  a  general  course  of  dealing;  and  that  the  fact  will  not 
be  indictable  if  it  be  merely  an  inconvenience  and  injury  to  a  pri- 
vate person ;  and  that  those  deceptions  which  common  care  and 
prudence  can  guard  against,  are  private  injuries  and  not  public 
wrongs.  It  was  ruled,  therefore,  that  the  defendant  was  guilty 
of  no  more  than  a  simple  imposition  in  having  delivered  a  less 
quantity  than  he  pretended  to  have  done.  Thus  stands  the  ques- 
.tion  at  the  common  law ;  and  those  British  statutes  which  make 
particular  frauds  on  an  individual  a  public  offence,  are  not  in 
force  here.  Respublica  v.  Powell,  (1  Doll.  47).  With  what,  then, 
was  the  plaintiff  charged  ?  Not  with  cheating  in  a  course  of  public 
dealing,  but  with  an  attempt  to  cheat  in  a  private  transaction, 
against  which  common  care  and  prudence  were  sufficient  to 
guard,  because  the  fraud  attempted  was  alleged,  in  fact,  to  have 
been  unsuccessful ;  it  was  discovered  before  the  transaction  was 
concluded,  and  the  buyer  paid  for  no  more  than  he  got.  As  the 
plaintiff,  therefore,  could  not  have  been  prosecuted  for  a  cheat, 
had  the  charge  been  true,  the  words  are  not  actionable. 

Judgment  reversed. 
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Haughey  against  Strickler. 

In  a  suit  against  partners  on  a  promissory  note,  alleged  to  be  the  note  of  the 
defendants,  and  proved  to  have  been  executed  by  one  of  them,  the  plaintiff  may 
read  the  note  to  the  jury,  and  afterwards  proceed  to  prove  that  the  others  were 
bound  by  it  as  partners. 

It  is  no  answer  to  evidence  that  it  does  not  prove  the  plaintiff's  whole  case : 
if  it  is  a  link  in  the  chain  of  the  evidence  afterwards  to  be  given,  it  is  admissible. 

The  successive  acts  and  declarations  of  each  of  several  defendants,  showing 
their  partnership,  are  equivalent  to  a  joint  declaration  to  that  effect  by  all,  and 
may  be  given  in  evidence  separately. 

In  a  suit  against  partners  on  notes  given  by  one  for  lumber  furnished  them  to 
erect  a  bridge  for  a  company,  held  that  the  minutes  of  the  company  were  admis- 
sible to  show  an  allotment  of  the  bridge  to  the  defendants  by  the  company,  in 
connection  with  proof  that  they  went  on  with  the  construction  of  the  bridge  in 
pursuance  of  such  allotment. 

ERROR  to  the  Common  Pleas  of  Montgomery  county,  where 
a  verdict  and  judgment  were  rendered  in  favour  of  Jacob  Strick- 
ler, in  an  action  of  assumpsit  brought  by  him  against  John 
Haughey,  James  Steel,  James  Wells,  and  William  Moore,  lately 
partners,  doing  business  under  the  name  and  firm  of  Haughey, 
Steel  &  Co. 

The  plaintiff  declared  on  two  promissory  notes,  signed  Haughey, 
Steel  &  Co. — one  dated  February  25th,  1839,  for  the  payment  of 
$350,  at  30  days ;  the  other,  of  the  same  date,  for  8396,  at  60 
days — and  also  for  goods  sold  and  delivered.  The  defendants 
pleaded  non  assumpsit,  and  payment  with  leave,  &c. 

The  plaintiff  alleged,  and  gave  evidence  to  establish,  that  the 
defendants,  in  the  year  1838,  undertook,  as  partners,  to  erect  a 
bridge  for  the  Matson's-Ford  Bridge  Company,  and  that  he  fur- 
nished them  with  lumber  from  his  saw-mill  for  that  purpose. 
That  for  the  amount  due  for  this  lumber,  these  notes  were  given 
by  Haughey,  who,  in  using  the  name  of  Haughey,  Steel  &  Co., 
meant  the  defendants,  there  being,  in  fact,  no  such  name  or  part- 
nership firm  known  or  used  by  them.  That,  in  pursuance  of  their 
agreement  with  the  bridge  company,  they  went  on  with  the  bridge, 
and  received  considerable  sums  of  money  from  the  company,  but 
owing  to  the  loss  of  the  lumber  by  the  freshet  in  the  Schuylkill  in 
1839,  did  not  complete  it. 

The  defendants  alleged  that  there  were  distinct  partnerships, 
Haughey  &  Steel  to  do  the  wood  work,  and  Moore  &  Wells  the 
stone  work ;  and  showed  a  subsequent  suit  brought  by  the  plain- 
tiff against  Haughey  &  Steel  alone,  which  was  still  pending,  and 
one  by  Strickler  &  M'Clure,  as  partners,  against  Haughey  & 
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Steel;  and  a  letter  to' Haughey,  Steel  &  Co.,  in  November  1838, 
signed  by  M'Clure  for  Strickler  &.  M'Clure.  But  there  was  evi- 
dence also  that  Haughey  &  Steel  were  partners  in  another  bridge 
over  the  Norristown  Railroad. 

1.  The  plaintiff  produced  the  notes,  and  proved  that  the  name 
of  Haughey,  Steel  &  Co.  was  the  hand-writing  of  John  Haughey, 
one  of  the  defendants.     The  defendants  objected  to  the  admission 
of  these  notes  in  evidence,  that  the  plaintiff  had  not  shown  such 
partnership  existed ;  and  denied  the  partnership.     By  the  Court. 
"  Plaintiff  has  declared  against  the  defendants  as  partners,  and 
the  notes  purport  to  be  signed  by  Haughey,  Steel  &  Co.     This, 
in  the  opinion  of  the  court,  is  sufficient  to  admit  the  notes  to  be 
read."     To  this  opinion  the  defendants  excepted. 

2.  The  plaintiff  produced  a  receipt-book,  and  offered  in  evidence 
a  receipt  dated  August  1838,  signed  William  Moore,  for  Moore, 
Haughey,  Steel  and  Wells,  on  account  of  the  bridge,  for  the  pur- 
pose of  establishing  a  partnership.     This  was  objected  to  by  the 
defendants  as  not  being  evidence  for  that  purpose ;  but  the  objec- 
tion was  overruled,  and  the  evidence  admitted,  to  which  the  de- 
fendants excepted. 

D.  H.  Dager,  secretary  of  the  Matson's-Ford  Bridge  Company, 
testified  that  this  was  the  first  receipt  given  on  account  of  the 
bridge ;  that  he  wrote  the  receipt,  and  Moore  signed  it ;  and  that 
it  was  for  money  paid  on  account  of  the  contract  for  the  bridge. 

3.  The  plaintiff  also  offered  in  evidence,  for  the  same  purpose, 
the  following  receipts,  in  the  same  book ;  to  which  the  defendants 
objected  on  the  same  ground ;  but  their  objection  was  overruled, 
and  the  evidence  admitted,  and  exception  taken  by  them : 

2d  receipt,  dated  September  1838,  for  $1613.04,  signed  Wil- 
liam Moore,  for  Moore,  Wells,  Haughey  and  Steel. 

3d  receipt,  dated  October  13,  1838,  for  $300,  signed  William 
Moore,  for  Moore,  Wells,  Haughey  and  Steel. 

4th,  dated  November  13, 1838,  for  $739.40,  signed  James  Steel, 
for  Moore,  Wells,  Haughey  and  Steel. 

5th,  November  17,  1838,  for  $679.44,  signed  William  Moore, 
for  Moore,  Wells,  Haughey  and  Steel. 

6th,  December  12,  1838,  for  $982.12,  signed  James  Wells,  for 
Moore,  Wells,  Haughey  and  Steel. 

7th,  December  12,  1838,  for  $182.28,  signed  William  Moore, 
for  Moore,  Wells,  Haughey  and  Steel. 

These  receipts  were  also  proved  by  Dager. 

4.  The  plaintiff  then  offered  to  prove  by  Dager  that  the  bridge 
was  allotted  to  Moore,  Wells,  Haughey  and  Steel ;  that  in  pursu- 
ance of  that  allotment  they  went  on  with  the  work ;  and  for  this 
purpose  produced  and  offered  the  minutes  of  the  Matson's-Ford 
Bridge  Company,  in  Dager's  hand-writing.     The  defendants  ob- 
jected to  this  evidence,  but  the  court  admitted  it,  and  the  defend- 
ants excepted. 
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5.  The  plaintiff  then  produced  his  book  of  original  entries,  and 
testified :  "  This  is  my  book  of  original  entries  of  lumber  sold  at 
saw-mill.  James  M'Clure  made  the  entries.  He  died  last  May," 
and  proved  that  the  entries  were  in  M'Clure's  hand-writing  — 
that  the  plaintiff  owned  the  mill,  and  M'Clure  conducted  the  busi- 
ness for  him. 

The  following  entries  were  then  read : 

August  15,  1838.  —  Haughey,  Steel  &  Co.,  Dr.  to  Saw-mill : — 
95  cords  32  feet  long,  3  by  12, 
101  braces  22  feet  long,  3  by  10, 
15225  feet  at  $16,  delivered, $243  60 

September  12,  1838.  —  Haughey,  Steel  &  Co.,  Dr.  to  Saw-mill : 
165  cords  32  feet,  3  by  12,    • 
206  braces  22  feet,  3  by  10, 
Making  27170  feet,  at  $16, $43472 

October  15,  1838.  —  Haughey,  Steel  &  Co.,  Dr.  to  Saw-mill: 
190  cords  32  feet,  3  by  12, 
131  braces  22  feet,  3  by  10, 

Making  25445  feet,  at  $16, $407  12 

The  defendants  objected  to  the  admission  of  these  entries,  that 
it  did  not  appear  that  the  book  produced  was  the  book  of  the 
plaintiff;  but  the  court  admitted  them,  and  the  defendants  ex- 
cepted. 

The  following  errors  were  assigned : 

1.  The  court  erred  in  admitting  the  evidence  referred  to  in  the 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  in  evidence  two  notes,  signed 
"  Haughey,  Steel  &  Co.,"  before  it  was  shown  that  a  partnership 
existed  between  the  several  defendants. 

3.  The  court  erred  in  admitting  a  receipt  (produced  by  Daniel 
H.  Dager,  a  witness),  dated  August    1838,  signed  by  William 
Moore  for  Moore,  Haughey,  Steel  and  Wells,  as  evidence  to  estab- 
lish a  partnership  between  the  defendants. 

4.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
second  bill  of  exceptions. 

5.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 

6.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
fourth  bill  of  exceptions. 

7.  The  court  erred  in  admitting  the  minutes  of  the  Matson's- 
Ford  Bridge  Company  for  the  purpose  mentioned  in  the  fourth 
bill  of  exceptions. 

8.  The  court  erred  in  admitting  the  book  purporting  to  be  the 
plaintiff's  book  of  original  entries,  referred  to  in  the  fifth  bill  of 
exceptions. 

9.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
fifth  bill  of  exceptions. 

n.— 2K* 
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G.  Rodman  Fox  and  J.  Fox,  for  plaintiffs  in  error,  contended 
that  evidence  should  first  have  been  given  to  show  that  the  defend- 
ants were  partners,  before  the  notes  could  be  read  to  the  jury ;  and 
also  that  the  receipts  were  not  evidence,  being  the  declaration  of 
one  partner  only,  which  is  not  evidence  against  the  rest.  Upon 
these  points  they  cited  10  Johns.  66 ;  6  Pick.  464 ;  2  Wash.  C.  C. 
Rep.  388  ;  Gow  on  Part.  210 ;  14  Johns.  215. 

The  book  of  entries  was  not  evidence.  It  was  only  against 
Haughey,  Steel  &  Co.  The  minutes  of  the  Board  were  improperly 
received.  They  were  the  declarations  of  a  third  party,  and  did 
not  show  any  firm  of  Haughey,  Steel  &  Co.,  but  that  of  Moore, 
Wells,  Haughey  and  Steel. 

Sterigere  (with  wfiom  was  Freedley),  contra.  The  name  is  un- 
important. The  question  is,  were  they  partners?  If  the  name 
was  wrong,  it  should  have  been  pleaded  in  abatement.  17  Serg. 
4*  Rawle  165.  Where  no  name  is  agreed  on,  any  name  may  be 
used.  The  order  of  giving  in  evidence  the  declarations  of  each 
partner  is  not  material.  3  Watts  101 ;  6  Whart.  146.  The  receipts 
were  admissible  to  show  partnership.  17  Serg.  4*  Rawle  453 ; 
2  Watts  347  ;  3  Watts  105. 

The  book  of  the  plaintiff  was  evidence.  9  Serg.  4*  Rawle  285 ; 
1  Birin.  234. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — This  suit  was  brought  against  Haughey,  Steel, 
Wells  and  Moore,  on  two  promissory  notes,  and  for  goods  sold 
and  delivered.  The  notes  were  given  by  Haughey,  and  signed 
Haughey,  Steel  &  Co.  The  plaintiff  was  bound  to  prove  that 
the  notes  signed  Haughey,  Steel  &  Co.,  were  the  notes  of  the 
defendants,  or  in  other  words,  that  Haughey  had  authority  as 
their  partner  to  bind  them,  and  that  it  was  so  intended  and  under- 
stood. The  plaintiff  accordingly  went  into  evidence  of  the  exist- 
ence of  the  partnership  of  the  defendants  for  the  purpose  of  erect- 
ing a  bridge  for  the  Matson's-Ford  Company,  that  the  notes  were 
for  lumber  furnished  by  him  to  the  defendants  for  that  purpose, 
and  of  the  acts  and  declarations  of  the  defendants  respectively,  in 
relation  to  that  concern.  It  did  not  appear  in  the  evidence  that 
there  was  any  such  firm  as  that  of  Haughey,  Steel  &  Co. ;  on  the 
contrary,  the  principal  witness  for  the  plaintiff  did  not  know  of 
the  firm  of  Haughey,  Steel  &  Co.,  but  he  thought  the  name  of 
the  firm  was  Haughey,  Wells,  Steel  &  Moore.  It  would  seem 
that  no  partnership  name  in  fact  existed.  They  might,  therefore, 
be  bound  by  one  name  as  well  as  by  another,  the  real  question 
being,  whether  the  name  used  embraced  the  defendants,  which 
could  only  be  ascertained  by  determining  whether  the  defendants 
were  partners  in  the  transaction  for  which  the  debt  was  incurred, 
and  the  persons  intended  to  be  bound,  and  actually  bound  by  the 
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partner  who  signed.  No  exception  was  taken  to  the  charge  of 
the  court,  and  it  is  not  brought  up  before  us.  Of  course,  we  must 
presume  the  merits  of  the  case  were  left  properly  to  the  jury,  both 
as  to  law  and  fact.  The  case  comes  up  on  bills  of  exception  to 
evidence. 

The  first  exception  is  to  the  admission  in  evidence  of  the  promis- 
sory notes,  on  the  ground  that  the  plaintiff  had  not  shown  that 
such  partnership  existed,  and  the  partnership  was  denied.  This 
was  rather  a  question  as  to  the  order  of  giving  evidence  than 
of  its  admissibility.  Distinct  matters,  forming  separate  links  in 
a  connected  chain  of  title,  often  cannot  conveniently  be  given  in 
evidence  together.  It  is  no  answer  to  evidence,  that  it  does  not 
prove  the  plaintiffs  whole  case ;  if  it  is  a  link  in  the  chain  of  the 
evidence  afterwards  to  be  given,  it  is  admissible.  Johnston  v. 
Warden,  (3  Watts  104).  Here  the  plaintiff  might  be  allowed  to 
produce  his  notes,  which  were  proved  to  have  been  signed  by 
Haughey,  and  were  the  basis  of  his  action,  and  then  to  call  evi- 
dence to  show  their  obligatory  effect  on  the  other  defendants  also. 
If  he  failed  in  the  latter,  no  injustice  would  be  done,  as  it  would 
be  the  duty  of  the  court  to  instruct  the  jury  that  the  plaintiff 
must  fail  in  his  suit. 

The  second  and  third  errors  turn  very  much  on  the  same 
principle  as  the  former.  The  receipts  were  objected  to  as  being 
signed  by  one  of  the  defendants  only.  But  if  the  plaintiff  was 
able  to  show  receipts  in  the  names  of  all,  signed  by  each  of  the 
defendants,  this  would  go  to  establish  the  alleged  partnership. 
Although  the  acts  and  declarations  of  one  defendant  going  to 
show  partnership,  are  not  evidence  against  the  others,  yet  they 
are  evidence  against  himself;  and  successive  proof  of  the  acts 
and  declarations  of  each  to  that  effect,  may  be  equivalent  to  a 
joint  declaration  by  all  at  once.  Johnston  v.  Warden,  (3  Watts  104). 

The  fourth  exception  was  to  the  evidence  of  Dager,  the  secre- 
tary of  the  Matson's-Ford  Bridge  Company,  who  was  offered  to 
prove  that  the  bridge  was  allotted  to  Moore,  Wells,  Haughey,  and 
Steel ;  and  that,  in  pursuance  of  that  allotment,  they  went  on 
with  the  work.  It  is  objected,  that  the  minutes  of  the  Board  are 
not  evidence.  How  that  might  be  if  they  were  offered  alone, 
either  in  a  suit  between  third  persons,  or  where  the  company  was 
a  party,  it  is  unnecessary  to  say ;  for  that  is  not  the  case  here. 
In  addition  to  the  entry  or  memorandum  of  the  allotment  on  the 
minutes,  it  was  offered  to  be  proved  that  these  persons  went  on 
with  the  work  in  pursuance  of  the  allotment  by  the  Bridge  Com- 
pany. It  seems  to  be  a  necessary  inference  from  their  going  on 
with  the  bridge  in  pursuance  of  the  allotment,  that  they  were 
acquainted  with  the  allotment,  and  recognised  and  adopted  it.  If 
so,  it  is  the  best  evidence  to  show  the  nature  and  terms  of  the 
contract  between  them  and  the  company. 

The  fifth  exception  was  to  the  plaintiffs  book  of  entries :  it 
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being  alleged  that  it  did  not  appear  this  was  the  plaintiff's  book.  I 
perceive  no  ground  whatever  for  this  allegation.  The  record 
shows  the  plaintiff's  oath  that  it  was  his  book  of  original  entries 
of  lumber  sold  at  the  saw-mill,  and  that  the  entries  were  made  by 
M'Clure.  Another  witness  states  that  M'Clure  was  dead ;  that 
the  plaintiff  owned  the  mill,  and  M'Clure  conducted  his  business. 

Judgment  affirmed. 


Hester's  Case. 

The  court  will  not  allow  a  mandamus  to  the  county  commissioners  to  pay  a 
disputed  debt  before  the  plaintiff  brings  suit  and  recovers  judgment. 

Meredith,  for  the  complainant,  applied  to  the  court  to  award  a 
mandamus  to  the  commissioners  of  the  county  of  Philadelphia 
to  pay  the  amount  of  a  bill  alleged  to  be  due  to  the  complainant 
by  them  for  carrying  prisoners  to  and  from  the  jail  and  court, 
during  the  sitting  of  the  Court  of  General  Sessions. 

PER  CURIAM. — The  established  rule  of  law  which  has  been 
constantly  recognised  and  acted  on  by  this  court,  is,  that  a  man- 
damus will  not  be  granted  where  there  is  a  specific  remedy  by 
action.  Commonwealth  v.  Rosseter,  (2  Binn.  362).  To  deter- 
mine whether  the  county  commissioners  are  bound  to  pay  this 
bill,  the  party  has  a  remedy  by  action.  He  must  first  sue  the 
county  commissioners,  and  recover  against  them,  before  he  can 
apply  here  for  a  mandamus. 

Motion  refused. 
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Rees's  Appeal. 
Dyotts'  Appeal. 


The  court  will  not  grant  a  rule  to  an  appellant  from  a  decree  of  an  Orphan's 
Court,  to  take  depositions  to  supply  matters  not  heard  by  the  court  below,  unless 
after  a  hearing  they  are  of  opinion  that  the  justice  and  equity  of  the  case  re- 
quire it. 

THESE  were  appeals  from  the  decrees  of  the  Orphans'  Courts 
of  Philadelphia  and  Chester  counties  respectively. 

Hirst,  for  the  appellants,  moved  for  a  rule  to  take  depositions  to 
supply  matters  not  appearing  in  the  cases  as  they  were  heard  in 
the  courts  below. 

PER  CURIAM. — We  will  first  hear  the  cases  as  brought  up. 
Should  we  be  of  opinion,  after  hearing,  that  the  justice  and  equity 
of  the  case  require  it,  we  will  then  allow  the  depositions  to  be 
taken  by  the  appellants. 

Motions  refused. 
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Ellet  against  Paxson. 

The  damages  which  may  be  recovered  for  the  breach  of  a  mere  verbal  contract 
to  convey  land,  are  not  to  the  whole  amount  of  the  purchase  money,  as  that 
would  be  to  enforce  specific  performance. 

The  damages  should  only  equal  the  loss  sustained  by  non-fulfilment  of  the 
contract,  which,  in  a  suit  by  vendor  against  vendee  for  not  accepting  a  deed  for 
the  land,  may  be  the  difference  between  the  value  of  the  property  at  the  time  of 
the  refusal,  and  the  sum  agreed  on  as  the  price. 

A  testator  directed  his  whole  estate  to  be  appraised  and  valued,  and  devised  all 
his  estate,  real  and  personal,  to  his  six  children,  adhering  to  subsequent  conditions, 
in  six  equal  parts  as  near  as  may  be,  share  and  share  alike,  as  tenants  in  com- 
mon, and  to  their  heirs  for  ever.  As  to  his  son  S.,  he  directed  he  should  receive 
the  income  of  his  share  during  life,  and  after  his  death  to  go  to  his  three  daugh- 
ters, or  the  survivor,  in  fee  simple  —  protesting  against  any  sale  or  conveyance  of 
the  same,  so  as  to  injure  the  principal,  or  deprive  them,  &c.  To  his  daughter 
M.  he  bequeathed  a  book,  &c.,  and  added,  "  I  repeat  it  again,  that  all  that  I  have 
willed  to  her  of  my  real  estate  is  to  be  handed  down  to  her  children  in  fee  sim- 
ple, as  tenants  in  common,  she  only  to  enjoy  the  income  during  her  life,  under 
the  penalty,  if  by  any  manner  whatever  a  conveyance  or  sale  for  term  or  length 
of  time  should  be  made,  then  the  income  to  be  taken  out  of  her  hands,  and  be 
divided  between  her  brothers  and  sisters,  preserving  the  principal  for  her  chil- 
dren, to  be  secured  and  taken  care  of  after  her  death  by  guardians  appointed  by 
the  Orphans'  Court  by  no  means  related  to  them  in  any  manner  whatever — my 
daughter  M.  to  have  the  management  of  the  same  during  her  life,  but  no  other 
person.  Then,  in  like  manner,  the  portion  that  falls  to  my  grand-children,  S.'s 
three  daughters,  (after  deducting  a  certain  sum),  is  to  be  secured  to  them,  S. 
enjoying  the  income.  I  forbid  any  charge  being  made  by  either  S.  or  those 
who  have  the  bringing  up  the  children,  so  as  to  obtain  a  hold  of  the  property, 
till  after  the  death  of  my  son  S.  and  daughter  M.  shall  not  be  allowed."  Held, 
that  M.  had  only  an  estate  for  life. 

An  Act  of  Assembly  authorized  a  sale  of  real  estate  by  a  trustee  to  be  appoint- 
ed by  the  Orphans'  Court,  the  court  to  prescribe  the  time,  place,  and  manner  of 
his  sale.  Held,  that  this  contemplated  a  future  sale  and  also  a  public  sale,  and 
that  a  private  sale  before  the  passage  of  the  Act  was  invalid,  notwithstanding  it 
was  approved  of  by  the  Orphans'  Court. 

The  suit  to  enforce  payment  of  the  purchase  money  in  such  case,  can  only  be 
brought  by  the  trustee,  and  not  in  the  name  of  the  cestui  que  trust. 

THIS  was  an  action  of  assumpsit  brought  by  Charles  Ellet  and 
Mary  his  wife,  the  said  Mary  suing  by  her  next  friend  and  trus- 
tee, Elijah  Dallett,  for  the  use  of  said  Elijah,  against  Timothy 
Paxson,  Thomas  P.  Cope,  Joseph  Roberts,  William  J.  Duane,  and 
John  A.  Barclay,  executors,  &c.,  of  Stephen  Girard,  deceased. 

This  cause  was  tried  at  JVm  Prius,  before  Mr  Justice  Sergeant, 
and  a  verdict  rendered  for  the  plaintiffs  in  the  sum  of  $6500.  The 
defendants  moved  for  a  new  trial. 

The  declaration  stated  that  Stephen  Girard  desired  to  purchase 
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a  lot  and  stable  in  Harmony  court,  and  employed  W.  J.  Duane  to 
make  the  purchase;  and  $15,000  was  offered  for  them  to  plaintiffs, 
who  agreed  to  sell  and  he  to  buy  for  that  sum.  But  as  Girard's 
agent  said  there  were  difficulties  in  the  title,  and  that  an  Act  of  As- 
sembly would  be  necessary  to  authorize  the  said  Mary  to  convey,  it 
was  further  agreed  that  the  plaintiffs  would  and  should  sign  all 
petitions,  deeds,  and  documents  which  the  said  W.  J.  D.  should 
draw  and  prepare,  and  request  them  to  sign,  execute,  and  deliver 
for  purpose  of  making  perfect  title.  And  that  said  G.  would 
get  all  these  things  done  at  his  own  expense,  and  would  draft  and 
endeavour  to  procure  the  passage  of  the  Act  of  Assembly,  of  such  a 
one  as  he  should  deem  necessary  to  vest  the  title  clearly  in  Girard, 
and  that  G.  should  pay  $15,000.  Mutual  promises.  Averment 
that  W.  J.  D..  in  part  performance,  drew  a  petition  for  an  Act  of 
Assembly  on  the  1st  of  December  1831,  made  draft  of  Act,  and 
plaintiffs,  in  part  performance,  signed  the  petition.  That  Girard 
did  not  use  diligence  in  procuring  passage  of  the  Act,  but  neglect- 
ed to  have  it  done,  and  omitted  to  use  any  endeavour  to  procure 
passage  of  the  Act  for  an  unreasonable  time,  in  consequence  of  which 
delay  no  Act  was  obtained  until  7th  of  May  1832,  when  an  Act 
was  passed,  in  the  words  of  the  draft  sent  up  by  Duane,  autho- 
rizing the  Orphans'  Court  to  appoint  a  trustee  for  Mary  Ellet, 
who  should  make  sale  of  the  lot  and  stables.  Girard  died  26th 
of  December  1831,  leaving  a  will,  appointing  defendants  executors, 
which  was  proved  31st  of  December  1831,  when  letters  testamen- 
tary were  granted.  After  death  of  Girard,  plaintiffs  requested 
Mr  Duane  to  proceed  according  to  agreement,  to  procure  appoint- 
ment of  a  trustee  according  to  Act  of  Assembly,  and  to  procure 
a  confirmation  of  the  Act  of  Assembly.  Plaintiffs  were  always 
ready  to  sign  all  papers,  but  defendants  would  not  prepare  them. 
That  plaintiffs,  on  20th  of  February  1835,  made  application  to  the 
Court,  who  appointed  Dallett  trustee,  and  18th  of  April  confirm- 
ed the  agreement  and  sale,  and  decreed  that  trustee  should  make 
a  deed,  in  trust  for  the  persons  who  might  be  entitled  as  heirs  or 
devisees.  On  the  same  day  Dallett  gave  security,  and  on  the  4th 
of  June  made  a  deed  of  the  character  ordered,  which  he  tendered 
and  demanded  the  $15,000.  But  they  refused  to  accept  the  deed 
or  pay  the  money.  Averment  that  when  the  agreement  was  made 
the  buildings  were  in  a  decayed  state  and  unprofitable.  That 
reliance  upon  the  agreement  has  prevented  them  from  improving. 
And  they  have  been  deprived  of  the  increased  rent  which  such 
improvements  would  have  produced,  to  the  amount  of  $10,000, 
and  have  expended  $1000  on  the  proceedings. 

The  second  count  set  forth,  that  in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  said  Stephen,  would  agree  to  convey  to 
him,  in  fee  simple,  by  a  good  and  sufficient  deed,  a  certain  other 
lot  or  piece  of  ground  and  stables  thereon  erected,  situate  on  the 
north  side  of  Harmony  court,  in  Walnut  Ward,  in  the  city  of 
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Philadelphia,  the  said  Stephen  promised  the  plaintiffs  to  pay  them 
therefor  the  price  or  sum  of  $15,000  on  their  conveying  the  last 
mentioned  lot  and  stables  to  him  as  aforesaid,  in  consideration 
whereof  the  plaintiffs  did  then  and  there  agree  to  convey  the  same 
to  him  as  aforesaid  ;  and  the  plaintiffs  in  fact  say,  that  afterwards, 
to  wit,  &c.,  they  were  able,  ready,  and  willing  to  convey  the  last 
mentioned  lots  and  stables  to  the  said  Stephen  in  fee  simple,  by  a 

food  and  sufficient  deed,  whereof  the  said  Stephen  then  and  there 
ad  notice ;  but  the  said  Stephen  not  regarding  his  last  mentioned 
promise  (although  then  and  there  requested,  &c.),  then  and  there 
discharged  the  plaintiffs  from  making  such  conveyance  and  refused 
to  accept  thereof,  or  to  pay  them  the  last  mentioned  sum  of  money 
or  any  part  thereof. 

The  third  count  was  the  same,  except  that  the  consideration 
stated  was  that  the  plaintiffs  would  convey  a  satisfactory  title,  and 
offered  to  do  so. 

The  fourth  and  fifth  counts  were  in  substance  the  same,  stating 
the  tender  to  be  to  the  defendants  as  executors. 

The  defendants  pleaded  non  assumpsit,  with  leave,  &c. 

The  plaintiffs  gave  in  evidence.  1.  Deed.  Tench  Francis  to 
Israel  Israel.  2.  The  will  of  Israel  Israel,  containing,  among 
others,  the  following  clauses,  which  are  all  that  are  material : 

"  I  give  and  bequeath  my  estate,  real  and  personal,  in  manner 
and  form  following :  after  my  just  debts  are  paid,  which,  at  this 
time,  amount  to  about  $10,000,  for  the  payment  of  same,  I  appro- 
priate $3000  due  to  me  on  mortgage,  &c. 

My  will  is,  that  the  whole  of  my  estate  be  appraised  and  valued 
by  seven  judicious  and  skilful  judges,  to  be  appointed  by  my  exe- 
cutors, the  valuation  to  be  on  all  the  parts  separately,  as  divided 
by  this  my  will ;  and  as  it  has  pleased  God  to  leave  me  six  chil- 
dren, viz.,  Samuel  Israel,  Mary  Ellet,  William  Israel,  Michael  E. 
Israel,  Hannah  Israel,  and  James  Hutchinson  Israel : 

Item :  I  give,  devise,  and  bequeath  the  whole  of  my  estate,  real 
and  personal,  to  the  above  named  six  children,  adhering  to  the 
subsequent  conditions,  legacies,  &c.,  in  six  equal  parts,  as  near  as 
may  be,  share  and  share  alike,  as  tenants  in  common,  and  to  their 
heirs  for  ever. 

My  son  Samuel  must  be  charged  with  $9000,  or  whatever 
remains  due  to  my  estate  of  the  $9000,  by  crediting  his  share 
of  the  amount  of  the  purchase  money  paid  by  Jacob  Filler, 
sheriff,  in  the  purchase  of  the  property  mortgaged  to  me  of 
the  three-story  house  in  Pine  street,  the  house  in  Tenth  street, 
with  a  small  grass  lot  adjoining  what  is  called  his  children's  place 
in  Penn  Township,  which  lot  I  devise  in  fee  simple  to  his  three 
daughters  exclusively,  Laetitia,  Arabella,  and  Susan  Israel  as  ten- 
ants in  common.  In  the  above  devise  I  make  no  charge  of  inter- 
est or  rent,  nor  any  other  set-off  than  the  principal  sum  of  $9000, 
provided  he  brings  no  charge  for  taxes,  ground  rent,  or  any  other 
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unknown  to  me  at  this  time.  Whatever  the  amount  of  his  share 
of  my  real  estate  falls  to  him,  my  will  is,  that  he  receive  the  in- 
come thereof  during  his  natural  life,  after  his  death  to  go  to  his 
said  three  daughters,  or  the  survivor,  in  fee  simple,  for  and  to  their 
only  and  exclusive  use,  share  and  share  alike,  as  tenants  in  com- 
mon ;  and  I  by  this  my  will  protest  against  any  sale  or  convey- 
ance of  the  same,  so  as  to  injure  the  principal  or  deprive  them  of 
my  intention  ;  their  guardian  may  bring  this  my  will  as  a.  bar  to 
any  conveyance  for  term  or  time,  except  a  rent  lease  for  a  short 
or  a  reasonable  period,  always  having  strict  regard  to  paying  taxes 
and  keeping  in  good  repair  the  premises. 

My  will  is  that  my  estate  be  divided,  after  a  careful  valuation 
of  all,  and  every  part  separately  appraised,  according  to  the  fol- 
lowing division  or  delineation,  viz. : 

Item  No.  1.  That  part  of  my  Hamburgh  land  and  tenement, 
barn,  &c. 

Item  No.  2.  Is  all  the  remainder  of  land  and  buildings  that  is 
or  may  be  between  the  upper  line  of  No.  1  and  the  line  that  di- 
vides George  Baket  and  my  land  on  the  north,  &c. 

Item  No.  3.  Is  the  place  called  Cherry  Green,  containing  about 
12  acres,  with  all  the  improvements,  &c. 

Item  No.  4.  Is  all  that  three-story  brick  house  and  lot  of  ground 
situate  on  the  north  side  of  Walnut  street  between  third  and  Fourth 
streets,  bounded,  &c. 

Item  No.  5.  Is  the  livery  stables  in  Harmony  and  Hudson's 
courts,  including  the  carriage-house  and  brick  buildings  on  Har- 
mony street  from  the  corner  of  said  carriage-house  till  divided  by 
the  gable-end  wall  of  the  three-story  house  occupied  as  a  tavern 
by Knight,  &c. 

Item.  No.  6.  Is  contained  in  the  remainder  of  the  lot  and  im- 
provements from  the  north-east  corner  of  Fourth  and  Harmony 
streets,  till  it  reaches  the  east  end  wall  of  the  three  story  house 
now  occupied  as  a  tavern,  &c. 

Item.  And  as  this  division  of  my  property  is  of  course  unequal, 
and  for  the  purpose  of  equalizing  the  same  as  near  as  possible,  my 
will  is,  that  the  undermentioned  property  be  applied  by  my  execu- 
tors to  remedy  the  same,  viz.  the  house  and  two  acres  and  ten 
perches  of  land  in  Passyunk  township,  &c.  &c. 

Item.  I  bequeath  to  Mary  Ellet  a  book  called  the  Life  of  Christ, 
by  Wesley,  in  heroic  poetry,  with  the  bookcase,  made  by  myself; 
also  Josephus,  with  one-sixth  part  of  my  books.  I  repeat  it  again, 
that  all  that  I  have  willed  to  her  of  my  real  estate  is  to  be  handed 
down  to  her  children  in  fee  simple,  as  tenants  in  common,  she  only 
to  enjoy  the  income  during  her  life,  under  the  penalty,  if,  by  any 
manner  whatever,  a  conveyance  or  sale  for  term  or  length  of  time 
should  be  made,  then  the  income  to  be  taken  out  of  her  hands,  and 
be  divided  between  her  brothers  and  sisters,  preserving  the  prin- 
cipal for  her  children,  to  be  secured  and  taken  care  of  after  her 
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death,  by  guardians  appointed  by  the  Orphans'  Court,  by  no 
means  related  to  them  in  any  manner  whatever.  My  daughter 
Mary  to  have  the  management  of  the  same  during  her  life,  but  no 
other  person. 

Item.  In  like  manner,  the  portion  that  falls  to  my  grand-children, 
Samuel  Israel's  three  daughters,  after  deducting  the  sum  of  $9000 
due  to  me  as  the  mortgage  specifies,  and  as  I  have  in  this  my  will 
delineated,  is  to  be  secured  to  them,  Samuel  enjoying  the  income. 
I  forbid  any  charge  being  made  by  either  Samuel,  or  those  who 
have  the  bringing  up  the  children,  so  as  to  obtain  a  hold  of  the 
property,  till  after  the  death  of  my  son  Samuel,  and  daughter 
Mary,  shall  not  be  allowed. 

Item.  It  is  my  will  and  intention  that  when  the  aforesaid  six 
divisions  or  shares  of  my  real  estate  shall  have  been  valued  and 
appraised  as  aforesaid,  that  my  daughter  Mary  Ellet  shall  first 
make  her  choice  of  said  shares,  my  daughter  Hannah  shall  have 
the  second  choice  of  said  shares,  and  the  remaining  four  shares 
shall  be  divided  among  my  sons  as  they  shall  mutually  agree 
among  themselves." 

The  plaintiffs  then  gave  in  evidence  the  deed  of  partition  among 
the  children. 

The  plaintiffs  then  called  William  J.  Duane  as  a  witness.  It 
being  submitted  to  the  court  that  he  ought  not  to  be  allowed  to  be 
sworn  as  a  witness,  he  being  one  of  the  executors  and  defendants, 
the  judge  reserved  the  point,  and  directed  him  to  be  sworn,  when 
he  testified  as  follows : 

In  1831,  I  was  authorized  by  Mr  Girard  to  negotiate  for  the 
property  in  Harmony  Court.  He  was  anxious  to  buy  the  pro- 
perty, and  requested  me  to  endeavour  to  purchase  it  for  him.  He 
considered  it  a  nuisance  to  his  other  property. 

Cross-examined — The  negotiation  was  followed  by  an  inchoate, 
an  incomplete  bargain.  There  was  to  be  a  title.  I  have  no  re- 
membrance of  having  seen  any  papers  but  the  will  of  Israel  Israel ; 
I  may  have  seen  others.  Doubts  arose  in  my  mind  from  reading 
the  will.  I  conversed  with  Mr  and  Mrs  Ellet  on  the  subject  of 
these  doubts,  and  suggested  the  propriety  of  removing  the  difficul- 
ties by  an  Act  of  Assembly.  Mr  and  Mrs  Ellet  had  no  one,  that 
I  am  aware  of,  to  attend  to  that  part  of  the  business.  I  entered 
into  it  with  a  great  deal  of  zeal,  knowing  Mr  Girard's  anxiety  to 
have  the  property.  It  is  highly  possible  that  I  volunteered  my 
aid  to  Mr  and  Mrs  Ellet  to  procure  the  Act  of  Assembly.  I  drew 
a  petition  to  the  legislature,  with  the  participation  of  Mr  and  Mrs 
Ellet,  and  probably  Mr  Israel.  A  correspondence  took  place  with 
Dr  Burden,  a  member  of  the  legislature.  The  petition  was  sent 
to  him  to  present.  Do  not  know  if  I  sent  it  to  him  or  if  Mr  Ellet 
did.  Mrs  Ellet  suggested  Dr  Burden  as  the  person  to  whom  to 
send  the  petition. 

My  impression  is  that  there  was  another  doubt  on  the  title  be- 
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sides  the  one  that  was  to  be  cured  by  the  Act  of  Assembly.  Mr 
Ellet  was  to  get  it  removed  by  obtaining  the  consent  of  Samuel 
Israel's  three  daughters,  who  lived  in  Hayti.  I  can  truly  say  that 
I  acted  as  much  the  agent  of  the  Ellets  as  of  Mr  Girard.  If  Mr 
Girard  had  lived,  I  should  have  persevered,  and,  I  believe,  have 
completed  the  bargain  —  the  removal  of  difficulties,  of  course,  con- 
tingent. In  answer  to  a  question  of  Mr  Meredith  (Mr  Girard,  on 
the  receipt  of  a  title  satisfactory  to  him,  was  to  pay  $15,000),  I 
had  forgotten  the  price  till  I  came  into  court  this  morning,  I 
thought  it  was  813,000.  I  am  now  impressed  with  the  belief  that 
it  was  $15,000.  I  have  no  doubt  of  it.  I  have  no  remembrance 
of  any  thing  in  the  fall  before  Mr  Girard's  death.  After  his  death 
I  was  surprised  when  Mr  Ellet  called  on  me.  I  thought  the  whole 
thing  had  dropped  on  Mr  Girard's  death.  I  would  not  have  ac- 
cepted the  property  before  Mr  Girard's  death,  either  for  him  or 
myself.  I  certainly  expected  that  the  difficulties  would  be  re- 
moved. I  was  never  authorized  by  Mr  Girard  to  contract  in  his 
behalf  to  aid  in  removing  the  difficulties  in  the  title.  I  was  not 
authorized  by  Mr  Girard  to  bind  him  to  sign,  execute  and  prepare 
documents,  &c.  necessary  to  complete  title.  I  acted  as  much  out 
of  friendship  for  the  Ellets  as  the  agent  of  Mr  Girard.  I  never 
contemplated  that  Mr  Girard  was  to  pay  the  expense  of  procuring 
the  title,  nor  was  I  authorized  by  him  so  to  stipulate. 

He  never  authorized  me  to  bind  him  by  a  contract  to  procure 
from  the  legislature  the  passage  of  the  Act.  It  was  a  case  in 
which,  if  ever  right,  a  counsel  should  have  been  feed  by  both 
parties. 

I  think  Mr  Ellet  went  to  Harrisburg  himself.  I  was  anxious  to 
accomplish  an  object  both  for  Mr  Girard  and  the  Ellets. 

I  did  not  inform  Mr  and  Mrs  Ellet  that  I  was  authorized  by 
Mr  Girard  to  endeavour  to  procure  an  Act  of  Assembly. 

I  could  not  have  informed  them  of  what  did  not  exist.  It  is 
highly  probable  that  I  spoke  to  Mr  Girard,  and  that  he  recom- 
mended me  to  assist  them  in  procuring  the  Act ;  it  was  to  be  done 
by  them,  and  not  by  him. 

Re-examined  —  Mr  Girard  authorized  me  to  negotiate  for  the 
purchase.  The  price  was  a  subject  of  conversation ;  he  received 
their  demand,  and  then  considered  it,  and  finally  agreed,  that  on 
the  completion  of  a  good  title,  when  the  difficulties  were  removed, 
he  would  pay  them  $15,000.  Mr  Girard  said  the  price  was  enor- 
mous.  Girard  wanted  to  buy.  I  went  to  them ;  finally,  he  said, 
I  will  give  it,  if  they  can  make  a  good  title.  I  then  saw  the  will. 
All  further  action,  on  my  part,  was  as  the  friend  of  Ellets.  I 
reported  to  Girard  the  price.  He  may  have  told  me,  Mr  Duane, 
help  these  people ;  help  these  people  to  get  the  title.  I  drew  the 
petition,  and  had  correspondence  with  Dr  Burden. 

I  reported  to  Mr  Girard  when  they  agreed  to  accept  the  price ; 
he  said,  assist  these  people  to  get  out  of  the  difficulties  of  making 
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title.  It  is  very  probable  that  I  forwarded  the  papers  to  Harris- 
burg,  and  also  that  I  drew  the  bill ;  my  impression  is,  that  I  drew 
the  bill ;  I  have  no  remembrance  of  taking  any  steps  to  procure 
the  passage  of  the  bill ;  I  considered  that  the  examination  of  title 
was  left  to  me;  but  he  would  decide  for  himself  in  all  cases,  and 
did  often  decide  on  titles  differing  from  me  in  opinion.  I  have 
already  said  he  was  satisfied  with  the  price,  if  a  good  title  could 
be  made. 

Michael  E.  Israel  sworn.  In  the  summer  or  fall  of  1831,  Mr 
Duane  called  on  me  as  the  agent  and  attorney  of  Mr  Girard,  and 
wished  to  know  if  the  property  in  Harmony  Court  was  for  sale. 
I  stated  that  I  would  write  to  Mr  and  Mrs  Ellet,  the  owners,  and 
ascertain  their  views.  I  did  write,  and  received  for  answer  that 
$18,000  was  the  price.  I  communicated  this  answer  to  Mr 
Duane,  and  said  I  thought  there  were  impediments  in  the  way  of 
making  title,  and  either  verbally,  or  by  exhibiting  the  will,  showed 
him  what  the  impediments  were :  he  replied  he  thought  they  could 
be  removed,  but  the  price  was  beyond  Mr  Girard's  views.  I 
again  wrote,  begged  Mr  Ellet  to  fall  in  his  price — he  did  so- 
named  $16,000.  Communicated  with  Mr  Duane,  stated  he  was 
authorized  to  give  $15,000 — (what  follows,  objected  to  at  the  time 
as  out  of  the  agency) — he  would  undertake  to  transact  the  entire 
business  in  regard  to  obtaining  the  title,  by  drafting  a  bill  and 
memorial  to  the  legislature,  free  of  cost  to  Mr  and  Mrs  Ellet — 
that  they  should  be  paid  the  nett  sum  of  $15,000 — desired  me  to 
write,  and  state  that  price  as  the  ultimatum  of  Mr  Girard,  and 
request  Mr  and  Mrs  E.  to  come  to  the  city,  if  they  accepted  those 
terms — I  made  this  communication ;  Mrs  E.  came  to  town,  and  I 
went  with  her  to  Mr  Duane's  office — said  she  had  come  to  nego- 
tiate with  him  about  the  purchase — Mr  Duane  again  said,  that 
he  would  undertake  the  entire  business  of  completing  the  title — 
she  consented,  and  requested  Mr  Duane  to  put  the  agreement  in 
writing — he  appeared  engrossed  in  business ;  said  he  was  in  a 
hurry,  it  was  unnecessary  to  enter  into  any  writing  with  Mr 
Girard — his  verbal  engagements  were  as  binding  as  his  written 
ones,  and  that  he  was  satisfied  that  Mrs  Ellet's  were  also — saw 
the  memorial  and  the  bill  in  Mr  Duane's  hand-writing — they  were 
handed  to  me  to  be  forwarded  to  Bristol  for  signature,  and  were 
returned  to  him  by  me.  The  bill  was  passed  in  May  1832 — he 
said  Mr  Girard  was  anxious  to  have  the  property;  it  was  an  eye- 
sore, which  he  wished  to  remove. 

The  property  was  a  two-story  brick  building,  occupied  as  a 
stable ;  the  buildings  are  30  or  perhaps  40  years  old,  in  tolerable 
repair — the  interior  appears  dilapidated — it  rented,  at  the  time  of 
the  agreement,  at  $600  to  $650  per  annum :  by  an  expenditure  of 
$10,000,  it  would  be  made  to  produce  an  annual  income  of  $3000 
— I  cannot  speak  of  the  market  value. 

Cross-examined — The  impediments  spoken  of,  were  the  restric- 
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tions  in  the  will  of  my  father — the  one  prohibiting  Mrs  E.  from 
selling — there  was  no  other,  that  I  am  aware  of. 

Re-examined — I  do  not  recollect  calling  on  Mr  Duane  after  the 
passage  of  the  Act.  I  tendered  this  deed  in  company  with  Mr 
Ellet :  saw  Messrs  Paxson,  Barclay,  Duane,  and  Roberts,  on  the 
17th  of  June  1835;  Mr  Ellet  asked  for  the  amount  of  the  purchase 
money — they  declined  to  pay  the  money  or  take  the  deed. 

William  J.  Duane  recalled  —  Mr  Ellet  called  on  me  in  the 
spring  of  1832.  I  told  him  that  Mr  Girard  was  dead,  and  that 
all  was  at  an  end — he  was  to  be  the  judge  of  the  title — it  had 
been  a  contingent  arrangement  altogether — it  is  all  over  now,  I 
am  very  sorry  for  you.  Mr  Girard  died  26th  December  1831.' 

Thomas  Mitchell  affirmed.  I  am  acquainted  with  this  property 
— its  intrinsic  value  is  $10,000.  If  I  owned  the  property,  I  would 
not  sell  for  that — I  would  give  $10,000:  the  value  has  not  changed 
since  1831. 

The  plaintiffs  produced  the  following  Act  of  Assembly : — 

"  An  Act  to  authorize  the  sale  of  certain  real  estate  of  Israel 
Israel,  late  of  the  city  of  Philadelphia,  deceased. 

SEC.  1.  Be  it  enacted,  &c.  That  upon  the  petition  of  Mary 
Ellet  and  her  husband,  Charles  Ellet,  to  the  Orphans'  Court  of 
the  city  and  county  of  Philadelphia,  the  said  court  is  hereby 
authorized  to  appoint  a  trustee,  or  trustees,  to  sell  and  convey  all 
or  any  part  of  the  share  of  the  real  estate  of  Israel  Israel,  late  of 
the  said  city,  deceased,  which  was  allotted  to,  and  taken  by, 
Mary  Ellet,  daughter  of  the  said  deceased,  for  her  use  for  life, 
and  for  her  children  in  fee :  Provided,  however,  that  before  any 
sale  shall  be  made,  the  Orphans'  Court  of  the  said  city  and  county 
of  Philadelphia  shall  prescribe  the  time,  place,  and  manner,  in 
which  the  said  sale  shall  be  made,  and  shall  also  prescribe  such 
acts  to  be  done  by  the  said  trustee,  or  trustees,  as  shall  secure 
the  safe  and  permanent  investment  of  the  funds  arising  from  such 
sale,  the  payment  of  the  income  therefrom  to  the  said  Mary  Ellet 
for  life,  and  the  payment  and  distribution  of  the  principal,  after 
the  decease  of  the  said  Mary  Ellet,  to  and  among  her  children, 
and  the  issue  of  any  deceased  child  or  children,  the  latter  to  take 
only  the  parent's  share:  And  provided,  also,  that  before  the  deed 
or  deeds  for  the  same  shall  be  valid,  the  security  or  investment 
of  the  moneys  arising  from  the  sale,  and  the  sale  itself,  shall  be 
submitted  to  and  approved  by  the  said  court. 

Approved,  7th  of  May,  A.  D.  1832." 

The  following  proceedings  of  the  Orphans'  Court  were  read  in 
evidence : — 

Philadelphia  County,  ss. 

Be  it  remembered,  that  at  an  Orphans'  Court  for  said  county, 
held  on  the  20th  day  of  February,  A.  D.  1835,  Charles  Ellet  and 
Mary  Ellet  presented  a  petition  in  the  words  following,  viz : 
H.  —  54  2L* 
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"  To  the  Orphans'  Court  for  the  city  and  county  of  Philadelphia, 

The  petition  of  Charles  Ellet  and  Mary  Ellet  his  wife,  respect- 
fully showeth :  That  Israel  Israel,  late  of  the  city  of  Philadelphia, 
deceased,  did,  during  his  lifetime,  viz.  on  the  2d  day  of  October 
1817,  make  his  last  will  and  testament  in  writing,  and  thereby 
devised  that  his  real  estate  should  be  divided  into  six  shares,  or 
purparts,  according  to  the  number  of  his  children ;  and  that  the 
said  Mary  Ellet  should  have  the  election  or  choice  of  said  pur- 
parts,  but  that  she  should  only  have  a  life  estate  in  her  purpart, 
with  remainder  to  her  children  in  fee.  That  the  said  Mary  Ellet, 
after  the  death  of  the  said  testator,  accordingly  made  election  of 
the  purpart  in  said  will  designated  as  No.  5 — being  certain 
tenements  in  the  city  of  Philadelphia,  in  said  will  particularly 
described.  That  a  certain  Act  of  the  Legislature  of  the  Com- 
monwealth of  Pennsylvania  was  passed  on  the  7th  day  of  May 
1832,  by  which  it  was  provided  that,  upon  the  petition  of  Mary 
Ellet  and  her  husband,  Charles  Ellet,  to  the  Orphans'  Court  for 
the  city  and  county  of  Philadelphia,  said  court  were  authorized 
to  appoint  a  trustee,  or  trustees,  to  sell  and  convey  all  or  any 
part  of  the  share  of  the  real  estate  of  Israel  Israel,  late  of  the  said 
city,  deceased,  which  was  allotted  to,  and  taken  by,  the  said 
Mary  Ellet,  daughter  of  the  said  deceased,  for  life  and  for  her 
children  in  fee. 

And  your  petitioners  further  show  that  a  large  part  of  said 
property  consists  of  a  livery-stable  in  Harmony  Court,  in  the  city 
of  Philadelphia,  and  is  tenantless  and  unproductive,  and  can  only 
be  made  so  by  extensive  improvements,  which  the  said  Mary 
Ellet,  being  only  a  tenant  for  life,  has  neither  the  right  nor  ability 
to  do  so.  That  her  whole  purpart  consisting  of  contiguous  build- 
ings, can  be  most  advantageously  sold  by  being  sold  together. 

Your  petitioners  therefore  respectfully  pray  your  Honourable 
Court  to  appoint  a  trustee  or  trustees  to  carry  into  effect  the  provi- 
sions of  the  Act  of  Assembly  aforesaid,  and  they  will  ever  pray,  &c. 

CHARLES  ELLET. 
MARY  ELLET." 

Annexed  to  which  petition  was  the  affidavit  of  Charles  Ellet. 

Whereupon  the  court  made  the  following  order,  viz. :  the  court, 
in  pursuance  of  the  within  petition,  appoint  Elijah  Dallet  trustee 
for  the  purposes  prescribed  by  the  within  recited  Act  of  Assembly. 
The  time,  place,  and  manner  of  sale,  and  all  the  other  directions 
as  to  the  security  or  investment  of  the  fund  to  be  produced  by 
the  sale,  to  be  made  upon  a  future  application  to  the  court. 

And,  at  an  Orphans'  Court  for  the  county  aforesaid,  held  on 
the  18th  day  of  April  A.  D.  1835,  Charles  Ellet,  Mary  Ellet,  and 
Elijah  Dallett,  presented  a  petition  in  the  words  following,  viz. : 

To  the  Honourable  the  Judges  of  the  Orphans'  Court,  in  and 
for  the  city  and  county  of  Philadelphia : 


Dec.  1841.]  OF  PENNSYLVANIA.  427 

[Ellet  v.  Paxson.] 

The  petition  of  Charles  Ellet  and  Mary  his  wife,  and  Elijah 
Dallett,  trustee  of  the  estate  of  the  said  Mary,  &c. 

Respectfully  showeth :  That  your  petitioners,  Charles  and  Mary 
Ellet,  in  the  lifetime  of  the  late  Stephen  Girard,  made  a  contract 
with  him  (through  W.  J.  Duane,  Esq.,  his  attorney),  for  the  sale 
to  him,  clear  of  all  encumbrance,  of  certain  premises,  situated  on 
the  east  side  of  Hudson's  Alley,  and  north  side  of  Harmony 
Court,  in  the  city  of  Philadelphia ;  containing  in  breadth  on  said 
court,  24  feet  9  inches  by  123  feet  more  or  less  in  length,  for  the 
price  or  sum  of  $15,000 ;  the  same  premises  being  part  of  said 
Mary  Ellet's  share  of  the  estate  of  Israel  Israel  deceased.  That 
the  title  to  be  made  by  the  said  Charles  and  Mary  Ellet  being 
objected  to  on  the  part  of  Mr  Girard,  Mr  Duane,  as  his  agent, 
undertook  to  procure  the  passage  of  an  Act  of  Assembly  under 
which  a  title  could  be  made ;  and  a  petition  to  the  legislature  was 
drawn  by  him,  and  accordingly  signed  by  the  said  Charles  and 
Mary  Ellet,  in  consequence  of  which  the  Act  of  Assembly  was 
passed,  under  which  Elijah  Dallett  aforesaid  has  been  appointed 
trustee  by  your  Honourable  Court. 

Before  the  passage  of  the  said  Act,  Mr  Girard  died.  Said  pre- 
mises are  subject  to  a  yearly  rent  charge  of  $123T\°7,  held  by 
Charles  Ellet.  Your  petitioners  now  pray  your  Honourable 
Court  to  approve  of  the  said  sale,  and  order  the  trustee  aforesaid 
to  make  a  deed  of  the  premises  to  the  executors  of  the  said  Ste- 
phen Girard  in  trust  for  the  person  or  persons  who  may  be  enti- 
tled, as  his  heirs  or  devisees,  to  the  said  premises,  and  to  receive 
the  price  or  sum  of  $15,000  as  aforesaid  (less  $2058T3o3o>  the  prin- 
cipal of  the  said  rent  charge),  from  the  said  executors,  and  also 
that  your  Honourable  Court  will  approve  of  Charles  Ellet  as 
security  for  the  due  investment  and  application  of  the  said  moneys 
by  the  said  Elijah  Dallett,  when  they  shall  be  received  by  him  as 
aforesaid.  And  your  petitioners,  &c. 

CHARLES  ELLET, 
MARY  ELLET, 
ELIJAH  DALLETT." 

Whereupon  the  court  granted  the  prayer  of  the  petitioners, 
and  made  order  accordingly. 

And,  at  an  Orphans'  Court  for  the  county  aforesaid,  held  on  the 
3d  day  of  June  A.  D.  1835,  a  bond  was  presented  to  the  court, 
and  ordered  to  be  filed,  in  the  words  following,  viz. : 

"  Know  all  men  by  these  presents,  that  I,  Charles  Ellet,  surety 
of  Elijah  Dallet,  trustee  of  Mary  Ellet,  am  held  and  firmly 
bound  unto  the  Honourable  Edward  King,  President  Judge  of 
the  Orphans'  Court  for  the  city  and  county  of  Philadelphia,  and 
his  successors  in  office,  in  the  sum  of  $30,000,  to  be  paid  unto 
the  said  obligee  and  his  successors  in  office,  to  which  payment, 
well  and  truly  to  be  made,  I  do  hereby  bind  myself,  my  heirs, 
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executors,  administrators,  and  assigns,  and  every  of  them  firmly 
by  these  presents,  sealed  with  my  seal,  and  dated  the  3d  day  of 
June  A.  D.  1835. 

The  consideration  of  the  above  obligation  is  such,  that  if  the 
above  named  Elijah  Dallett,  trustee  of  the  estate  of  Mary  Ellet, 
shall  well  and  truly  invest,  apply,  and  account  for  the  sum  of 
$12,941.67,  being  the  purchase  money  of  said  trust  estate  in  Har- 
mony Court,  directed  by  order  of  the  Orphans'  Court  for  the  city 
and  county  of  Philadelphia,  made  on  the  18th  day  of  April,  now  last 
past,  to  be  conveyed  by  the  said  trustee  to  the  executors  of  Ste- 
phen Girard,  or  if  the  said  purchase  money  shall  not  be  paid  by 
the  said  executors  to  the  said  trustee,  then  the  above  obligation 
to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 

(Signed)  CHARLES  ELLET.     [SEAL.] 

Sealed  and  delivered 
in  the  presence  of  us. 
SAML.  L.  CLEMENT, 
CHARLES  C.  CRESSON." 

The  plaintiffs  then  read,  deed,  Elijah  Dallett,  trustee,  Charles 
Ellet  and  Mary  his  wife  to  William  J.  Duane  and  others,  execu- 
tors, &c. 

Wm.  J.  Duane,  re-examined — Mr  Ellet  called  on  me  in  the 
spring  of  1832.  I  told  him  that  Mr  Girard  was  dead — don't 
know  if  he  told  me  that  he  expected  the  contract  would  be  ful- 
filled. 

Cross-examined — The  contract  was  made  as  I  have  repre- 
sented it. 

M.  E.  Israel,  re-examined — I  considered  Mr  Duane  as  the  agent 
of  Mr  Girard;  he  urged  Mrs  Ellet  to  sell  for  $15,000,  and  that 
the  expense  of  procuring  the  Act  of  Assembly  would  be  $500, 
which  Mr  Girard  was  to  pay. 

Wm.  J.  Duane,  re-examined — I  never  undertook  for  Mr  Girard 
to  complete  the  title.  I  did  not  see  Mr  Girard  on  the  subject 
before  the  conversation  in  my  office. 

Mr  Girard  requested  me  to  send  the  bill  and  petition  to  Harris- 
burg. 

The  plaintiffs  here  closed  their  testimony. 

The  defendants  offered  no  testimony. 

The  learned  Judge  charged  the  jury  as  follows : 

It  now  becomes  your  duty,  under  the  instruction  of  the  court, 
to  decide  upon  the  conflicting  allegations  in  this  somewhat  com- 
plicated case,  and  to  determine  the  amount  of  damages,  if  any, 
which  are  due  to  the  plaintiffs. 

The  state  of  the  law  in  Pennsylvania  in  relation  to  such  con- 
tracts is  somewhat  peculiar. 

In  England  parties  have  been  prohibited  by  statute  from  acquir- 
ing title  by,  or  sustaining  actions  upon  mere  verbal  contracts  for 
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the  purchase  and  sale  of  real  estate.  And  the  reason  is  found  in 
the  danger  and  difficulty  of  relying  on  mere  verbal  testimony  in 
so  important  a  matter. 

In  Pennsylvania,  too,  you  probably  know  from  your  own  expe- 
rience, that,  as  a  general  rule,  no  title  to  real  estate  passes  by  a 
mere  contract,  unless  it  is  reduced  to  writing.  We  have  an  Act 
of  Assembly  which  declares  the  law  passed  in  1772,  which  I  now 
read  to  you.  And,  therefore,  under  a  contract  not  in  writing,  the 
title  does  not  pass. 

But,  although  the  contract  be  not  in  writing,  and  although  the 
estate  for  that  reason  does  not  pass,  may  not  the  vendor  have  an 
action  against  the  vendee  for  breach  of  this  verbal  contract  ?  It 
has  been  decided  that  he  may. 

In  the  case  under  trial,  the  contract  is  merely  a  verbal  one,  and 
an  action  may  be  sustained  for  a  breach  of  it.  It  is  probable  if 
Mr  Girard  had  lived  the  contract  would  have  been  completed,  but 
unforeseen  circumstances  have  occurred,  and  the  parties  stand 
upon  their  rights.  The  executors  of  Mr  Girard  would  not  be 
justified  in  doing  any  thing  which  the  law  does  not  require. 

The  plaintiff  then  says  he  is  entitled  to  a  verdict  for  the  agreed 
price  of  $15,000,  or  more,  to  be  released  on  acceptance  of  the  title 
and  payment  of  the  purchase  money. 

I  do  not  agree  to  this.  To  do  this  would  be  to  subvert  that  Act 
of  Assembly ;  you  might  as  well  repeal  it ;  and  I  therefore  in- 
struct you  accordingly ;  I  have  no  doubt  upon  this  point. 

Then  the  question  recurs — if  there  has  been  a  contract,  and 
that  broken,  what  damages  is  the  injured  party  entitled  to  ?  The 
jury  may  give  such  damages  as  the  circumstances  of  each  case 
require,  which  may  sometimes  be  small. 

This  very  case  shows  the  policy  of  the  English  rule ;  here,  the 
witnesses  called  by  the  same  party  differ  in  their  statement  of 
facts.  These  facts  it  is  your  duty  to  examine ;  and  in  this  exam- 
ination the  declaration  must  be  kept  in  view. 

The  first  count  claims  compensation  for  not  getting  an  Act  of 
Assembly  passed,  for  not  perfecting  the  title,  &c.,  and  finally  for 
not  accepting  it. 

The  other  counts  are  founded  upon  an  agreement  simply  to  pur- 
chase the  estate ;  and  they  aver  a  good  title  in  the  plaintiff. 

The  first  question  for  you  is  under  the  first  count  in  that  decla- 
ration, in  which  the  plaintiff  seeks  to  recover,  independently  of 
the  question  of  title,  upon  allegations  that  the  defendant  under- 
took to  procure  the  passage  of  an  Act  of  Assembly,  and  to  per- 
fect the  titles,  &c. 

The  questions  here  are — 

First.  Did  Mr  Duane  make  such  a  contract  as  is  set  out  in 
that  count? 

Second.  If  he  did,  was  he  the  authorized  agent  of  Mr  Girard 
for  that  purpose,  and  to  that  extent  ? 
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Now,  as  I  understand  the  evidence,  he  had  no  authority  from 
Mr  Girard  to  make  such  a  contract.  You  must  be  satisfied  he 
had  such  authority. 

Did  Mr  Girard  authorize  Mr  Duane  to  contract  for  him  to  per- 
fect that  title  ?  Mr  Duane  says  he  did  not.  Nobody  but  Mr 
Duane  speaks  of  this  point.  Upon  this  point  he  is  uncontradict- 
ed.  He  is  the  plaintiff's  witness,  and  if  he  does  not  make  out  their 
case,  who  does  ? 

Secondly,  suppose  he  did ;  was  there  any  reasonable  delay  ? 
upon  this  subject  there  is  no  evidence.  And  if  there  was,  what 
expenses  were  incurred  by  the  plaintiff?  There  is  no  evidence 
of  any.  I  do  not  think  this  count  is  made  out. 

The  main  and  true  question  in  the  cause  is,  was  there  a  contract 
made  by  Mr  Girard  to  pay  $15,000  for  this  property  on  a  good 
title  being  furnished  him? 

The  defendants  say  there  was  no  positive  contract  at  all :  on 
the  one  hand  Mr  Duane  says  there  was  not ;  Mr  Israel,  how- 
ever, states  the  matter  differently,  and  says  there  was  a  positive 
bargain.  It  is  for  you  to  decide  whether  there  was  a  contract. 
People  do  not  usually  permit  these  things  to  rest  on  mere  conver- 
sation when  there  is  a  positive  contract.  It  is  one  thing  to  make 
a  contract,  and  another  to  say  I  have  got  money,  and  if  you  can 
make  a  good  title  I  will  buy,  &c.  On  the  other  hand  there  was 
the  actual  request  made  to  reduce  it  to  writing,  which  was  not 
done  for  the  reason  given  by  Mr  Duane.  You  must  say  whether 
there  was  a  contract  or  not. 

The  matter  went  on ;  a  bill  was  drawn  probably  by  Mr  Duane. 
It  went  forward  to  the  legislature,  and  was  passed.  It  is  a  pri- 
vate Act. 

And  here  arises  another  question.  The  Act  passes,  and  a  deed 
is  tendered ;  the  plaintiffs  certainly  are  bound  to  make  a  good  title. 
Then  was  this  a  good  title  ?  I  have  not  formed  an  opinion,  nor  am 
I  going  to  express  one.  The  will  of  Israel  Israel  is  certainly  a 
peculiar  one  and  efforts  to  create  unusual  dispositions  of  property 
often  beget  difficulties.  The  real  difficulty  here  results  from  the 
clause  in  which  the  testator  directs  that  all  he  gives  to  her  (Mrs 
Ellet)  shall  be  handed  down  to  her  children  in  fee  simple ;  and  the 
penalty  attached  if  she  should  dispose  of  the  estate,  that  she  shall 
lose  the  income.  Then  had  she  a  right  to  sell  it  out  and  out  1 — 
that  is  the  question.  But  I  advise  you  in  framing  your  verdict  to 
take  it  that  the  title  of  the  plaintiffs  was  good.  That  question  will 
be  considered  in  bank.  I  do  not  like  the  settlement  of  damages 
upon  hypothetical  cases,  and  should  have  preferred  that  this 
question  of  title  had  been  previously  settled  in  another  mode; 
but  I  instruct  you  for  the  present  purpose  to  consider  the  title 
good. 

Then  if  you  are  of  opinion  that  it  was  Mr  Girard's  bargain  to 
pay  $15,000  on  receiving  a  title,  and  assuming  that  the  title  was 
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good,  the  next  question  is,  was  the  contract  broken?  About  this 
there  can  be  no  doubt.  The  very  annunciation  by  Mr  Duane  that 
he  considered  it  as  at  an  end  was  a  breach. 

The  question  of  damages  remains.  As  to  the  $15,000, 1  am 
opposed  to  that ;  there  may  be  some  difficulty  as  to  the  proper 
measure.  The  amount  of  damages,  I  think,  should  be  the  real  loss. 
Nothing  is  claimed  here  as  vindictive  or  exemplary ;  the  rule 
stated  by  the  counsel  for  the  plaintiff  appears  to  me  to  be  the  true 
rule ;  the  price  agreed  upon,  deducting  the  market  value.  This 
property  might  have  been  put  up  at  public  sale,  and  the  difference 
have  been  thus  ascertained ;  but  that  was  not  done,  and  therefore, 
the  actual  value  must  be  inquired  into.  Nor  is  it  an  answer  to 
say  that  the  party  agreed  to  give  more  than  it  was  worth.  Give 
the  sum,  the  difference  between  the  value  when  the  bargain  was 
renounced,  and  the  amount  of  the  bargain. 

As  to  the  value,  the  evidence  is  not  satisfactory.  There  are 
two  witnesses;  they  differ  very  widely.  Mr  Mitchell  says  the 
value  of  that  kind  of  property  is  capricious.  Its  intrinsic  value 
he  estimates  at  $10,000,  but  would  not,  if  it  were  his,  take  that 
for  it.  Mr  Israel,  who  knows  all  about  the  property,  and  has 
some  interest  in  the  matter,  because  he  may  be  entitled  to  a  part 
of  the  income,  says,  that  by  the  expenditure  of  $10,000  on  the 
property,  it  would  produce  an  income  which  would  make  it  worth 
$50,000.  These  are  all  the  data  you  have. 

As  to  the  manner  in  which  the  suit  is  brought  by  the  parties 
plaintiffs,  and  as  to  the  alleged  waiver  and  abandonment  of  the 
contract,  I  am,  for  the  present,  against  the  defendants;  but,  if  you 
think  the  lapse  of  time  an  answer,  and  that  the  contract  was 
waived  by  Mr  Ellet,  you  may  so  find. 

Reasons  for  a  new  trial : 

1.  The  action  was  upon  an  alleged  breach  of  contract,  said  to 
have  been  made  by  the  testator,  and  not  in  writing,  for  the  pur- 
chase of  certain  real  estate  in  Harmony  Court,  from  the  plaintiffs. 
The  learned  Judge  who  tried  the  cause,  charged  the  jury  to  con- 
sider the  title  of  the  plaintiffs  to  the  premises  which  were  the  sub- 
ject of  the  alleged  contract,  as  perfectly  good,  and  to  give  a  verdict 
upon  that  assumption,  when,  in  point  of  fact,  their  title  was  not  a 
good  title,  nor  such  a  title  as  the  defendants  or  their  testator  were 
bound  to  accept.     (The  learned  Judge  considered  this  question  as 
one  fit  only  to  be  discussed  before  the  court  in  bank,  and  intended, 
by  this  direction,  to  reserve  it.) 

2.  Because  the  learned  Judge  ruled  that  the  action  was  well 
brought  by  the  husband  and  wife. 

3.  Because  the  learned  Judge  charged  that  there  was  not  suffi- 
cient evidence  to  presume  a  waiver  and  abandonment  of  the  con- 
tract. 

4.  Because  the  facts  given  in  evidence  do  not  support  the  ver- 
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diet,  and  upon  the  evidence  the  plaintiffs  are  not,  in  point  of  law, 
entitled  to  recover. 

5.  Because  the  verdict  is  against  the  evidence  in  this;  —  that 
there  was  no  proof  of  a  contract.     That  there  was  no  proof  of 
such  a  contract  as  was  declared  upon.     That  there  was  no  proof 
of  sufficient  agency. 

That  there  was  sufficient  evidence  that  the  contract  (if  any)  was 
waived  and  abandoned  by  both  the  supposed  contracting  parties. 

That  the  deed  proved  to  have  been  tendered,  was  not  made  or 
tendered  to  the  proper  persons. 

6.  Because  the  verdict  was  against  the  charge  of  the  court. 

7.  Because  the  damages  are  excessive. 

8.  Because  the  learned  Judge  ruled   that  William  J.  Duane, 
Esq.,  one  of  the  defendants,  could  not  decline  to  be  examined  as  a 
witness.     The  Judge  directed   him  to  be  sworn  reserving  the 
point. 

9.  Because  the  learned  Judge  permitted  M.  E.  Israel  to  give 
evidence  of  a  contract  said  to  have  been  made  through  the  medium 
of  an  agent  of  the  testator ;  exceeding  the  powers  of  that  agent,  as 
previously  proved. 

Olmsted  and  J.  M.  Scott,  for  the  defendants,  contended : 

1.  That  the  title  was  defective;  Mrs  Ellet  having  only  a  life- 
estate,  and  not  being  capable  of  conveying  in  fee  simple,  as  was 
apparent  from  the  intention  of  the  testator,  and  the  legal  construc- 
tion of  the  devise  to  her,  and  the  restraint  on  her  conveying. 
8  Watts  186 ;  2  Shep.  Touch.  452 ;  1  Pow.  Dev.  353 ;  2  Fez.  276 ; 
3  Dow.  61 ;  2  Mass.  Rep.  56 ;  10  Serg.  fy  Rawle  298 ;  2  Mass.  Rep. 
554;  2  Pow.  Dev.  162;  3  Whart.  305. 

2.  Mrs  Ellet  could  not  contract  for  the  sale  of  her  estate,  and 
can  not  maintain  this  action.     2  Kent's  Com.  168 ;  6  Wend.  10 ; 
6  JV.  Hamp.  Rep.  17 ;  17  Mass.  Rep.  291 ;  9  Mass.  Rep.  172 ;  5  Day 
492 ;  15  Johns.  483 ;  7  Johns.  167 ;  1  Rawle  231. 

3.  The  Act  of  Assembly  passed  in  this  case  has  not  been  pur- 
sued or  regarded  at  all.     It  provides  only  for  a  future  sale  to  be 
made  of  the  property,  and  does  not  purport  to  confirm  the  con- 
tract previously  made. 

Meredith,  contra,  argued  that  Mrs  Ellet  took  an  estate  tail  by 
the  devise  to  her  children.  Moore  397 ;  17  Dow.  321,  431 ;  2  B.  $ 
P.  485 ;  1  East  259. 

2.  That  the  action  was  well  brought,  as  a  wife  may  join  her 
husband  in  a  contract  made  after  marriage,  provided  she  is  the 
meritorious  cause  of  action.     10  Serg.  4*  Rawle  208 ;  6  Serg.  fy 
Rawle  466;  14  Serg.  fy  Rawle  379  ;  7  Watts  113;  6  Watts  301  ; 
8  Watts  412;  33  E.  C.  L.  76. 

3.  Mrs  Ellet  having  an  inheritance,  could  convey  with  or  with- 
out an  Act  of  Assembly.     Her  deed  bars  the  entail,  if  it  was  one. 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J.  —  This  is  an  action  of  assumpsit,  claimed  to  be 
founded  upon  a  verbal  contract,  alleged  to  have  been  made  by 
Stephen  Girard,  the  testator,  in  his  lifetime,  with  the  plaintiffs, 
for  the  purchase  of  a  certain  lot  or  piece  of  ground,  and  stables 
thereon  erected,  situate  on  the  north  side  of  Harmony  Court,  in 
Walnut  ward,  in  the  city  of  Philadelphia,  at  the  price  of  $15,000. 
On  the  trial  of  the  cause,  at  Nisi  Prius,  various  questions  were 
raised,  which  are  presented  in  the  reasons  assigned  for  a  new 
trial.  Among  the  number,  the  question  whether  the  plaintiffs 
tendered  such  a  title  to  the  defendants  as  they  were  bound  to 
accept  under  the  contract  alleged  to  have  been  made  with  their 
testator,  was  perhaps  the  most  difficult,  and  not  the  least  import- 
ant. It  was  not  deliberately  passed  on,  but,  for  the  purpose  of 
disposing  of  all  the  other  questions,  the  jury  were  instructed  to 
consider  the  title  good:  that  if  it  were  not  so,  and  the  jury  should 
be  of  an  opinion  that  the  contract  for  the  pfcchase  was  established, 
and  that  the  testator,  in  his  lifetime,  or  the  defendants,  since  his 
death,  had  failed  to  comply  with  it,  so  that  their  verdict  should 
be  for  the  plaintiffs,  the  defendants  would  be  entitled  to  relief  by 
having  the  question  as  to  the  title  decided  in  bank.  And  seeing 
the  court  in  bank  are  of  opinion,  after  full  consideration,  that  the 
title  offered  by  the  plaintiffs  to  the  defendants  is  not  such,  sup- 
posing the  contract  for  the  purchase  to  have  been  made,  as  the 
defendants  ought  to  have  accepted,  it  becomes  unnecessary  to 
pass  upon  the  other  questions.  I  cannot,  however,  forbear  ex- 
pressing my  opinion  as  to  the  insufficiency  of  the  evidence  given 
to  establish  the  contract,  as  set  out  in  the  declaration,  or,  indeed, 
to  show  that  any  definitive  contract  at  all  was  made  for  the  pur- 
chase. Viewed  in  its  most  favourable  aspect  for  the  plaintiffs,  it 
appears  at  best  to  be  but  very  loose  and  unsatisfactory.  The 
damages  assessed  by  the  jury,  also  appear  to  be  enormous,  and 
altogether  unreasonable.  It  is  true,  to  be  sure,  that  the  action 
was  brought  to  recover  the  whole  amount  of  purchase  money, 
which  exceeded  greatly  the  amount  of  the  verdict ;  but  as  a  reco- 
very of  the  purchase  money  would  have  been,  in  effect,  an  enforce- 
ment of  a  specific  performance  of  the  contract,  the  learned  Judge 
before  whom  the  trial  was  had,  very  properly  ruled,  that  as  the 
contract  declared  on  was  verbal,  and  therefore  within  the  provi- 
sions of  the  Act  against  frauds  and  perjuries,  the  plaintiffs  at  most 
were  only  entitled  to  recover  damages  equal  to  the  loss  actually 
sustained  by  a  non-fulfilment  of  the  contract ;  which,  in  this  case, 
would  appear,  from  the  evidence,  to  be  the  difference  between  the 
value  of  the  property,  at  the  time  the  defendants  refused  to  fulfil 
the  contract,  and  the  sum  agreed  to  be  paid  as  the  price  of  it. 
But  it  does  seem  to  me  that  the  jury  went  beyond  this ;  which, 
according  to  the  evidence,  did  not  exceed,  at  the  utmost,  the  sum 
n.  —  55  2  M 
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of  $5000 ;  but  they  have  given  their  verdict  for  $6500.  Let  us, 
however,  return  to  the  question  of  title.  By  the  plaintiffs'  coun- 
sel it  has  been  argued,  first,  that  the  wife  of  the  plaintiff  took  an 
estate  tail  in  the  property  in  question,  under  the  will  of  her  late 
father ;  and  that  the  deed  of  conveyance,  therefore,  offered  to  the 
defendants,  if  it  had  been  accepted  by  them,  would  have  passed 
the  fee  simple  in  the  property.  That  she  took  an  estate  tail,  and 
not  an  estate  for  life  merely,  is,  as  it  has  been  contended,  shown 
by  the  doctrine  established  and  laid  down  in  Wild's  case  (6  Co. 
17),  as  also  the  cases  of  Dame  v.  Stevens,  (Doug.  321) ;  Hodges  v. 
Middleton,  (Id.  431) ;  Scale  v.  Barter,  (2  Bos.  $  Pull.  485) ;  and 
Wood  and  wife  v.  Baron,  (1  East.  259).  But  the  farthest  that  the 
doctrine  laid  down  in  Wild's  case  goes,  is  that  where  A  devises  his 
lands  to  B,  and  his  children  or  issues,  and  he  hath  not  any  issue 
at  the  time  of  the  devise,  it  shall  be  considered  an  estate  tail. 
But  where  B  has  children  or  issue,  at  the  time  of  the  devise,  they 
shall  take,  jointly  wit^ their  father,  an  estate  for  life;  or  if  the 
devise  be  to  him/or  life,  and  after  his  decease  to  his  children,  the 
father  in  this  case  will  only  take  an  estate  for  life,  and  his  chil- 
dren, whether  born  or  not  at  the  time  of  the  devise,  will  take  as 
purchasers  by  way  of  remainder.  And  the  case  of  Wild  itself 
was  that  of  a  devise  "  to  Wild  and  his  wife,  and  after  their  decease 
to  their  children ;"  and  resolved  that  Wild  and  his  wife  had  but  an 
estate  for  life,  with  remainder  to  their  children.  Hence,  it  appears 
to  me  that  Wild's  case,  as  also  every  thing  contained  in  it,  is  most 
decisively  in  favour  of  the  plaintiff's  wife  taking  but  a  life  estate 
under  the  will  of  her  father ;  for,  by  the  terms  of  the  devise,  the 
testator  expressly  limits  the  duration  of  her  interest  to  that  of  her 
life,  and  shows  plainly  also  that  her  children  are  not  to  take  until 
after  her  death,  when  they  are  to  take  a  "  fee  simple  as  tenants- 
in-common,"  which  must  necessarily  be  by  way  of  remainder; 
and  whether  she  had  children  or  not  at  the  time  of  making  the 
will,  which  does  not  distinctly  appear,  though  the  inference  to  be 
drawn  from  the  terms  of  the  will  would  seem  to  be  that  she  had, 
the  remainder  is  good,  because  the  life  estate  to  the  mother  is 
sufficient  to  support  it  either  as  a  vested  or  contingent  remainder. 
The  words  of  the  testator  in  relation  to  the  devise  in  question, 
are,  "  I  repeat  it  again,  that  all  that  I  have  willed  to  her  (meaning 
his  daughter  Mary,  the  wife  of  the  plaintiff)  of  my  real  estate  is 
to  be  handed  down  to  her  children  in  fee  simple,  as  tenants  in 
common,  she  only  to  enjoy  the  income  during  her  life,  under  the 
penalty,  if  by  any  manner  a  conveyance  or  sale  for  term  or  length 
of  time  should  be  made,  then  the  income  to  be  taken  out  of  her 
hands,  and  be  divided  between  her  brothers  and  sisters,  preserving 
the  principal  for  her  children,  to  be  secured  and  taken  care  of 
after  her  death  by  guardians  appointed  by  the  Orphans'  Court, 
by  no  means  related  to  them  in  any  manner  whatever.  My 
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daughter  Mary  to  have  the  management  of  the  same  during  her 
life,  but  no  other  person."  The  testator,  when  he  says,  "  I  repeat 
it  again,"  was  clearly  under  the  impression  that  that  portion  of 
his  real  estate,  given  by  him  in  a  previous  part  of  his  will  to  his 
daughter  Mary,  had  been  given  to  her  for  her  life  only,  but  in 
this  he  was  mistaken ;  yet  it  goes  to  show  most  conclusively  the 
fixed  determination  of  his  mind  from  first  to  last,  that  Mary,  the 
wife  of  the  plaintiff,  should  only  have  a  life  estate  in  it.  Under 
the  previous  part  of  the  will,  Mary  would  have  taken  a  fee  simple 
in  her  portion  of  the  real  estate.  The  words  are,  "  I  give,  devise, 
and  bequeath  the  whole  of  my  estate,  real  and  personal,  to  the 
above  named  six  children  (among  whom  Mary  is  one) ;  adhering 
to  the  subsequent  conditions,  legacies,  &c. ;  in  six  equal  parts,  as 
near  as  may  be,  share  and  share  alike,  as  tenants  in  common,  and 
to  their  heirs  for  ever.'  But  then  the  effect  of  this  is  qualified  and 
restrained,  indeed  nullified  it  may  be  said,  as  regards  the  quan- 
tum of  the  estate  given  to  Mary,  by  the  subsequent  clause,  recited 
above,  reducing  her  interest  expressly  to  a  life  estate.  It  is  said 
that  the  words,  "  to  be  handed  down  to  her  children,"  show  that 
the  testator  intended  that  that  portion  of  the  real  estate,  allotted 
by  him  to  Mary,  should  descend  from  her,  as  by  operation  of  law 
to  her  children ;  and  if  so,  she  must  be  considered  as  invested  with 
an  estate  tail  under  the  will.  But  the  words  immediately  following, 
"  in  fee  simple,  as  tenants  in  common,"  are  wholly  incompatible 
with  such  estate,  or  the  requisite  operation  of  law  to  create  it.  And 
the  words  immediately  following  these  last  recited, "  she  (meaning 
Mary)  only  to  enjoy  the  income  during  her  life,"  are  wholly  in- 
compatible with  such  intention  as  that  of  giving  an  estate  tail  or 
any  other  estate  to  Mary,  than  that  for  life. 

But  it  is  contended  that  the  remaining  words  of  the  same  item  in 
the  will,  go  to  show  that  even  if  Mary  should  sell  and  convey  her 
portion  of  the  estate,  the  testator  did  not  mean  that  such  sale  and 
conveyance,  though  in  fee,  should  be  void.  But  that,  for  doing  so, 
she  should  forfeit  all  her  right  to  claim  any  benefit  from  the  proceeds 
thereof.  The  remaining  words  are,  "  under  the  penalty,  if  by  any 
manner  whatever  a  conveyance  or  sale  for  term  or  length  of  time 
should  be  made,  then  the  income  to  be  taken  out  of  her  hands,  and 
be  divided  between  her  brothers  and  sisters,  preserving  the  PRINCI- 
PAL for  her  children,  to  be  secured  and  taken  care  of  after  her  death, 
by  guardians  appointed  by  the  Orphans'  Court,  by  no  means  related 
to  them  in  any  manner  whatever.  My  daughter  Mary  to  have 
the  management  of  the  same  during  her  life,  but  no  other  person." 
The  word  "principal"  here,  it  is  said,  must  be  understood  to 
mean  money,  that  is,  the  money  that  shall  arise  from  the  sale  and 
conveyance  made  by  Mary  of  her  portion ;  because  principal  is 
not  referrible,  properly  speaking,  to  land  or  real  estate ;  but  cer- 
tainly, land  or  real  estate  may  be  called  principal,  when  it  is 
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intended  to  distinguish  it  from  the  profits  or  income  that  may  be 
derived  from  it,  with  as  much  propriety  as  the  interest  that  arises 
from  a  pecuniary  principal  may  be  called  income ;  so  that  the 
argument  has  nothing  conclusive  in  it,  going  to  show  that  it  was 
the  intention  of  the  testator  that  a  sale  and  conveyance  of  the 
estate  by  his  daughter  Mary  should  not  be  void.  But  on  the  con- 
trary, the  whole  of  the  item  or  paragraph  taken  together,  shows 
very  clearly  that  the  testator  intended  that  she  should  only  have 
a  life  estate  at  most,  and,  as  if  he  was  not  even  willing  that  she 
should  sell  and  convey  that  away,  or  if  she  did  that  she  should 
forfeit  all  claim  to  the  income  of  it  thereafter,  and  that  it  should 
be  taken  by  her  brothers  and  sisters  during  her  life,  and  upon  her 
death  go  to  her  children  with  the  estate  itself  in  fee-simple,  to  be 
enjoyed  by  them  as  tenants  in  common.  There  is  nothing  in 
this  case  which  would  seem  to  indicate  that  the  testator  intended 
to  use  the  term  "  children"  as  one  of  limitation  but  not  of  purchase. 
Had  he  superadded  to  the  devise  a  clause  providing  that,  in  case 
of  Mary's  dying  without  children,  then,  or  in  that  case,  the  estate 
should  go  over  to  others  named  by  him,  there  might,  perhaps, 
have  been  some  colour  for  saying  that  children  ought  to  be  con- 
strued as  a  word  of  limitation,  seeing  such  a  clause  would  have 
tended  to  show  that  the  testator  meant  issue  by  the  word  children, 
and  that  the  estate  should  descend  to  his  issue  indefinitely,  and 
not  go  over  as  directed,  except  upon  an  indefinite  failure  of  issue. 
Had  such  a  clause  been  introduced,  the  other  cases  cited,  beside 
that  of  Wild's,  by  the  counsel  for  the  plaintiffs,  might  possibly 
have  had  some  bearing  upon  this  case ;  but  as  it  is,  we  cannot  per- 
ceive that  they  make  any  thing  in  favour  of  the  plaintiffs. 

But  it  is  alleged  in  the  second  place,  that  the  deed  of  conveyance, 
tendered  to  the  defendants  by  the  plaintiffs,  carried  with  it  a  good 
title  to  the  estate  in  fee,  under  the  Act  of  Assembly  passed,  as  it 
is  said,  in  this  behalf,  the  7th  of  May  1832.  By  this  Act,  upon 
the  petition  of  Mary  Ellet  and  her  husband,  Charles  Ellet,  the 
plaintiffs,  to  the  Orphans'  Court  of  the  city  and  county  of  Phila- 
delphia, the  said  court  is  authorized  to  appoint  a  trustee  or  trustees 
to  sell  and  convey  all  or  any  part  of  the  share  of  the  real  estate 
of  Israel  Israel,  late  of  the  said  city  deceased,  which  was  allotted 
to  and  taken  by  Mary  Ellet,  daughter  of  the  said  deceased,  for 
her  use  for  life,  and  for  her  children  in  fee.  But  before  any  sale 
shall  be  made,  the  court  shall  prescribe  the  time,  place,  and  manner 
in  which  the  said  sale  shall  be  made,  and  shall  also  prescribe  such 
acts  to  be  done  by  the  trustee  or  trustees,  as  shall  secure  the  safe 
and  permanent  investment  of  the  funds  arising  from  such  sale,  the 
payment  of  the  income  therefrom  to  the  said  Mary  Ellet  for  life, 
and  the  payment  and  distribution  of  the  principal,  after  her 
decease,  to  and  among  her  children,  and  the  issue  of  any  deceased 
child  or  children,  the  latter  to  take  only  a  parent's  share.  And 
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that,  before  the  deed  or  deeds  for  the  same  shall  be  valid,  the 
security  or  investment  of  the  moneys  arising  from  the  sale,  and 
the  sale  itself,  shall  be  submitted  to  and  approved  by  the  said 
court.  Now,  it  is  very  apparent  from  the  terms  of  the  Act,  that 
the  sale  spoken  of  and  authorized  by  it,  was  a  future  sale  to  be 
made  by  the  trustee  or  trustees  appointed  for  that  purpose  by  the 
Orphans'  Court,  under  the  authority  of  the  Act ;  and  it  would 
seem  also  that  a  public  sale  was  intended,  as  the  court  is  required 
to  prescribe  the  time,  place,  and  manner,  which  would  have  been 
unnecessary,  had  a  private  sale  been  contemplated.  But  the  sale 
which  is  alleged  to  have  been  made,  and  sought  to  be  enforced 
here,  is  a  private  sale,  made  by  the  plaintiff's  before  the  passage  of 
the  Act,  and  therefore  cannot  be  brought  within  the  terms  of  it, 
or  considered  as  sanctioned  by  it.  It  is  said,  however,  that  the 
sale  alleged  to  have  been  made  in  this  case,  was  approved  by  the 
Orphans'  Court ;  but  seeing  it  was  not  made  in  pursuance  of  the 
terms  of  the  Act,  the  Orphans'  Court  had  no  power  to  approve  or 
confirm  it.  Had  a  sale  been  made  in  pursuance  of  the  Act,  it 
and  the  conveyance  could  only  have  been  made  by  the  trustee 
appointed  by  the  Orphans'  Court  for  that  purpose,  and  in  case  of 
a  refusal  on  the  part  of  the  buyer  to  pay  the  purchase  money,  the 
suit  to  enforce  the  payment  thereof  could  only  have  been  instituted 
and  prosecuted  in  the  name  of  the  trustee ;  so  that  the  whole  pro- 
ceeding would  have  been  altogether  different  from  what  it  is  in 
this  case.  We  are  therefore  of  opinion  that  the  verdict  must  be 
set  aside,  and  a  new  trial  granted. 

New  trial  granted. 


n.— 2M* 
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Hocker  against  Jamison. 
Same  against  Same. 

If  the  figure  4  in  a  promissory  note,  originally  dated  in  1834,  be  altered  by 
the  holder  without  the  consent  or  knowledge  of  the  maker  into  a  6,  it  avoids  the 
note. 

If  a  suit  on  a  note  endorsed  by  the  payee  in  blank,  be  brought  in  the  name  of 
one  who  knew  nothing  of  the  suit  till  after  it  was  brought,  had  no  claim  for  the 
money,  and  had  no  interest  in  it,  the  jury  may  be  directed  to  find  a  verdict  for 
the  defendant  on  that  ground  only. 

If  a  subsequent  suit  be  brought  in  the  name  of  the  real  holder,  such  former 
verdict  and  judgment  are  not  a  bar  to  his  recovery  on  the  note. 

It  may  not  be  error  for  the  court  below  to  admit  or  reject  evidence,  where  its 
pertinency  or  materiality  does  not  distinctly  appear  to  a  court  of  error. 

Where  the  merits  were  tried  in  a  former  suit,  but  the  verdict  was  against  the 
plaintiff  solely  on  the  ground  of  his  incapacity  to  recover  for  want  of  interest 
in  the  note  sued  upon,  the  evidence  given  by  witnesses  then  examined  is  admis- 
sible, if  they  are  out  of  the  state. 

It  is  error  in  a  suit  on  a  promissory  note  or  bond  in  which  the  signature  of  the 
defendant  is  disputed  on  the  ground  of  forgery,  and  an  attorney  of  the  court  is  a 
witness  for  the  plaintiff,  if  the  court  charge  the  jury  that  such  witness  "  is 
charged  with  high  crimes — crimes,  if  true,  that  would  drive  him  from  the  bar 
and  disgrace  him  for  ever,"  that  not  being  the  issue  trying,  nor  necessarily  con- 
nected with  its  determination. 

ERROR  to  the  Common  Pleas  of  Montgomery  county,  in  which 
Samuel  Jamison  brought  two  actions,  one  of  assumpsit,  the  other 
an  action  of  debt,  against  John  Hocker  and  Dr  George  Martin, 
the  plaintiffs  in  error,  administrators,  &c.  of  John  Masterson 
deceased.  The  facts  of  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

Powell  and  J.  Fox,  for  plaintiffs  in  error. 
Freedley  and  Haley,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  These  causes  were  tried  together  in  the  Common 
Pleas  of  Montgomery,  and  argued  together  here.  The  testimony 
was  voluminous  and  contradictory.  As  we  have  not  to  decide  on 
the  merits  or  on  the  truth  of  the  finding,  I  shall  only  state  so  much 
of  the  case  as  will  be  necessary  to  understand  the  points  alleged, 
as  they  arise,  and  as  we  are  called  on  to  decide. 

The  first  suit  was  on  a  promissory  note,  purporting  to  be  made 
by  John  Masterson  to  Charles  F.  Redmond,  as  follows : 


Dec.  1841.]  OF  PENNSYLVANIA.  439 

[Hooker  v.  Jamison.] 

"  Plymouth,  August  24,  1836. 

"  Thirty  days  after  date  I  promise  to  pay  Charles  F.  Redmond 
or  bearer,  $2850,  without  defalcation,  for  value  received. 

(Signed)  "  JOHN  MASTERSON." 

The  allegation  of  the  defendants  was,  that  the  note,  as  origin- 
ally made,  was  dated  in  1834,  and  that  the  figure  4,  by  erasing 
part,  and  by  a  pen,  had  been  made  into  6.  The  jury,  on  inspec- 
tion of  the  note,  and  on  the  testimony,  are  to  judge  of  this.  As 
the  note  was  passed  off  by  Redmond  in  1836,  this  change,  if  made 
without  the  consent  or  knowledge  of  Masterson,  was  such  an 
alteration  as  avoided  the  note  —  was  a  forgery;  it  gave  it  the 
appearance  of  a  note  negotiated  long  after  it  was  due. 

The  second  suit  was  on  a  single  bill,  for  $2500,  dated  18th  No- 
vember 1836,  payable  1st  April  then  next,  to  Samuel  Jamison,  with 
power  of  attorney  to  confess  judgment,  written  and  witnessed  by 
D.  H.  Mulvany.  The  signature  to  this  (and  perhaps  of  the  note) 
was  alleged  not  to  be  the  writing  of  John  Masterson  —  in  other 
words,  to  be  a  forgery. 

John  Masterson  died  in  the  winter  after  the  date  of  these  papers. 
In  the  autumn  of  1837  the  note  was  taken  to  Philadelphia,  and 
sued  in  the  name  of  Charles  T.  Parmentier.  At  the  trial  of  the 
cause,  some  testimony  was  given  as  to  Parmentier  disclaiming  the 
suit  there.  He  stated,  on  oath,  that  he  never  brought  or  ordered 
the  suit ;  knew  nothing  of  it  until  after  it  was  brought ;  did  not 
claim  the  money,  nor  had  any  interest  in  the  note.  But  the  whole 
evidence  had  been  heard,  and  the  Judge  very  properly  told  the 
jury,  that  if  they  found  C.  Parmentier  had  no  claim  to  the  note, 
and  no  interest  in  the  note,  they  would  find  for  defendant ;  if  they 
found  on  this  point,  to  state  so  in  their  verdict ;  if  they  did  not 
find  on  this  ground,  then  they  were  to  inquire  whether  the  note 
was  a  forgery.  The  jury  found  for  the  defendants  on  the  first 
ground.  This  record  was  pleaded  as  a  bar  to  the  present  suit, 
which  was  brought  in  Montgomery  county.  The  court  said, 
although  it  was  asserted  at  the  trial  that  Jamison  was  the  real 
plaintiff,  the  suit  being  in  the  name  of  Parmentier,  and  the  cause 
put  to  the  jury  on  his  right  to  recover,  and  the  jury  having  found 
specially,  that  they  found  their  verdict  on  that  point,  it  is  not  a 
bar,  in  law,  to  the  plaintiff's  right  to  maintain  this  action. 

This  was  assigned  as  error ;  but  the  court  was  right ;  the  finding 
of  the  jury  was  not  on  the  same  point.  It  was  not  on  the  liability 
of  Masterson's  estate  to  pay  the  note,  but  on  the  right  of  anybody 
to  sue  on  it  and  recover  in  the  name  of  Parmentier,  and  recover 
without  his  knowledge,  and  against  his  consent.  Though  not  in 
form  a  plea  to  the  personal  disability  of  the  plaintiff  Parmentier, 
yet,  in  fact,  the  decision  was  on  that ;  the  finding  was  on  that  solely. 
Although  evidence  on  both  sides  was  given  on  the  merits  of  the 
whole  case,  yet  neither  jury  nor  court  passed  on  the  whole  case ; 
and  this  appears  by  the  record  of  the  trial  in  the  District  Court. 
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Very  soon  after  the  defendants  began  their  testimony,  they 
called  Daniel  Bickel  to  prove  that  after  the  death  of  Masterson, 
and  when  appraising  his  property,  C.  F.  Redmond  stated  that 
Masterson's  estate  owed  him  nothing,  or  only  a  small  sum,  of 
which  he  would  not  make  any  charge.  This  was  objected  to  and 
rejected,  and  exception  taken.  I  presume  it  was  rejected  be- 
cause irrelevant ;  and  we  cannot  see  its  bearing  on  this  cause.  It 
is  said  that  if  a  conspiracy  or  combination  is  proved,  the  declara- 
tions of  any  one  concerned  may  be  given  in  evidence.  This  is 
true;  but  the  declarations  must  relate  to  the  matter  trying. 
Whether,  in  any  stage  of  the  cause,  this  testimony  would  be  per- 
tinent, we  do  not  say.  It  is  not  our  business  to  say  what  a  jury 
may  infer  from  much  complicated  and  contradictory  evidence. 
In  some  cases  it  may  not  be  error  to  admit  or  reject  what  is  offered 
—  its  materiality  is  not  seen,  or  is  seen,  and  yet  it  has  no  effect  on 
the  jury. 

The  next  bill  of  exceptions  presents  more  difficulty.  I  have 
stated  that  although  the  cause  in  the  District  Court  was  decided 
on  the  right  of  Parmentier  to  sue,  yet  all  testimony  as  to  the 
merits  of  the  case  was  given  on  both  sides;  it  was  not  known 
until  the  charge  that  the  jury  would  not  be  called  on  to  decide  on 
the  merits.  While  the  cause  was  in  the  District  Court,  but  two 
or  three  terms  before  it  was  reached,  on  some  conversation  about 
it,  Mr  Mulvany  obtained  the  note  from  the  counsel  and  brought 
it  among  the  people  outside  the  bar :  according  to  the  testimony 
of  some  witnesses  he  (Mulvany)  then  said  it  was  a  forgery.  After- 
wards, when  the  cause  came  on  to  be  tried  in  the  District  Court, 
Mulvany  was  offered  as  a  witness  for  the  plaintiff,  and  objected 
to.  He  executed  a  release,  and  the  costs  were  paid  and  he  was 
examined ;  and  his  testimony  went  to  prove  the  whole  of  the  plain- 
tiff's case  on  the  note,  which  alone  was  then  trying.  To  impugn 
his  testimony,  witnesses  were  called  and  sworn  to  prove  his  decla- 
rations, as  above  stated,  that  it  was  a  forgery.  On  the  trial  of 
this  case  in  Montgomery  county,  the  defendants  offered  Samuel 
Chew,  Esq.,  who  was  counsel  for  defendants  in  the  suit  in  the  Dis- 
trict Court,  in  which  Parmentier  was  plaintiff  against  these  de- 
fendants on  the  note  now  in  question,  the  record  of  which  suit  is 
in  evidence  in  this  trial,  to  prove  what  John  Zerns  and  George 
Zerns  swore  on  that  trial — J.  and  G.  Zerns  being  now  out  of  the 
state.  This  evidence  was  objected  to  and  rejected,  and  exception 
taken.  It  was  conceded  here  that  the  testimony  of  John  and  of 
George  Zerns  went  to  prove  the  declarations  of  Mulvany  at  the 
time  he  procured  and  showed  the  note,  and,  as  is  alleged,  stated 
that  it  was  a  forgery.  We  do  not  know  why  this  testimony  was 
rejected,  but  as  Mr  Chew  was  called  and  examined  as  to  what 
another  witness  (Mulvany)  said  on  that  trial,  we  must  suppose  the 
objection  was  not  to  him  or  his  notes. 

It  has  been  long  settled  that  what  a  witness  swore,  or  a  depo- 
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sition  taken,  at  trial  may  be  given  in  evidence  at  a  subsequent 
trial  between  the  same  parties  or  privies,  if  the  witness  is  dead  at 
the  second  trial,  or  has  removed  out  of  the  state.  Magill  v.  Kauff- 
man,  (4  Serg.  fy  Rawle  319).  Some  difficulty  has  existed  as  to 
how  this  proof  is  to  be  made.  In  17  Serg.  fy  Rawle  409-10-1 1,  this 
matter  came  before  this  court,  and  was  fully  considered,  and  it  has 
been  supposed  that  case  settled  the  law  in  this  state  upon  a  full  re- 
view of  all  our  own  cases ;  but  it  is  supposed  the  judge  went  on  the 
ground  that  the  former  case  was  not  between  the  same  parties,  as 
Parmentier  was  plaintiff  in  that  case;  and  that  court  decided 
rightly,  the  verdict  and  judgment  there  were  no  bar  to  this  action. 
It  is  apprehended,  however,  that  is  not  conclusive ;  for  if  after  the 
testimony  and  pleadings  had  closed,  the  plaintiff  had  become  non- 
suit, or,  after  verdict,  the  judgment  had  been  arrested,  still  what  a 
witness  swore  at  that  trial  might,  if  the  witness  was  dead  or  out  of 
the  state,  be  proved  at  a  second  trial.  That  verdict  and  judgment 
were  no  bar  to  this  suit,  because  the  merits  were  not  passed  on  by 
the  jury  or  court.  But  what  a  witness  said,  when  examined  in 
open  court  in  the  presence  of  the  plaintiff  and  defendant,  with 
cross-examination,  or  liberty  to  cross-examine,  is  proved  at  a  se- 
cond trial,  because  the  matter  in  issue  at  the  first  and  second  trial 
is  the  same,  and  the  death  or  removal  of  this  witness  shall  not 
prejudice  the  rights  of  the  party.  At  the  time  these  witnesses 
were  examined,  the  merits  of  the  case  were  under  discussion. 
Their  testimony  had  no  relation  to  the  right  of  suing  in  the  name  of 
Parmentier,  but  to  the  credit  and  credibility  of  the  witness  who 
proved  the  plaintiff's  whole  case ;  and  there  it  was  strenuously 
argued  that  Jamison  was  the  real  plaintiff.  If  it  is  said  the  former 
trial  was  on  the  note  alone,  but  in  this  case  the  jury  were  sworn 
as  to  the  note  and  single  bill  also,  the  answer  is,  they  are  to  give 
separate  verdicts  in  each.  We  have,  however,  a  case,  if  not  di- 
rectly in  point,  which  settles  the  principle.  Two  actions  against 
the  same  defendant,  the  one  by  A  alone,  the  other  by  A  &  B ;  by 
consent  they  were  tried  together.  It  was  held  that  a  deposition 
taken  in  the  suit  in  which  A  alone  was  plaintiff,  might  be  read  at 
the  trial.  Smith  v.  Lane,  (12  Serg.  fy  Rawle  80).  If  necessary, 
the  court  will  instruct  the  jury  to  which  issue  the  evidence  ap- 
plies. We  think  there  was  error  in  rejecting  this  evidence. 

There  are  matters  in  the  charge  which  are  assigned  as  error. 
After  some  very  proper  remarks,  the  court  say,  "  you  have  heard 
Mr  Mulvany's  evidence ;  he  is  an  attorney  of  the  court,  with  no 
inferior  knowledge  of  the  law.  He  is  charged  with  high  crimes — 
crimes,  if  true,  that  would  drive  him  from  the  bar  and  disgrace 
him  for  ever ;  and  the  parties  have  put  their  case  principally  on 
his  credit ;"  and  goes  on  to  state  certain  rules  as  to  probability 
of  story,  as  to  corroborating  circumstances,  all  very  correct.  But 
we  all  think  the  judge  went  a  little  too  far  in  the  sentence  quoted. 
The  issue  trying  was  between  the  plaintiff  and  the  defendant, 
ii.— 56 
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This  was  a  little  like  putting  it  to  the  jury  to  try  the  witness,  Mul- 
vany.  Now,  it  may  be  that  the  jury  may  find  a  writing  to  be  a 
forgery,  and  yet  they  would  not,  and  could  not  find  the  witness 

fuilty  of  either  perjury  or  forgery.  Let  us  see  as  to  the  note, 
lulvany  himself  testified,  "  I  remember  he  (Redmond)  told  me 
a  little  stroke  which  was  across  the  figure  6  he  had  scratched  out, 
it  made  it  look  like  a  4.  After  that  he  told  me  he  would  pay  the 
note  himself.  /  saw  where  the  line  went  across  the  figure  6  the 
first  time  he  brought  me  the  note,  and  I  think  I  made  some  little 
remark  about  it ;  the  next  time  it  was  as  it  now  is,  and  he  said  he 
had  scratched  it  out."  There  was  then  alteration  in  the  appear- 
ance of  the  note.  If  the  note  was  really  dated  1834,  and  payable 
thirty  days  after  date,  in  1836  it  was  so  much  over-due  as  to  put 
whoever  received  it  on  his  guard,  and  to  let  in  the  maker  of  the 
note  to  a  defence  against  whoever  took  it  in  1836.  We  cannot  tell, 
though  the  jury  must  endeavour  to  find  what  the  extent  of  this 
alteration  was,  whether  it  was  a  4  or  a  6,  or  so  made  that  it  might 
be  either  1834  or  1836.  In  2  Russel  on  Crimes,  318  or  296  of  last 
edition,  it  is  said  any  alteration,  even  of  a  letter,  in  an  instrument, 
whereby  a  new  operation  is  given  to  it,  will  amount  to  a  forgery ; 
and  1  Hawk.  P.  6,  c.  70,  sec.  2,  says  an  alteration  to  make  a  man's 
own  act  appear  to  have  been  done  at  a  time  when  it  was  not  done, 
is  a  forgery.  If,  then,  by  inspection  most  carefully  made,  or  from 
evidence,  the  jury  should  find  an  alteration  to  have  been  made, 
which  is  admitted  to  have  been  noticed  by  Mr  Mulvany,  and  thus 
avoided  the  note,  the  only  direct  imputation  on  him  would  be,  a 
mistake  in  law  in  not  telling  the  man  he  must  have  the  note  writ- 
ten over  again  without  erasure,  or  a  mistake  in  not  telling  Jami- 
son not  to  take  a  note,  the  date  of  which  was  written  on  an  era- 
sure. Now  a  mistake,  such  as  this,  would  not  have  the  effect  on 
the  witness  stated  by  the  judge.  Without  intending  at  all  to  limit 
the  judge  in  his  explanations  of  the  nature  of  evidence,  and  the 
rules  by  which  it  is  to  be  estimated,  we  think  he  went  a  little  too 
far  in  putting  it  to  the  jury  on  the  effect  it  might  have  on  a  wit- 
ness, if  found  one  way  or  the  other.  The  jury  are  to  find  accord- 
ing to  the  truth  and  justice  of  the  case,  though  their  verdict  may 
effect  the  ruin  of  one  of  the  parties,  or  leave  a  stain  on  the  char- 
acter of  some  of  the  witnesses. 

It  is  out  of  the  line  of  our  duty  to  intimate,  and  let  it  be  under- 
stood we  do  not  intimate  any  opinion  on  the  merits  of  the  case, 
or  how  far  the  finding  of  one  issue  may  or  may  not  affect  the 
other  issue. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Bank  of  the  United  States  against  Thayer. 
Same  against  Lockhart.* 

The  Act  of  28th  March  1835,  establishing  the  affidavit  system  in  the  District 
Court,  applies  to  an  action  on  a  bank  note,  in  which  the  plaintiff  seeks  to  recover 
the  amount,  with  twelve  per  cent,  interest,  for  refusal  to  pay  on  demand  at  the 
banking-house. 

If  averments,  beyond  the  instrument  of  which  a  copy  is  filed,  are  set  forth  by 
the  plaintiff  in  a  statement  or  memorandum,  the  defendant  may  deny  them  in  his 
affidavit;  if  not  denied,  they  are  admitted. 

If  the  averment  is  obscure,  on  the  defendant's  pointing  it  out,  the  plaintiff  may 
amend. 

In  a  suit  on  a  note  the  court  may  give  judgment  for  the  plaintiff  by  default 
for  want  of  a  sufficient  affidavit  of  defence,  without  requiring  the  plaintiff  to  sur- 
render the  note,  and  assess  the  damages  without  writ  of  inquiry. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia, in  these  and  a  number  of  other  cases  depending  on  the 
same  principles,  in  which  the  court  below  rendered  judgment  for 
the  defendants  in  error,  respectively,  who  were  plaintiffs  below, 
against  the  bank. 

They  were  actions  on  the  case  instituted  by  summons  issued  in 
the  spring  and  summer  of  1840.  Some  were  brought  on  promis- 
sory notes  of  the  defendants,  payable  at  no  fixed  date,  commonly 
called  bank  notes ;  others  on  post  notes,  payable  at  certain  periods 
after  date ;  a  few  to  bearer,  but  chiefly  to  order,  and  endorsed  by 
the  payee.  Copies  of  them  were  filed  by  the  plaintiff  in  each 
case  under  the  second  section  of  the  Act  of  28th  of  March  1835, 
concerning  affidavits  of  defence,  accompanied  by  memoranda  sign- 
ed by  the  plaintiff's  attorneys,  of  various  forms  and  different  de- 
grees of  particularity,  of  which  the  following  are  examples : 

rpi  N        The  enclosed  are  copies  of  the  several  notes 

r    of  defendants  upon  which  the  above  action  is 
B     k  TT  S        i    brought,  all  of  which,  amounting  to  the  sum 
^    of  $18,000,  were  presented  and  payment  re- 
fused by  the  bank,  and  were  duly  protested  as  follows : 

I     kha  t  N.B.  The  above  mentioned  and  copied  notes 

/    were  duly  presented  to  and  at  the  said  bank 
B     k^TJ  S       \    ^urmg  banking  hours  on  the  25th  day  of  Jan- 
uary 1840,  and  demand  of  payment  thereof 
was  then  and  there  made  of  the  said  bank,  and  of  the  proper  offi- 

*  See  these  cases  reported  6  Whart.  585. 
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cer  thereof,  and  the  said  bank  and  its  said  proper  officer  did  then 
and  there  neglect  and  refuse  to  pay  each  and  every  of  the  said 
notes,  and  the  plaintiff  (the  holder  thereof)  doth  therefore  claim, 
in  addition  the  amount  specified  in  the  said  notes,  interest  thereon 
at  the  rate  of  12  per  cent,  a  year  from  the  said  25th  day  of  Jan- 
uary 1840,  until  the  said  notes,  or  the  judgment  which  may  be 
entered  thereon  in  this  suit,  shall  be  fully  paid  and  satisfied. 

The  defendants  in  each  case  filed  affidavits  of  defence  of  the 
following  forms: 

Affidavit  of  defence  in  cases  which  were  in  whole  or  in  part  on 
bank  notes  payable  to  bearer. 

Alexander  Lardner,  acting  cashier  of  the  Bank  of  the  United 
States,  being  duly  sworn  says,  that  defendants  have  a  defence 
to  the  plaintiff's  demand  for  interest.  The  nature  and  character 
of  which  are,  that  interest  is  in  no  case  chargeable  against  them 
at  a  higher  rate  than  six  per  cent,  per  annum ;  nor  at  that  rate 
except  from  the  time  when  the  paper  sued  on,  according  to  what 
appears  upon  its  face,  became  due  and  payable,  and  that  if  any 
extrinsic  matter  be  relied  on  therefor,  the  same,  if  true,  should  be 
duly  proved  hereafter,  and  is  not  to  be  assumed  upon  any  appli- 
cation for  judgment  for  want  of  an  affidavit  of  defence.  Also, 
that  the  fees  and  charges  for  notarial  protests,  if  claimed,  are  not 
recoverable.  That  upon  their  notes  payable  to  bearer  on  demand, 
there  can  be  no  judgment  against  defendants  for  want  of  an  affi- 
davit of  defence,  for  more  than  the  principal,  without  any  interest 
for  the  time  before  suit  brought.  In  regard  to  all  the  notes  sued 
on,  they  object  to  judgment  being  entered  for  any  amount  with- 
out the  production  by  plaintiff  of  the  said  notes  at  the  time  of 
moving  therefor,  and  the  deposit  of  them  in  a  place  of  safe  custo- 
dy under  the  direction  of  the  court. 

A.  LARDNER,  Acting  Cashier. 

Sworn  and  subscribed  23d  May  1840,  before  me, 

JOHN  THOMPSON,  Alderman. 

Affidavit  of  defence  in  certain  of  the  cases  in  which  plaintiff's 
claim  was  exclusively  on  post  notes. 

Alexander  Lardner,  cashier  of  defendants,  on  his  oath  says, 
that  they  have  a  defence  to  the  demand  of  the  plaintiff,  if  he  should 
make  any  demand  for  interest  beyond  the  rate  of  six  per  cent,  per 
annum,  in  this,  that  they  are  not  liable  for  any  such  excess  of 
interest  beyond  six  per  cent.,  and  they  suggest  that  the  case  is  not 
for  any  purpose  within  the  provisions  of  the  Act  of  the  legisla- 
ture, establishing  this  court,  or  supplements  thereto,  on  the  sub- 
ject of  judgments  for  want  of  an  affidavit  of  defence,  because  the 
operation  of  said  Acts,  as  regards  the  notes  of  the  defendants,  is 
repealed  or  suspended  until  the  15th  day  of  January  next. 

A.  LARDNER,  Cashier. 
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Sworn  and  subscribed  this  24th  day  of  July  1840,  before  me, 

JOEL  COOK,  Alderman. 

Affidavit  of  defence  in  other  cases  where  the  plaintiff's  claim 
was  exclusively  on  post  notes. 

Alexander  Lardner,  second  assistant  cashier  of  the  Bank  of  the 
United  States,  and  their  agent  duly  authorized  in  this  behalf,  be- 
ing duly  sworn,  says  that  defendants  have  a  defence  to  plaintiff's 
demand  for  interest  and  charges  of  protest  (if  said  charges  be 
claimed)  on  the  notes  on  which  this  suit  is  brought,  the  nature 
and  character  of  which  are  that  interest  is  not  by  law  chargeable 
against  them  at  any  higher  rate  than  six  per  cent,  per  annum,  nor 
at  that  rate  except  from  the  time  when  said  notes,  according  to 
their  tenor  and  effect,  became  due  and  payable ;  and  that  said 
charges  of  protest  are  not  recoverable  or  rightly  incurred.  In 
regard  to  all  the  notes  sued  on  they  object  to  judgment  being  en- 
tered for  any  amount  without  the  production  of  said  notes  by 
plaintiff  at  the  time  of  moving  therefor,  and  the  deposit  of  them 
in  a  place  of  safe  custody  under  the  direction  of  the  court. 

A.  LARDNER,  Second  Assistant  Cashier. 

Sworn  and  subscribed  this  19th  day  of  June  1840,  before  me, 

JOEL  COOK,  Alderman. 

The  respective  plaintiffs  moved  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence,  before  entering  which  the  court  made 
the  following  order : 

Ordered  by  the  court,  that  in  all  cases  of  judgments  entered 
against  the  Bank  of  the  United  States,  the  prothonotary  will  take 
notice  the  damages  are  to  be  assessed  as  follows : 

As  to  the  notes  which  on  their  face  appear  to  be  payable  at  days 
subsequent  to  their  date,  the  plaintiffs  are  entitled  to  judgment 
under  the  Act  of  1835,  for  the  amount  of  the  notes,  with  interest 
at  the  usual  rate  of  six  per  cent,  per  annum,  computed  from  the 
day  at  which  the  notes  respectively  became  due.  As  to  the  other 
notes,  which  are  ordinary  bank  notes,  the  plaintiffs  are  entitled  to 
judgment  for  the  amount  of  the  notes,  with  interest  at  the  rate 
of  12  per  cent,  per  annum,  computed  from  the  commencement  of 
the  suit. 

The  amount  of  fees  for  notarial  protests  will  be  included  in  the 
judgment  on  notes  payable  to  order,  and  excluded  in  the  case  of 
notes  payable  to  bearer. 

In  each  case,  the  award  and  entry  of  judgment  were  as  follows  : 

And  now  1840,  on  motion  of  plaintiff's  counsel, 

the  court  direct  that  judgment  be  entered  according  to  the  pro- 
visions of  the  above  order,  and  that  the  prothonotary  assess  the 
damages  accordingly.  Same  day  judgment  entered  accordingly. 

By  the  4th  section,  article  6th,  of  the  Act  of  18th  of  February 
1836,  incorporating  the  Bank  of  the  United  States,  it  is  enacted 
that, "  if  the  bank  shall  neglect  or  refuse  to  pay  its  notes  or  bills  or 

II.  —  2N 
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moneys  deposited  when  due,  on  demand  made  at  the  bank  during 
banking  hours,  the  person  or  persons  entitled  to  the  same  shall 
receive  interest  thereon  at  the  rate  of  12  per  centum  a  year,  until 
payment  be  made." 

The  following  errors  were  assigned  in  each  case : 

1.  The  court  below  erred  in  entering  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  where  no  such  judgment  was  author- 
ized by  any  rule  of  court  or  Act  of  the  legislature. 

2.  In  entering  judgment  for  want  of  a  sufficient  affidavit  of 
defence,  where  there  was  a  sufficient   affidavit  of  defence  on 
record. 

3.  In  entering  judgment  for  more  than  legal  interest. 

4.  In  entering  judgment  for  interest  accruing  before  the  bring- 
ing of  the  action. 

Cadwallader  and  Meredith,  for  the  plaintiffs  in  error,  contended 
that  the  affidavit  law  of  the  28th  of  March  1835,  does  not  apply 
where  the  right  of  recovery  depends  on  extrinsic  circumstances, 
such  as  demand  being  made,  or  that  the  plaintiff  was  the  same  holder 
who  made  the  demand.  The  statement  of  the  plaintiff  is  evasive 
on  this  point,  and  the  court  below  assumed  it.  In  1  Miles  324, 
an  engagement  to  pay  for  stock  was  held  not  to  be  within  the  Act. 
The  defendant  cannot  have  knowledge  that  the  demand  was  made 
of  the  very  notes,  as  they  are  a  kind  of  chose  in  action  that  pass 
into  circulation  as  money.  Besides  the  amount  of  interest  could 
only  be  ascertained  by  a  jury  of  inquiry,  in  the  same  manner  as 
if  the  suit  were  for  foreign  money,  or  on  a  bill  of  exchange 
returned  protested.  The  court  moreover  ought  to  have  first  re- 
quired the  notes  to  be  produced  and  condemned,  as  is  said  in 
Higgens's  Case,  (6  Rep.  45),  as  to  a  bond  in  suit. 

St.  George  Campbell  and  Earle  answered,  that  it  was  not  neces- 
sary to  aver  demand ;  it  would  be  presumed.  In  a  suit  against 
an  endorser,  the  plaintiff  need  not,  under  this  Act  of  Assembly, 
aver  notice.  2  Whart.  184.  But  the  demand  is  averred,  and  was 
in  fact  made  by  the  plaintiffs.  It  was  incumbent  on  the  defendant 
to  deny  it.  If  more  interest  is  given  than  ought  to  be,  the  plain- 
tiff may  remit  it.  As  to  the  writ  of  inquiry,  the  defendant  never 
asked  it,  and  it  is  not  necessary  or  usual,  when  the  court  renders 
judgment  for  want  of  a  sufficient  affidavit  of  defence. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  was  an  action  by  the  holder  of  certain  promis- 
sory notes  against  the  maker  the  Bank  of  the  United  States,  and 
comes  within  the  words  as  well  as  spirit  of  the  Act  of  the  28th  of 
March  1835.  It  is  a  note  or  bill  for  the  payment  of  money,  and 
consequently  is  such  an  instrument  as  falls  within  the  provisions  of 
that  Act.  If  the  only  object  of  the  plaintiff  was  to  recover  the  note 
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with  simple  interest,  this  would  not  be  denied ;  but,  as  the  plain- 
tiff seeks  to  recover  at  an  increased  rate,  it  is  insisted  that  the 
District  Court  has  no  power  under  a  fair  construction  of  the  Act 
to  enter  a  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
The  clause  under  which  the  question  arises,  is  the  6th  section  of 
the  Act  incorporating  the  Bank,  which  declares,  that  if  the  Bank 
shall  neglect  or  refuse  to  pay  its  notes  or  bills,  or  moneys  deposited, 
when  due,  on  demand  made  at  the  bank  during  banking  hours, 
the  person  or  persons  entitled  to  the  same,  shall  receive  interest 
thereon  at  the  rate  of  twelve  per  cent,  a  year,  until  payment  be 
made.  The  Act  of  the  28th  of  March  gives  the  court  power  to 
enter  judgment  by  default  in  all  cases,  without  exception,  when 
the  suit  is  on  a  bill,  a  note,  or  other  instrument  for  the  payment 
of  money.  There  is  no  restriction,  either  in  express  words,  or 
by  necessary  implication,  where  the  plaintiff  asks  interest  at  an 
increased  rate,  under  the  provisions  of  the  law,  which  gives  it  to 
him,  in  certain  specified  cases,  of  the  plaintiff's  having  complied 
with  the  law,  and  the  defendant  being  shown  to  be  in  default. 
The  additional  interest  is  given  with  a  two-fold  object:  as  a 
penalty  on  the  bank  for  refusing  to  comply  with  the  contract,  and 
a  compensation  to  the  creditors  for  the  inconvenience  and  loss 
which  necessarily  arise  from  their  non-compliance.  The  instru- 
ment of  writing  has  relation  to  the  payment  of  money,  and  the 
paper  itself,  without  extraneous  evidence,  imports  a  direct  and 
absolute  undertaking  to  pay.  Montgomery  v.  Johnson,  (1  Miles 
324).  It  is  true,  without  the  averment  or  proof  of  extraneous 
facts,  simple  interest  could  only  be  recovered ;  but  this  cannot 
alter  the  case,  for  otherwise,  in  certain  cases,  as  in  suits  against 
endorsers,  the  holders  of  bills  of  exchange  and  promissory  notes, 
would  lose  the  benefit  of  this  provision.  But  this  is  not  pre- 
tended; and  if  it  be  said,  as  it  has  been,  that  such  instruments  are 
within  the  law,  by  force  of  its  express  terms,  the  same  may  be 
said  with  equal  propriety  of  the  notes  on  which  this  suit  is  brought. 
It  must  also  be  remembered  that  this  is  a  suit  against  the  maker, 
and  not  an  endorser,  and  that  the  reason  &  fortiori  applies  to  the 
case.  In  every  adjudication  in  the  Act,  which  is  a  remedial  Act. 
and  a  very  beneficial  one,  we  have  always  held  it  should  be  libe- 
rally construed.  If  it  be  necessary  to  make  averments  dehors  the 
instrument  on  which  suit  is  brought,  whether  it  be  a  bill,  note,  or 
any  other  instrument  for  the  payment  of  money,  the  fact  so  set 
forth  may  be  denied  in  the  affidavit.  If  not  denied,  it  is  admitted  : 
and  the  court  can  say  with  certainty  whether,  taking  the  state- 
ment with  the  affidavit,  the  defendant  has  any  defence  to  the 
action. 

This  statement,  or  N.  B.,  after  setting  out  the  notes,  in  heec 
verba,  avers  that  they  were  duly  presented  during  banking  hours, 
on  the  25th  of  January  1840;  that  demand  of  payment  was  then 
and  there  made,  and  that  they  [the  bank]  neglected  and  refused 
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to  pay  each  and  every  of  the  notes ;  and  that  the  plaintiffs  [the 
holders  thereof]  do  claim  at  the  rate  of  12  per  cent,  from  the 
25th  of  January  1840,  until  the  notes,  or  judgment  which  may  be 
entered  in  this  suit,  shall  be  fully  paid  and  satisfied.  It  must  be 
admitted,  that  the  statement,  or  N.  B.,  or  whatever  it  may  be 
called,  is  marvellously  obscure,  and  inartificially  drawn;  but  still 
we  cannot  but  understand  the  pleader,  as  intending  to  aver  that 
the  plaintiff  was,  at  the  time  of  the  presentation  of  the  notes  for 
payment,  and  is  now,  viz :  when  the  statement  was  filed,  the 
holder  of  the  notes,  and  that  he  presented  them  for  payment  at 
the  bank  during  banking  hours,  and  that  the  bank  neglected  and 
refused  to  provide  for  their  payment.  If  this  was  not  the  fact, 
the  defendants  could  have  denied  it  in  the  affidavit.  And  if  not 
averred  in  intelligible  language,  the  defect  being  pointed  out,  the 
plaintiff  would  have  had  leave  to  amend.  But  of  this  obscurity, 
of  which  the  defendants  now  complain,  it  appears  no  notice  was 
taken  in  the  District  Court,  and  of  course  he  is  deprived  of  an 
opportunity  to  amend.  And  this  point  is,  in  effect,  conceded ;  for 
the  defendants  put  their  case  in  the  affidavit,  not  upon  the  denial 
that  the  plaintiff  was,  and  is  the  holder  of  the  notes,  but  objects 
to  judgment  being  entered  for  any  amount,  without  the  produc- 
tion of  the  notes  by  the  plaintiff,  and  depositing  them  in  a  place 
of  safety,  under  the  direction  of  the  court.  This  was  the  issue  he 
tendered  to  the  plaintiff,  and  not  the  one  now  taken. 

The  last  point  the  defendants  now  insist  on  as  error.  But  we  think 
there  is  nothing  in  it.  The  plaintiff  is  not  bound  to  part  with  the 
notes  before  judgment.  It  may  be  his  interest  to  dispose  of  them 
without  pursuing  the  claim  against  the  bank,  and  may  wish  the  un- 
controlled custody  of  them  for  that  purpose,  and  the  market  value, 
as  a  circulating  medium,  would  be  materially  affected  by  the  deposit 
in  court,  or  elsewhere.  There  would  be  something  in  the  argu- 
ment, if  it  was  necessary  to  the  defendant's  security,  but  it  is  not. 
The  court  can  control  its  own  execution  so  as  to  protect  them; 
and  this  can  be  readily  done  by  refusing  to  compel  satisfaction 
until  the  identical  notes  described  in  the  statement  are  delivered 
to  the  maker.  There  is  nothing  in  the  judgment  of  which  any 
reasonable  complaint  can  be  made,  for  it  is  as  favourable,  and 
rather  more  so,  than  the  defendants  had  any  right  to  expect. 
<•  The  judgment  is  for  the  amount  of  the  notes,  with  interest  at  the 
rate  of  12  per  cent.,  computed  from  the  commencement  of  the  suit, 
instead  of  an  allowance  of  interest,  to  which  he  was  entitled,  from 
the  25th  of  January  1840,  when  the  demand  was  made.  In  the 
argument  of  causes,  many  things  occur  in  court  of  which  no 
notice  is  taken  on  the  record ;  and  it  is  very  probable,  as  is 
alleged,  that  the  demand  and  refusal  at  a  time  immediately  before 
the  commencement  of  the  suit,  was  admitted  there,  and  this  may 
account  for  the  order  of  the  court  for  the  computation  of  interest 
only  from  the  commencement  of  the  suit. 
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The  principle  being  settled,  the  amount  due  is  matter  of  calcu- 
lation, and  was  properly  referred  by  the  court  to  the  prothono- 
tary  for  computation.  A  writ  of  inquiry  is  only  necessary  to 
inform  the  conscience  of  the  court,  who  may  in  all  cases  dispense 
with  it,  if  they  think  proper.  1  Ten.  513 ;  Watkins  v.  Phillips, 
(ZWtiart.211). 


Hersch  against  GrofE 

Though  a  judgment  against  a  defendant  by  default  for  want  of  appearance, 
without  filing  a  declaration,  is  erroneous,  it  is  not  a  nullity,  but  must  be  deemed 
a  judgment  on  the  issue  of  nul  tiel  record  in  a  scire  facias  upon  it. 

It  is  not  a  variance  on  nul  tiel  record  pleaded  to  a  scire  facias  reciting  a  judg- 
ment for  £90,  where  the  summons  was  for  a  debt  of  £90,  and  the  judgment  and 
execution  are  for  the  same  sum,  though  the  execution  is  endorsed  only  for  a  debt 
of  $110.94,  and  it  does  not  appear  that  a  declaration  was  filed. 

THIS  was  a  Writ  of  Error  to  the  Common  Pleas  of  Montgomery 
county,  in  which  the  plaintiff  in  error,  Elias  Hersch,  sued  out  a 
scire  facias  against  the  defendants  in  error,  Joseph  Groff  and 
John  Reichart,  executors  of  Samuel  Shuller,  deceased,  to  August 
Term  1838,  to  which  the  defendants  pleaded  nul  tiel  record,  and 
other  pleas. 

The  scire  facias  recited  a  judgment  obtained  in  the  same  court 
on  the  22d  of  February  1822,  by  the  plaintiff  against  the  defend- 
ants for  a  debt  of  £90,  and  $8  costs  and  charges,  and  prayed  a 
revival  of  the  judgment,  and  to  continue  it  a  lien  on  their  real 
estate  and  for  award  of  execution. 

The  court  below  rendered  judgment  for  the  defendants  on  the 
plea  of  nul  tiel  record. 

The  proecipe  for  the  original  writ  commanded  the  prothonotary 
to  issue  a  summons  on  two  obligations  not  exceeding  £90.  The 
summons  was  to  appear  to  answer  the  plaintiff  of  a  plea  that  they 
render  unto  him  £90,  which  from  him  they  unjustly  detain,  &c. 
This  was  returned  "  summoned,"  and  February  22d,  1822,  judg- 
ment was  entered  for  the  plaintiff  for  want  of  appearance.  The 
prothonotary  certified  that  the  declaration  could  not  be  found. 

The  praecipe  for  the  fieri  facias  was  for  debt.     "  Endorse  real 

debt  due  $110.94 :  interest  from  the February  1822."     The 

fieri  facias  was  for  a  certain   debt  not  exceeding  £90,  and  88 
damages.     The  endorsement  on  the  fieri  facias  was,  "  real  debt 
due  $110.94,"  with  the  costs  of  suit  added. 
IL_57  2N* 
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Error  assigned : 

The  court  erred  in  entering  judgment  for  defendants  on  the 
plea  of  nul  tiel  record. 

Sterigere,  for  plaintiff  in  error. 
Brooke,  contra. 

PER  CURIAM. — The  original  judgment,  though  erroneous  for 
want  of  a  declaration,  is  not  a  nullity ;  and  what  we  have  to  do, 
is  to  determine  whether  there  is  a  substantial  variance  between  it 
and  the  scire  facias.  The  latter  recites  a  judgment  for  £90 ;  the 
debt  stated  in  the  original  writ  is  also  £90 ;  and  the  execution 
issued  for  the  same  sum,  but  the  real  debt  endorsed  on  it  is  only 
fllO;  and  hence  it  is  inferred  that  as  there  is  no  declaration  with 
the  record,  that  must  be  taken  for  the  amount  of  the  judgment. 
It  is,  indeed,  the  debt  in  equity,  but  the  judgment  at  law  is  for 
the  penalty,  and  must  be  so  pleaded.  Had  the  plaintiff  proceeded 
regularly,  he  would  have  declared  for  £90,  and  execution  would 
have  issued  in  the  form  it  has  done.  But  where  there  is  no  narr., 
judgment  goes  for  the  sum  stated  in  the  writ,  and  it  is,  beside,  by 
no  means  certain  that  there  was  not  one  in  this  instance.  The 
judgment  consequently  stands  as  if  it  were  rendered  on  a  decla- 
ration ;  and  it  would  be  enough  without  this,  that  the  execution, 
with  its  endorsements,  is  no  part  of  it. 

Judgment  of  the  court  below  for  the  defendants  reversed,  and 
judgment  here  for  the  plaintiff. 


Comfort  against  Mather. 

A  legacy  lapses  where  the  legatee,  not  being  a  lineal  descendant  of  the  testa- 
tor, dies  in  his  lifetime,  notwithstanding  the  testator  knew  of  his  death  and 
intended  his  children  should  have  the  benefit  of  the  legacy. 

The  legal  construction  of  a  will  cannot  be  explained  or  altered  by  parol  decla- 
rations of  the  testator  of  his  understanding  of  its  meaning,  or  his  intention  to  do 
something  else. 

ERROR  to  the  Common  Pleas  of  Buclis  county. 

This  was  an  amicable  action  in  debt  by  Samuel  Comfort,  guar- 
dian of  the  minor  children  of  Sidney  Eastburn,  deceased,  against 
Benjamin  Mather  and  William  Mitchell,  executors  of  Mary  Stack- 
house,  deceased ;  and  was  instituted  to  test  the  right  to  a  certain 
legacy  under  the  will  of  Mary  Stackhouse. 
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The  following  facts  were  submitted  for  the  opinion  of  the  court 
below,  in  the  nature  of  a  case  stated,  viz. : 

Mary  Stackhouse  by  her  last  will  and  testament  in  writing, 
dated  and  published  on  the  21st  day  of  July  1836,  bequeathed. 
inter  alia,  as  follows :  "  I  also  give  and  bequeath  to  Sidney  East- 
urn,  the  wife  of  Jonathan  Eastburn,  the  sum  of  $1000,  to  have 
and  to  hold  to  her  the  said  Sidney  Eastburn,  her  heirs  and  assigns, 
or  ever."  Which  said  will  is  considered  a  part  of  this  case. 

Sidney  Eastburn,  above  named,  died  on  the  23d  day  of  April 
1836,  nearly  three  months  previous  to  the  execution  of  said  will, 
leaving  a  husband  and  minor  children,  which  circumstance  and 
fact  were  well  known  to  the  testatrix  from  that  time  up  to  the  day 
of  her  death,  which  occurred  about  the  1st  of  December  1838. 

In  the  month  of  May  following  the  death  of  the  said  Sidney 
Eastburn,  the  testatrix,  in  a  conversation  with  Ann  Bailey  who 
was  intimate  with  her,  talked  about  the  death  of  Sidney  Eastburn, 
and  said  "  she  had  lost  one  of  her  most  intimate  friends ;  and  that 
she  was  afraid  she  had  caught  cold  by  coming  to  see  her ;  that 
Sidney  had  done  a  great  deal  for  her  and  had  never  been  half 
paid."  Ann  Bailey  replied,  "  you  ought  to  make  a  present  to  her 
children."  Testatrix  then  said,  "  they  (the  children  meaning) 
should  never  lose  any  thing  by  her." 

It  is  further  agreed  that  Jonathan  Eastburn  is  second-cousin  to 
the  testatrix,  and  as  near  related  as  any  legatee  named  in  her  will; 
and  that  Sidney,  his  wife,  was  not  in  any  way  related,  except  by 
marriage. 

If  the  court  should  be  of  opinion  that  the  minor  children  of 
Sidney  Eastburn  are  entitled  to  the  legacy,  then  judgment  to  be 
entered  for  the  plaintiff;  but  if  the  court  should  be  of  a  contrary 
opinion,  then  judgment  to  be  entered  for  the  defendants.  The 
opinion  of  the  court  to  be  considered  in  the  nature  of  a  special 
verdict ;  either  party  to  be  entitled  to  a  writ  of  error. 

The  will  above  referred  to,  under  which  the  legacy  in  question 
was  claimed,  is  (after  the  usual  introductory  clauses)  in  the  follow- 
ing words,  viz. : 

Secondly.  I  give  and  bequeath  to  Thomas  P.  Stackhouse,  of  the 
township  of  Abingdon,  county  of  Montgomery,  the  sum  of  $1000, 
to  have  and  to  hold  to  him  the  said  Thomas  P.  Stackhouse,  his 
heirs  and  assigns  for  ever. 

Thirdly.  I  give  and  bequeath  to  Sarah  Paul,  Elizabeth  Paul, 
Anna  Mary  Paul,  and  John  Paul,  the  children  of  Jonathan  and 
Ann  Paul,  the  sum  of  $1000  each.  In  case  either  of  them  does 
not  survive  at  the  time  of  my  decease,  and  leave  no  lawful  issue, 
my  desire  is  that  his  or  her  share,  so  dying,  shall  be  equally  divi- 
ded between  the  survivor  or  survivors  of  them,  share  and  share 
alike,  to  have  and  to  hold  to  them,  their  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Elizabeth  Stackhouse,  the  daughter 
of  Thomas  and  Phebe  Stackhouse,  the  sum  of  $1000,  her  father 
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to  have  the  care  of  it  till  she  arrives  at  the  age  of  eighteen ;  in 
case  of  her  decease  before  the  age  of  eighteen,  then  her  portion 
to  be  divided  between  the  surviving  children  of  Thomas  and  Phe- 
be  Stackhouse,  share  and  share  alike,  to  have  and  to  hold  to  them, 
their  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Sidney  Eastburn,  the  wife  of  Jona 
than  Eastburn,  the  sum  of  $1000,  to  have  and  to  hold  to  her, 
said  Sidney  Eastburn,  her  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Mary  Ann  Carpenter,  the  wife  of 
David  Carpenter,  the  sum  of  $4000,  to  have  and  to  hold  to  her, 
the  said  Mary  Ann  Carpenter,  her  heirs  and  assigns  for  ever.  In 
case  the  said  Mary  Ann  Carpenter  does  not  survive  at  the  time 
of  my  decease,  my  will  and  desire  is,  that  her  portion  be  equally 
divided  between  her  heirs,  share  and  share  alike,  to  have  and  to 
hold  to  them,  their  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Agnes  Myers,  the  wife  of  Jacob 
Myers,  of  the  township  of  Byberry,  county  of  Philadelphia,  the 
sum  of  $1000,  to  have  and  to  hold  to  her,  the  said  Agnes  Myers, 
her  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Grace  Knight,  of  the  borough  of 
Bristol,  widow  of  Asa  Knight,  the  sum  of  81000,  to  have  and  to 
hold  to  her,  the  said  Grace  Knight,  her  heirs  and  assigns  for  ever. 

I  also  give  and  bequeath  to  Mary  Ann  Vanartsdalen,  wife  of 
Edmund  Vanartsdalen,  the  sum  of  $500,  to  have  and  to  hold  to 
her,  the  said  Mary  Ann  Vanartsdalen,  her  heirs  and  assigns  for 
ever. 

All  the  remainder  and  residue  of  my  estate  I  give  and  bequeath 
to  Tacy  Mitchell,  the  wife  of  J.  Allen  Mitchell,  to  have  and  to 
hold  to  her,  the  said  Tacy  Mitchell,  her  heirs  and  assigns  for  ever. 

The  above  specified  legacies  to  be  paid  in  one  year  after  my 
decease  out  of  my  personal  estate,  with  interest. 

Lastly,  I  do  hereby  constitute  and  appoint  my  well  and  trusty 
friends,  Benjamin  Mather  and  William  Mitchell,  both  of  the  town- 
ship of  Middleton,  to  be  the  executors  of  this  my  last  will  and 
testament." 

The  court  below  entered  judgment  for  the  defendants. 

Errors  assigned : 

1.  The  court  erred  in  entering  judgment  for  the  defendants. 

2.  Judgment  should  have  been  entered  for  the  plaintiff. 

Dickerson,  for  plaintiff  in  error.  The  declarations  of  the  testa- 
trix and  the  will  show  her  intention  to  have  been  that  the  children 
of  Sidney  Eastburn  should  take  the  bequest  to  their  mother.  Her 
intention  is  to  govern.  2  Yeates  60.  She  used  the  word  "  heirs" 
to  mean  children.  The  bequest  being  of  personalty,  it  could  mean 
nothing  else.  The  word  "  issue"  often  means  children.  Children 
may  take  under  the  word  "  heirs."  1  Rop.  Leg.  85,  87,  106 ;  4 
Mad.  Ch.  360;  Prest.  Leg.  210,  233-4-5;  2  Whart.  381. 
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Perkins,  contra.  A  devise  of  land  to  A  and  his  heirs  lapses  by 
the  death  of  the  devisee  in  the  devisor's  lifetime.  Plowd.  340; 
Com.  Dig.  Dev.  K. ;  Bac.  Jib.  Dev.  L.  So  a  devise  to  A,  her 
heirs  and  assigns.  3  Yeates  34.  So  a  devise  to  A  and  B,  or  to 
their  heirs,  lapsed  as  to  B,  who  died  before  the  testator.  The  same 
rule  holds  in  case  of  a  personal  bequest.  5  Binn.  115.  As  to  A 
and  his  heirs.  1  Vez.  85;  8  Serg.  fy  Rawle  71.  Or  to  A,  his  exe- 
cutors, administrators  or  assigns.  1  Bro.  Ch.  84 ;  S.  C.  2  Dick. 
577 ;  3  Bro.  Ch.  128 ;  1  Pr.  Wms.  83.  Nor  is  parol  evidence  that 
the  testator  knew,  at  the  time  of  making  the  will,  of  the  legatee's 
death,  admissible  to  show  his  intent  that  the  representative  should 
take.  1  Bro.  Ch.  84 ;  3  Yeates  34.  Nor  will  declarations  of  the 
testator  that  the  legacy  is  not  to  lapse  in  case  of  his  surviving  the 
legatee,  prevent  a  lapse,  unless  he  nominates  another  to  take.  3 
Mk.  573 ;  3  Bro.  Ch.  225.  Or  there  be  either  a  survivorship,  as  in 
a  joint  devise,  or  limitation  over.  10  Serg.  fy  Rawle  353.  See  also 
Prest.  Leg.  225,  236 ;  Ward  Leg.  163,  (18  Law  Lib.  84). 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  cases  cited  by  the  counsel  for  the  defendants 
in  error  are  too  strong  to  be  got  over.  They  show  that  the  point 
has  been  repeatedly  and  uniformly  decided,  in  conformity  with  a 
principle  of  law,  which  is  said  to  have  been  borrowed  from  the 
civil  law,  that  every  legacy  implies  a  condition  that  the  legatee 
shall  survive  the  testator,  and  that  where  the  legatee  dies  in  the 
lifetime  of  the  testator  the  legacy  lapses.  The  legislature  of  this 
state  has,  by  the  Act  of  19th  of  March  1810,  corrected  the  rule 
where  the  legacy  is  in  favour  of  a  child  or  other  lineal  descendant 
of  the  testator,  declaring  that  in  such  case  it  shall  survive  to  the 
issue :  but  they  have  not  thought  fit  to  go  further,  and  in  the  pre- 
sent case  the  bequest  is  not  to  a  child  or  lineal  descendant  of  the 
testator,  and  therefore  remains  subject  to  the  prior  law.  It  can 
make  no  difference  that  the  testatrix  knew  the  legatee  was  dead, 
or  intended  the  children  of  the  legatee  should  have  the  benefit  of 
it.  The  same  circumstances  occurred  in  the  case  of  Sword  v. 
Mams,  (3  Yeates  34),  but  the  parol  evidence  was  held  inadmissi- 
ble. Its  being  in  the  case  stated  here,  can  make  no  difference. 
The  legal  construction  of  a  will  in  writing  cannot  be  explained  or 
altered  by  the  parol  declarations  of  the  testator,  of  his  understand- 
ing of  the  meaning  of  the  will,  or  of  his  intentions  to  do  some- 
thing else.  It  is  not  a  case  of  ambiguity,  or  mistake  of  the  name 
of  the  legatee,  or  of  circumstances  such  as  the  law  allows  to  be 
controlled  by  parol  evidence.  The  testatrix  knew  that  the  lega- 
tee was^iead,  and  yet  chose  to  leave  the  will  as  it  was,  to  its  legal 
interpretation  and  consequences, -without  adopting  the  measures 
necessary  to  effectuate  her  alleged  intentions. 

Judgment  affirmed. 
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Sharp  against  Buffington. 

The  rule  of  this  court  authorizing  the  defendant  to  require  security  for  costs 
applies  where  the  plaintiff  resided  in  this  state  at  the  institution  of  the  suit,  and 
afterwards  left  it  to  reside  in  another  state. 

THE  tenth  rule  of  this  court  directs,  that  in  cases  where  the 
plaintiffs  reside  out  of  the  state,  in  qui  tarn  actions,  in  suits  on 
administration  or  office  bonds,  or  where  the  plaintiff,  after  suit 
brought,  has  been  discharged  under  the  insolvent  law,  the  defend- 
ant, on  motion  and  affidavit  of  a  just  defence  against  the  whole 
demand,  may  have  a  rule  for  security  for  costs ;  and  for  want  of 
such  security  at  a  time  named  by  the  court,  judgment  of  non-suit 
will  be  entered,  on  motion. 

In  this  case  the  plaintiff  resided  in  the  state  at  the  institution 
of  the  suit,  but  afterwards  left  the  state  to  reside  in  another ;  and 
the  question  was  whether  the  case  fell  within  the  rule. 

D.  P.  Brown,  for  defendant. 
Hazlehurst,  contra. 

PER  CURIAM. —  The  rule  is  silent  as  to  the  time  when  the  resi- 
dence out  of  the  state  must  have  commenced  —  whether  before 
the  inception  of  the  action  or  after  it.  But  residence  out  of  the 
state,  in  the  latter  case,  is  strictly  within  the  letter  of  the  text, 
and  why  shall  it  not  be  deemed  within  the  meaning  of  it  ?  Be- 
cause, as  it  is  said,  the  rule  provides  in  the  analogous  case  of  in- 
solvency, only  for  the  case  of  a  discharge  after  suit  brought.  But 
in  what  other  case  could  it  operate  ?  All  pending  actions,  and 
previous  causes  of  action,  must  have  passed  by  the  insolvent's 
assignment  to  his  assignees ;  and  it  was  not  intended  to  make  them 
give  security  for  costs  that  might  be  recovered  out  of  the  insol- 
vent's estate.  That  was  obviously  the  reason  for  excepting  causes 
pending  at  the  time  of  the  discharge ;  and  actions  brought  subse- 
quently, by  the  assignees  themselves,  would  be  within  neither  the 
letter  nor  the  spirit  of  the  rule.  Beside,  the  provision  is  a  reme- 
dial one,  and  to  be  extended,  by  a  liberal  construction,  to  all  cases 
within  the  mischief  intended  to  be  remedied — danger  of  injury 
from  the  action  of  an  irresponsible  party. 

Rule  absolute. 
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Lewis  against  Lewis. 

The  word  "  obsolete"  written  by  a  testator  on  the  margin  of  his  will,  but  not 
signed  by  him  or  any  person  for  him  in  the  mode  prescribed  by  the  sixth  section 
of  the  Act  of  8th  April  1833,  does  not  operate  as  a  revocation  of  the  will  under 
the  thirteenth  section  of  that  Act. 

Parol  declarations  of  a  testator  as  to  his  intention  of  dying  intestate  are  inad- 
missible to  show  a  revocation  of  his  will. 

ERROR  to  the  Common  Pleas  of  Bucks  county,  to  whi«h  an 
issue  was  directed  to  try  the  validity  of  a  paper  writing,  dated 
July  18th,  1828,  purporting  to  be  the  last  will  of  John  Lewis 
deceased,  in  which  issue  Samuel  Lewis  was  plaintiff,  and  Thomas 
Lewis  and  William  Bradshaw  defendants. 

The  plaintiff  proved  the  execution  of  the  will,  and  read  it  in 
evidence.  There  was  a  codicil  dated  December  15,  1833,  on  the 
same  paper  with  the  will.  Both  were  in  the  hand- writing  of  John 
Lewis,  and  signed  by  him.  On  the  margin  of  the  will  was  writ- 
ten the  word  "  obsolete,"  which  was  proved  by  two  witnesses  to 
be  also  in  the  hand-writing  of  J.  Lewis.  The  testator  died  in 
1837. 

The  defendants  offered  to  prove  by  a  witness  that  the  testator 
told  him,  subsequently  to  1828,  that  any  man  was  a  fool  who  died 
leaving  a  will.  This  was  objected  to  by  the  plaintiff,  and  over- 
ruled by  the  court ;  to  which  the  defendants  excepted. 

The  defendants  further  proved  that  there  were  seven  or  eight 
papers  found  with  the  above,  purporting  to  be  the  last  will  of  J. 
Lewis  ;  but  the  will  of  1828  was  the  last  which  had  his  signature 
to  it.  The  one  which  witness  took  to  be  the  last  had  no  date  or 
signature. 

The  court  charged  the  jury  that  the  word  "  obsolete,"  as  written 
upon  the  will,  did  not  operate  as  a  revocation  of  it,  and  that  the 
verdict  must  be  for  the  plaintiff.  To  this  charge  the  defendants 
excepted,  and  assigned  for  error : 

1.  The  court  erred  in  rejecting  the  evidence  contained  in  the 
first  bill  of  exceptions. 

2.  In  charging  the  jury  that  the  word  "obsolete"  did  not  ope- 
rate as  a  revocation  of  the  will. 

3.  In  charging  the  jury  that  their  verdict  must  be  for  the  plain- 
tiff; and  in  not  submitting  the  facts  to  the  jury  for  their  determi- 
nation. 

Ross,  for  plaintiff  in  error. 

Writing  the  word  "  obsolete"  on  the  will  was  a  common  law 
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mode  of  revocation,  unaffected  by  the  Act  of  1705.  2  Doll.  289. 
If  it  is  to  be  construed  by  the  Act  of  8th  April  1833,  which,  how- 
ever, was  passed  after  the  date  of  the  will,  it  falls  within  the  last 
clause  of  the  thirteenth  section ;  "  by  burning,  cancelling,  or  oblite- 
rating or  destroying."  The  words,  "  this  will  is  invalid,"  written 
on  a  will  by  the  testator,  though  not  attested,  were  held  a  revoca- 
tion of  it.  2  Conn.  Rep.  67. 

Where  the  act  of  cancelling  is  equivocal,  parol  evidence  is  let 
in  to  show  the  testator's  intention.  2  Doll.  266;  Pow.  Dev.  516, 
539,  594;  4  Serg.  $  Rawle  295;  2  Yeates  170. 

Wright,  contra,  contended  that  this  was  not  a  revocation  under 
the  Act  of  1833,  which  requires  a  revocation  to  be  signed  by  the 
testator,  and  proved  by  two  witnesses.  The  case  cited  from 
2  Conn.  Rep.  67  was  decided  on  the  ground  that  their  statute  did 
not  require  a  revocation  to  be  signed  by  the  testator.  If  the  word 
"  obsolete"  were  written  before  that  Act,  it  can  be  no  revocation, 
for  the  codicil  was  an  implied  republication  of  the  will;  4  Dess. 
321  ;  besides,  the  Act  of  1705  requires  a  revocation  to  be  in  writing, 
and  to  be  proved  by  two  witnesses.  The  revocation,  as  well  as 
the  will,  must  be  signed  by  the  testator.  1  Wms.  Executors  69*, 
71*;  Swinb.  512. 

The  declarations  of  the  testator,  as  to  his  intention  of  dying 
intestate,  were  properly  rejected.  4  Whart.  516. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  The  testator  wrote  his  will  in  July  1828,  and 
revived  it  in  December  1833,  by  a  codicil  written  on  the  same 
paper.  When  the  will  came  to  be  examined,  it  was  found  that 
the  testator  had  written  on  the  margin  of  the  first  page,  opposite 
to  one  of  the  clauses  in  the  will,  the  word  "  obsolete."  Whether 
this  word  referred  to  the  whole  will,  or  only  to  the  clause  oppo- 
site to  which  it  was  written,  might  perhaps  be  doubtful ;  but  that 
would  be  a  different  question  from  the  one  now  brought  before  us, 
and  therefore  it  is  unnecessary  to  say  more  concerning  it.  It  is 
taken  for  granted  that  the  word  "  obsolete"  refers  to  the  whole 
will,  as  originally  written ;  and,  that  being  the  case,  the  Act  of 
8th  April  1833  may  apply.  For  although  if  the  word  was  written 
before  the  codicil,  the  latter  annuls  the  alleged  revocation,  and 
revives  the  will,  yet  if  it  was  written  afterwards,  then  the  ques- 
tion is,  whether  it  is  a  sufficient  revocation,  within  the  purview 
of  that  Act,  which  contains  our  existing  law  as  to  wills,  and  em- 
braces provisions  on  the  subject  of  revocation  of  wills,  more  strict 
and  precise  than  those  which  are  to  be  found  in  the  old  Act  of 
1705. 

The  act  of  1833,  section  thirteen,  enacts  that  no  will  in  writing 
concerning  any  real  estate,  shall  be  repealed,  nor  shall  any  devise 
or  direction  therein  be  altered,  otherwise  than  by  some  other  will 
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or  codicil  in  writing,  or  other  writing  declaring  the  same,  executed 
and  proved  in  the  same  manner  as  is  thereinbefore  provided,  or  by 
burning,  cancelling,  or  obliterating  or  destroying  the  same  by  the 
testator  himself,  or  by  some  one  in  his  presence,  or  by  his  express 
direction.  The  fourteenth  section  makes  the  same  provision,  as 
to  personal  estate,  except  in  case  of  a  nuncupative  will.  The 
mode  of  executing  and  proving  a  will  is  pointed  out  in  the  sixth 
section,  which  declares  that,  unless  the  person  be  prevented  by 
sickness,  the  will  shall  be  signed  by  him  at  the  end  thereof,  or  by 
some  person  in  his  presence,  and  by  his  express  direction,  and 
proved  by  two  witnesses. 

It  cannot  be  pretended  that  writing  the  word  "  obsolete"  can 
be  considered  as  a  burning,  cancelling,  obliterating  or  destroying 
the  will.  These  are  acts  perfectly  well  defined,  and  understood, 
and  a  written  declaration  that  a  will  is  obsolete  does  not,  in  our 
opinion,  fall  within  any  of  them,  but  is  comprehended  within  the 
former  class  of  revocations,  namely,  other  writing  declaring  the 
will  repealed  or  altered.  To  hold  it  to  be  within  the  latter  class 
would  confound  cases  entirely  distinct,  and  render  the  statute  a 
source  of  unceasing  doubt  and  litigation.  It  could  not  fall  within 
this  class  without  torturing  the  obvious  meaning  of  words,  and 
destroying  their  plain  import  by  subtle,  verbal  refinements.  Then 
as  a  revocation  under  the  first  branch  of  the  clause  in  the  Act,  it 
is  defective  in  not  being  signed  by  the  testator  in  the  manner  pre- 
scribed in  the  Act. 

The  language  of  our  Act  of  Assembly  resembles,  with  some 
slight  variation,  that  of  29  Car.  2,  c.  3,  sect.  6,  which  enacts  that 
no  devise  in  writing,  of  lands,  &c.,  nor  any  clause  thereof,  shall  be 
revocable,  "  otherwise  than  by  some  other  will  or  codicil  in  writing, 
or  other  writing  declaring  the  same,  or  by  burning,  cancelling, 
tearing  or  obliterating  the  same,  by  the  testator  himself,  or  in  his 
presence  and  by  his  directions  and  consent ;  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in 
force  until  the  same  be  burnt,  cancelled,  torn  or  obliterated  by  the 
testator,  or  his  directions,  in  manner  aforesaid,  or  unless  the  same 
be  altered  by  some  other  will  or  codicil  in  writing,  or  other  writing 
of  the  devisor,  signed  in  the  presence  of  three  or  more  witnesses, 
declaring  the  same."  In  Hilton  v.  King  (3  Lev.  86),  where  K, 
having  by  his  will  devised  lands  to  his  daughters  D  and  S,  and 
their  heirs,  and  designing  to  revoke  his  will  as  to  D  directed  the 
following  words  to  be  written  on  his  will,  viz  :  "  We,  whose  names 
are  underwritten,  do  testify  that  the  above-named  K  did,  the  day 
of  the  date  hereof,  publish  and  declare  that  the  several  clauses  and 
devises  in  his  will,  any  way  relating  to  his  daughter  D,  should 
cease  and  be  void,  she  being  since  married,  and  her  portion  paid : 
in  witness  whereof  we  have  hereunto  set  our  hands  this  28th  day 
of  October  1680 ;"  and  the  same  was  subscribed  by  four  witnesses, 
in  his  presence,  but  K  did  not  sign  the  same,  nor  any  other  person 
ii._ 58  2o 
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by  his  direction,  or  by  him  authorized.  These  revoking  words 
were  written  on  the  same  side  of  the  paper  on  which  the  will  was 
written,  and  immediately  under  the  testator's  name  subscribed 
thereto ;  and  it  was  held  that  this  was  not  a  revocation  for  want 
of  a  signing  by  the  testator.  This  case  seems  to  me  the  same,  in 
principle,  as  the  present,  and,  considerjng  the  similarity  of  our 
statutes  on  the  subject,  as  decisive  of  the  question  before  us. 

As  to  the  parol  evidence,  it  was  clearly  inadmissible.  Mere 
parol  declarations  by  the  testator,  as  to  his  intention  of  dying  in- 
testate, whether  before  or  after  the  making  of  his  will,  are  not 
admissible  to  show  a  revocation  of  it. 

Judgment  affirmed. 


Fitler  against  Beckley. 

The  consideration  of  a  note  given  for  goods  'sold  may  be  proved  by  a  third 
person,  without  the  production  of  the  books  in  which  the  goods  were  charged. 

Where  a  bill  or  note  is  made  payable  at  a  particular  place,  it  is  not  necessary 
that  the  payee  should  aver  presentation  at  that  place. 

Quxre.  Whether,  if  the  maker  or  acceptor  of  a  note  or  bill,  which  is  made 
payable  at  a  bank,  pays  the  money  into  the  bank  to  the  credit  of  the  payee,  and 
leaves  it  there,  it  will  discharge  him. 

A  sheriff,  on  an  action  against  him  by  the  payee  of  a  note,  for  allowing  an 
escape  of  the  maker  from  arrest,  under  a  capias  ad  respondendum,  may  set  up  the 
same  defence  as  the  maker  might  have  done. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia ;  in  which  an  action  on  the  case  was  brought  by  Nathaniel 
Beckley  and  Joseph  S.  Shipman,  trading  under  the  firm  of  Beckley 
&  Shipman,  against  Daniel  Fitler,  sheriff  of  the  city  and  county 
of  Philadelphia. 

The  declaration  contained  two  counts:  one  for  a  false  return, 
and  the  other  for  allowing  one  M.  M'Cabe  to  escape  from  arrest, 
under  a  writ  of  capias  ad  respondendum,  issued  against  him  by 
the  plaintiffs,  on  the  following  note : 

Philadelphia,  Oct.  4th  1839. 

!»• 

Seventy  days  after  date  I  promise  to  pay  to  the  order  of  Beck- 
ley  &  Shipman,  six  hundred  dollars  thirty-three  cents,  without 
defalcation,  for  value  received.  Payable  at  the  Bank  of  North- 
umberland. 

(Signed)  M.  M'CABE. 
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The  plaintiffs  then  called  William  G.  Lewis,  who  testified  as 
follows : 

I  know  M'Cabe  is  indebted  to  the  plaintiffs  in  the  sum  of 
$600.33.  I  have  personal  knowledge  of  the  consideration  of  that 
note,  for  I  assisted  in  packing  the  goods  for  which  it  was  given. 
Nathaniel  Beckley  and  Joseph  A.  Shipman  compose  the  partner- 
ship of  the  plaintiffs.  The  note  was  sent  to  Northumberland ;  it 
was  not  paid,  but  ordered  back  for  certain  reasons  which  I  will 
relate.  Before  the  maturity  of  that  note  I  was  at  Lancaster,  and 
was  told  there  that  Mr  M'Cabe  had  made  an  assignment  to  Mr 
M'Grant,  the  person  who  kept  the  public  housed  I  called  upon 
Mr  M'Grant,  who  took  me  into  his  house,  and  showed  me  the 
assignment,  and  an  inventory  of  effects  assigned.  Among  the 
list  of  creditors  was  the  firm  of  Beckley  &  Shipman.  I  then 
went  to  the  clerk's  office,  where  we  examined  it,  and  found  it 
was  a  legal  assignment.  I  then  made  inquiry  for  M'Cabe ;  we 
were  told  he  had  made  his  escape,  and  gone  to  Harrisburg.  I 
wrote  to  Messrs  Beckley  &  Shipman  what  I  was  informed,  and 
advised  them  to  send  the  note,  that  I  might  pursue  and  overtake 
him.  It  was  in  the  fore  part  of  December  1839 ;  can't  be  certain 
as  to  the  time.  I  followed  him  to  the  city  on  the  30th  of  January 
last  to  arrest  him.  We  went  to  Mr  Phillips's  office,  procured  a 
writ,  and  then  went  to  the  sheriffs  office.  Mr  Hedges  accompa- 
nied me  to  Commerce  Street.  Mr  Shipley  requested  him  to  be 
careful  and  secure  M'Cabe.  Mr  W.  Gladwin,  knowing  the  man, 
was  sent  with  Mr  Hedges.  About  9  o'clock,  Mr  Hedges  and  Mr 
Gladwin  came  to  the  office.  Mr  Hedges  said  that  Mr  M'Cabe 
had  been  arrested,  and  got  away  from  him;  that  he  had  made  him 
acquainted  with  the  writ ;  that  Mr  M'Cabe  left  the  bar-room  with 
him  and  the  bar-keeper;  that  M'Cabe  said  he  wanted  to  speak 
with  Mrs.  M'Guire,  the  landlady,  about  bail,  and  went  up  stairs. 
He  thought  he  heard  them  talking,  and  as  he  stayed,  he  went  up 
stairs,  called  him,  but  he  was  gone.  He  went  at  the  request  of 
Mr  Hedges  to  hunt  for  him ;  he  said  he  was  liable  for  the  debt, 
and  wished  me  to  solicit  from  the  firm  to  get  all  the  lenity  possible, 
as  he  couldn't  pay. 

Cross-examined — Mr  Gladwin,  our  porter,  Mr  Johnson,  and 
others,  were  present  at  the  conversation  with  Mr  Hedges,  when 
he  said  he  was  liable ;  it  was  repeated  several  times.  He  said  he 
had  made  himself  liable  for  the  debt.  I  returned  from  Lancaster 
before  the  note  came  to  hand.  It  had  been  sent  to  the  Northum- 
berland Bank  for  collection.  Can't  say  when  it  was  returned ; 
there  was  no  protest  with  it.  I  set  down  the  time  of  the  arrest 
at  the  time,  and  put  the  memorandum  in  my  wallet. 

William  W.  Gladwin  sworn.  I  was  requested  by  Beckley  & 
Shipman  to  accompany  the  officer,  Mr  Hedges,  because  I  knew 
M'Cabe.  We  took  our  station  in  the  bar-room  of  Mr  M'Guire's 
tavern,  on  the  Schuylkill.  Mr  M'Cabe  came  in,  when  the  officer 


460  SUPREME  COURT  {Philadelphia 

[Filler  v.  Beckley.] 

showed  the  writ.  He  wanted  to  edge  off  to  the  door.  I  called 
him  back,  and  cautioned,  the  officer  that  he  was  a  slippery  fellow. 
M'Cabe  expressed  a  wish  to  go  into  the  back  room  to  get  bail, 
and  I  told  the  officer,  Mr  Hedges,  not  to  let  him  go.  I  remained 
there  about  ten  minutes.  I  Heard  them  talking  together.  Mr 
Hedges  returned  into  the  bar-room,  and  said  he  had  escaped. 
We  went  up  stairs  and  searched  the  house ;  we  could  not  find 
him.  Mr  Hedges  said  he  was  holden  for  the  debt.  He  wished 
me  to  do  all  I  could  for  him,  and  to  tell  the  plaintiff  the  whole 
truth. 

William  G.  Lewis  recalled — The  books  show  how  much  M'Cabe 
is  indebted  to  the  plaintiff';  it  was  more  than  the  note.  When 
M'Cabe  gave  the  note,  we  gave  him  a  receipt  for  the  note  and 
balanced  the  account.  I  gave  a  receipt  to  M'Cabe  for  the  note, 
and  balanced  the  account  with  a  credit  for  the  note.  That  is  the 
note. 

The  plaintiffs  then  offered  in  evidence  the  note,  to  which  the 
defendant  objected ;  but  the  court  admitted  it,  and  the  defendant 
excepted. 

The  Judge  charged  the  jury  that  proof  of  the  presentation  of 
the  note  at  the  Northumberland  Bank  was  not  necessary  in  this 
case,  nor  was  it  necessary  for  the  plaintiff  to  prove  the  sale  of  the 
goods  in  question,  by  his  books  of  original  entries.  Such  a  sale 
may  be  proved  by  other  means,  though  the  books  may  exist. 

The  defendant  excepted  to  the  charge. 

Errors  assigned : 

1.  It  was  error  to  admit  the  note  in  evidence,  without  proof  of 
presentation  at  the  Bank  of  Northumberland. 

2.  It  was  error  to  charge  the  jury  that  such  presentation  was 
not  necessary. 

3.  It  was  error  to  charge  the  jury,  that  the  production  of  the 
books,  which  were  referred  to  by  the  witness  Lewis,  was  not 
necessary  to  establish  the  debt  of  the  plaintiff. 

4.  It  was  error  to  charge  the  jury,  that  a  sale  may  be  proved 
by  other  means,  and  though  the  books  may  exist. 

5.  It  was  error  not  to  charge  the  jury  that  there  was  no  proof 
of  debt  due  from  M'Cabe  to  plaintiff. 

6.  The  verdict  was  without  evidence  to  support  it. 

C.  Fallon,  for  plaintiff  in  error,  cited  2  Brod.  4*  Bing.  165,  (6 
E.  C.  L.  53) ;  16  East  110 ;  3  Camp.  247 ;  14  East  500 ;  2  Dowl 
#  Ry.  15;  11  Wheat.  174;  13  Pet.  144;  4  Camp.  200;  17  Johns. 
254 ;  8  Mass.  480. 

J.  M.  Read,  (with  whom  was  J.  A.  Phillips,)  contra,  referred  to 
3  Kent's  Com.  97 ;  3  Wend.  1 ;  17  Mass.  389  ;  3  Fairfield  19,  340 ; 
1  Ohio  Rep.  483 ;  1  Stew.  Alab.  Rep.  234 ;  5  Whart.  503  ;  Chitt.  on 
Bills  360 ;  4  M.  $  S.  505 ;  1  Chitt.  Jr.  20 ;  7  Watts  381. 
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The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J.  —  A  capias  ad  respondendum  having  been  issued  by 
Beckley  &  Shipman  against  M.  M'Cabe,  the  sheriff,  or  his  deputy, 
arrested  M'Cabe  and  allowed  him  to  escape. 

On  the  trial  of  this  case,  plaintiff  showed  the  writ,  proved  that 
M'Cabe  was  arrested  and  in  custody  of  the  officer  ;  and  then  to 
prove  the  amount  for  which  M'Cabe  was  liable,  showed  and 
proved  that  M'Cabe  made  and  delivered  to  the  plaintiffs  a  note 
as  follows  :  — 


Philadelphia,  October  4,  1839. 
Seventy  days  after  date  I  promise  to  pay  to  the  order  of  Beckley 
&  Shipman,  Six  Hundred  Dollars   Thirty-three  Cents,  without 
defalcation,  for  value  received.     Payable  at  the  Bank  of  North- 
umberland. 

(Signed)  M.  M'CABE." 

The  witness  who  proved  the  note,  stated  that  he  helped  to  pack 
the  goods  for  which  the  note  was  given,  and  the  amount  was 
entered  in  the  books  of  Beckley  &  Shipman,  and  this  note  given 
for  the  amount  ;  that  witness  gave  M'Cabe  a  receipt  for  the  note, 
and  the  books  were  balanced  by  the  note.  That  the  note  had  been 
sent  to  the  Bank  of  Northumberland  for  collection;  but  that, 
having  learned  that  M'Cabe  had  made  an  assignment,  the  note 
was  sent  for,  and  M'Cabe  having  come  to  this  city,  the  writ  issued 
and  on  the  30th  of  January  1840,  the  officer  arrested  him.  The 
note  did  not  appear  to  have  been  protested  at  Northumberland. 

The  note  was  then  offered  in  evidence,  objected  to,  and  admitted 
by  the  court.  It  does  not  appear  why  the  note  was  objected  to, 
nor  that  the  defendant  gave  any  evidence. 

The  Judge  told  the  jury  "  that  proof  of  the  presentation  of  the 
note  at  the  Northumberland  Bank  was  not  necessary  —  such  proof 
is  not  necessary  in  the  case  ;  nor  was  it  necessary  to  prove  the 
sale  of  the  goods  by  the  books  of  original  entries  —  such  sale  may 
be  proved  by  othef  means,  though  the  books  do  not  exist,  or  are 
not  produced.  The  argument  here  was  confined  to  the  two  first 
errors  assigned  —  which,  in  fact,  are  the  same  —  as  the  three  last 
are  in  substance  the  same. 

We  find  a  difference  of  opinion  existed  between  the  courts  of 
Common  Pleas  and  King's  Bench,  on  the  question  whether  a  note 
payable  at  a  particular  place  must  be  presented  at  that  place;  or 
if  not  paid,  whether  the  maker  of  the  note,  or  acceptor  of  the  bill, 
might  be  sued,  without  proving  such  presentation  and  demand  at 
the  place  designated.  The  reason  why  it  was  supposed  important 
enough  to  divide  two  courts  for  so  long  a  time,  was,  perhaps, 
because  such  notes  were  drawn  by  individual  bankers,  or  by  per- 
sons who  kept  their  cash  at  a  particular  banker's,  and  therefore 
made  their  notes  payable  there.  The  one  court  held  it  a  condi- 
tion precedent  to  a  right  of  action  ;  the  other,  that  if  the  debtor 
n.  —  2o* 
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had  the  money  at  the  place  at  the  time,  and  proved  this,  and 
brought  it  into  court,  it  was  equivalent  to  a  tender,  and  threw 
the  costs  on  the  plaintiff.  It  was  found  necessary,  in  order  to 
settle  the  law,  to  carry  the  matter  to  the  highest  tribunal,  and  in 
2  B.  fy  B.  65,  (6  Eng.  Com.  Law  Rep.  65),  we  find  the  case,  and 
the  reasons  of  the  two  courts  for  their  several  opinions  at  large. 
The  House  of  Lords  decided  that  it  was  necessary  to  present  the 
note  or  bill  at  the  place ;  but  this  did  not  settle  the  law ;  for  Par- 
liament enacted,  very  soon  after,  that  if  a  note  or  bill  was  made 
or  accepted,  payable  at  a  particular  place,  and  not  elsewhere,  it 
must  be  demanded  at  that  place — but  payable  at  a  particular 
place,  it  might,  when  due,  be  demanded  any  where,  or  recovered 
wherever  suit  was  brought. 

The  question  has  been  agitated  and  decided  in  most  of  our 
state  courts,  and  in  the  Supreme  Court  of  the  United  States ;  and 
in  all  except  one,  or  perhaps  two  states,  it  has  been  settled  that  a 
demand  at  the  place  is  not  necessary.  Many  of  these  cases  will 
be  found  in  13  Peters  144,  5,  7;  and  in  3  Kent's  Com.  97  (last  ed.), 
and  following  pages  and  note.  I  incline  to  the  opinion  in  13 
Peters,  as  above,  that  if  the  maker  or  acceptor,  where  the  money 
is  payable  at  a  bank,  pays  the  money  into  the  bank  to  the  credit 
of  the  payee  on  such  note  or  bill,  and  leaves  it  there,  it  will  be  a 
complete  discharge,  though  the  money  should  be  lost  by  robbery 
of  the  bank  or  otherwise ;  but  this  case  does  not  call  for  an  opinion 
of  the  court  on  this  point.  It  does  not  seem,  however,  that  the 
matter,  as  alleged,  is  open  in  this  state;  for  though  no  case  is 
recollected  where  the  note  was  payable  in  money  at  a  particular 
place,  yet  we  have  in  7  Watts  380,  a  case  where  a  note  for  $45 
was  payable  at  a  furnace  in  castings,  of  a  description  specified  at 
a  certain  time ;  and  we  held  it  necessary  that  the  defendant,  in 
order  to  discharge  himself,  must  prove  that  he  had  at  the  time 
castings  of  the  requisite  description. 

This  would  seem  to  settle  the  point  in  this  state ;  but  if  it  was 
open,  there  ought  to  be  very  strong  reasons  to  induce  this  court 
to  settle  a  matter  differently  from  what  has  been  established  in 
all  the  surrounding  states,  and  in  the  Supreme  Court  of  the 
United  States. 

The  other  error  related  to  the  charge  as  to  the  non-production 
of  the  plaintiffs'  books,  to  prove  the  sale  and  delivery  of  the  goods 
for  which  M'Cabe  gave  the  note.  This  point  was  not  mentioned 
in  the  argument  before  this  court.  There  is  nothing  in  it.  The 
witness  was  examined  without  asking  for  the  books.  When  those 
errors  were  assigned,  the  counsel  did  not  reflect  on  the  difference 
between  the  seller  of  goods,  who  can  only  prove  the  sale  and 
delivery  by  the  production  of  his  book  of  original  entries,  which 
we  admit,  though  the  entries  were  made  by  the  seller,  and  a  third 
person,  who,  acting  for  the  owner,  sells  or  packs  the  goods,  and 
delivers  them  to  the  buyer,  and  then  having  calculated  the 
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amount,  or  seen  it  in  the  book,  in  the  presence  of  the  buyer,  receives 
a  note  from  buyer  to  seller  for  the  amount ;  such  person  can  prove 
the  note  was  given  for  consideration  without  the  book. 

Judgment  affirmed. 


In  the  matter  of  Dr  T.  W.  Dyott's  Estate. 
Appeal. 

In  February  1836,  the  defendant,  T.  W.  D.,  set  up  a  banking  establishment 
called  the  Manual  Labour  Bank,  and  gave  to  certain  trustees  a  bond  and  warrant 
of  attorney,  reciting,  among  other  things,  that  whereas  T.  W.  D.  has  already, 
and  is  about  to  issue  his  certain  promissory  notes  for  the  payment  of  divers  sums 
of  money  on  their  being  presented  at  his  banking-house  in  the  city  of  Philadel- 
phia, according  to  the  tenor  and  effect  of  said  notes,  now  the  condition  is  such, 
that  if  the  above  bounden  T.  W.  D.  shall  at  all  times  hereafter  pay  and  discharge 
all  and  every  the  promissory  notes  made  payable  by  him  as  aforesaid,  then  the 
said  obligation  to  be  void.  Held,  that  it  embraced  all  notes  whatever  in  the  na- 
ture of  bank-notes,  whether  payable  on  demand  or  post-notes  payable  at  any  future 
period. 

Held,  also,  that  J.  R.,  who  in  May  1837  took  an  assignment  of  it  from  the 
trustees,  and  in  May  1838  re-assigned  it  to  them,  and  after  the  execution  of  the 
bond,  and  before  the  re-assignmeni  advanced  a  large  sum  of  money  to  the  obligor 
on  an  invoice  of  goods  and  glassware,  as  collateral  security,  which  the  obligor 
retained  in  his  possession  and  sold  in  July  1837  to  third  persons,  who  removed 
and  disposed  of  it,  any  negligence  on  the  part  of  such  obligor  would  not  affect 
J.  R.,  as  between  him  and  other  creditors  of  the  obligor,  though  it  might  be 
otherwise  as  between  him  and  a  surety. 

A  person  may  relinquish  a  collateral  security  given  to  him  by  his  debtor  with- 
out the  consent  of  the  other  creditors  of  the  debtor,  and  not  thereby  lose  his  resort 
against  the  debtor's  property,  though  he  might  be  liable  to  the  debtor  if  the 
security  was  lost  by  his  negligence. 

Although  such  creditor  be  also  a  nominal  trustee  for  the  creditors  of  the 
debtor,  that  would  not  affect  his  claim  against  the  trust  estate,  if  he  has  not  vio- 
lated his  duty  as  trustee. 

Nor  if  such  creditor  afterwards  take  the  bond  of  the  original  debtor,  and  an- 
other bond  of  two  others  as  collateral  security  for  his  advances,  and  then  release 
the  latter,  but  with  a  stipulation  that  it  should  not  affect  the  liability  of  the  origi- 
nal obligor,  is  his  claim  against  the  trust  fund  affected. 

But  it  is  clear  that  when  the  money  is  advanced  after  the  sale  of  the  goods 
pledged,  the  claim  of  the  advancing  creditor  is  not  affected  by  having  parted  with 
the  goods. 

Notes  of  a  bank  received  as  collateral  security  after  such  bank  has  suspended 
specie  payments,  but  afterwards  gone  on  for  a  time  under  a  specific  arrangement, 
are  embraced  by  a  bond  given  to  secure  the  notes  of  the  bank,  if  the  creditors  on 
notes  issued  before  the  suspension  omitted  to  issue  process  of  execution  under  the 
bond  when  forfeited,  and  gave  no  notice  to  receivers  of  notes  afterwards  issued. 

Nor  is  it  any  objection  that  such  notes  were  taken  from  the  obligor  as  collateral 
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security  for  moneys  advanced  to  the  obligor  after  the  suspension,  if  the  transac- 
tion was  bonajide,  and  for  a  debt  fairly  due. 

Nor  that  it  was  done  after  the  obligor  had  given  bond  to  take  the  benefit  of 
the  insolvent  act. 

A  creditor  holding  collateral  security  has  a  right  to  come  in  on  the  fund  of  his 
debtor  chargeable  with  it,  to  the  full  amount  of  the  notes  received,  provided  it 
does  not  exceed  his  debt. 

APPEAL  from  the  District  Court  of  the  city  and  county  of 
Philadelphia.  In  the  action  of  Ball  v.  Dyott  and  several  ethers, 
the  real  estate  of  the  defendant  Dr  T.  W.  Dyott  was  sold  by  writs 
of  levari  facias  and  venditioni  exponas,  and  an  auditor  was  ap- 
pointed by  the  District  Court  to  distribute  the  proceeds,  which 
were  claimed  by  depositors,  note-holders  of  the  Manual  Labour 
Bank  established  by  the  defendant  in  the  city  of  Philadelphia,  and 
by  other  claimants.  The  fund  in  court,  after  deducting  liens  and 
charges,  amounted  to  $15,714.39. 

The  auditor  reported  that, 

The  claims  upon  this  fund  which  have  been  presented  to  your 
auditor,  are  for  deposits  of  money  with  the  defendant,  and  on  notes 
of  the  Manual  Labour  Bank,  of  which  he  was  the  proprietor,  and 
appear  to  have  originated  as  follows,  to  wit : 

On  the  2d  of  February  1836  the  defendant  commenced  the  busi- 
ness of  a  banker.  He  established  a  bank  which  he  called  the 
"  Manual  Labour  Bank,"  and  received  money  on  deposit  from 
various  persons  for  a  limited  time,  agreeing  to  pay  the  depositors 
a  certain  rate  of  interest.  He  also  issued  his  promissory  notes,  which 
were  called  Manual  Labour  Bank  Notes,  and  were  intended  to,  and 
did  circulate  as  bank-notes,  payable  at  his  "  Banking-House." 

As  a  security  to  the  public  against  loss,  either  by  depositing 
money  with  him,  or  by  his  failure  to  pay  his  notes,  or  both,  the 
defendant,  on  the  llth  day  of  May  1836,  executed  a  bond  to  Ste- 
phen Simpson,  Samuel  S.  Sneyd,  Peter  Y.  Calder,  and  John  A. 
Rowe,  for  $500,000,  conditioned  for  the  payment  and  discharge 
of  all  and  every  the  promissory  notes,  made  payable  by  him  at  his 
banking-house  in  the  city  of  Philadelphia,  and  also  for  the  pay- 
ment of  all  and  every  sum  of  money  left  and  deposited  with  him 
at  his  said  banking-house,  upon  demand  made  according  to  the 
tenor  and  effect  of  the  said  notes,  and  the  terms  and  conditions  of 
such  deposits. 

On  the  said  llth  day  of  May  1836,  judgment  was  entered  in 
your  honourable  court  upon  the  said  bond,  and  this  is  the  first 
unsatisfied  judgment  on  record  against  the  defendant. 

On  the  19th  day  of  May  1837,  the  said  Stephen  Simpson,  Sa- 
muel S.  Sneyd,  Peter  Y.  Calder,  and  John  A.  Rowe,  executed  an 
assignment  of  the  said  bond  to  Jacob  Ridgway,  which  assignment 
Mr  Ridgway  appears  to  have  accepted. 

On  the  19th  day  of  May  1838,  the  said  Jacob  Ridgway  re- 
assigned the  said  bond  to  the  said  Stephen  Simpson,  Samuel  S. 
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Sneyd,  Peter  Y.  C alder,  and  John  A.  Rowe,  but  your  auditor  is 
not  informed  that  this  re-assignment  was  ever  accepted. 

A  printed  copy  of  the  said  bond,  with  the  assignments,  will  be 
found  annexed  to  this  report,  marked  schedule  D. 

SCHEDULE    D. 

Know  all  men  by  these  presents,  that  I,  Thomas  W.  Dyott,  of 
the  city  of  Philadelphia,  Doctor  of  Medicine,  am  held  and  firmly 
bound  unto  Stephen  Simpson,  Samuel  S.  Sneyd,  Peter  Y.  Calder, 
and  John  A.  Rowe,  in  the  sum  of  $500,000,  lawful  money  of  the 
United  States,  to  be  paid  to  the  said  Stephen  Simpson,  Samuel  S. 
Sneyd,  Peter  Y.  Calder,  and  John  A.  Rowe,  their  certain  attor- 
ney, executors,  administrators  or  assigns ;  to  which  payment  well 
and  truly  to  be  made  I  do  bind  myself,  my  heirs,  executors,  and 
administrators  firmly  by  these  presents,  sealed  with  my  seal,  dated 
the  9th  day  of  May  1836. 

Whereas  the  above  bounden,  Thomas  W.  Dyott,  has  already, 
and  is  about  to  issue  his  certain  promissory  notes  for  the  payment 
of  various  sums  of  money  on  their  being  presented  at  his  banking- 
house  in  the  city  of  Philadelphia,  according  to  the  tenor  and  effect 
of  the  said  notes.  And  has  already,  and  is  also  about  to  receive 
and  hold  on  deposit  such  sums  of  money  as  shall  be  left  and  de- 
posited with  him  at  his  said  banking-house,  allowing  and  paying 
for  the  same  such  interest  and  on  such  terms  and  conditions  as 
have  already  and  shall  hereafter  be  agreed  on  with  the  depositors 
thereof,  and  in  default  thereof  execution  to  be  issued  and  the  real 
estate  of  the  said  Thornas  W.  Dyott  to  be  forthwith  sold,  or  so 
much  thereof  as  shall  be  fully  sufficient  to  pay  and  satisfy  all  such 
notes,  deposits,  and  demands  so  outstanding  and  unpaid  after  de- 
mand duly  made  of  the  said  Thomas  W.  Dyott,  according  to  the 
tenor  and  effect  of  the  said  notes,  and  the  terms  and  conditions  of 
such  deposits,  and  the  proceeds  of  such  sales  to  be  applied  to  the 
payment  of  the  said  notes  and  deposits  with  interest  as  aforesaid, 
by  the  said  Stephen  Simpson,  Samuel  S.  Sneyd,  Peter  Y.  Calder, 
and  John  A.  Rowe,  their  certain  Attorney,  executors,  administra- 
tors or  assigns. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden,  Thomas  W.  Dyott,  shall  at  all  times  hereafter,  pay  and 
discharge  all  and  every  the  promissory  notes  made  payable  by 
him  as  aforesaid,  and  also  pay  over  all  and  every  sum  of  money 
deposited  with  him  as  aforesaid,  according  to  the  terms  and  con- 
ditions of  such  deposits,  and  shall  in  all  respects  fulfil  all  the  agree- 
ments, terms,  and  conditions  entered  into  by  him  touching  or  con- 
cerning the  same,  then,  and  in  such  case,  this  obligation  to  be  null 
and  void,  otherwise  to  be  and  remain  to  and  for  the  uses  and  pur- 
poses aforesaid  in  full  force  and  effect. 

(Signed)  T.  W.  DYOTT,     [SEAL]. 

Sealed  and  delivered  in  the  presence  of,  &c. 
n.  —  59 
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For  a  valuable  consideration  to  us  in  hand  paid  by  Jacob  Ridg- 
way, of  the  city  of  Philadelphia,  we  do  assign,  transfer,  and  set 
over  unto  the  said  Jacob  Ridgway,  his  heirs,  executors,  adminis- 
trators, and  assigns,  all  the  within  named  obligation,  and  the  pen- 
alty therein  mentioned,  and  all  the  moneys  due  and  to  grow  due 
thereon,  and  all  on  the  same  terms  and  conditions  as  is  herein  fully 
expressed,  to  hold  to  the  said  Jacob  Ridgway  in  trust  for  the  uses 
and  purposes  within  mentioned :  and  also  the  judgment  entered 
in  the  District  Court  thereon,  in  the  city  and  county  of  Philadel- 
phia, No.  248,  March  1836 :  In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  at  Philadelphia,  this  19th  May 
1837. 


(Signed)  STEPHEN  SIMPSON, 

SAML.  S.  SNEYD, 
P.  Y.  CALDER, 
JOHN  A.  ROWE, 

Sealed  and  delivered  in  presence  of  us,  &c. 


SEAL 

SEAL 


SEAL 
SEAL 


I  hereby  agree  to  the  assignment  of  this  bond,  and  the  judg- 
ment entered  thereon  by  the  within  named  obligees  to  Jacob  Ridg- 
way. 

Witness  my  hand  this  19th  May  1837. 

(Signed)  T.  W.  DYOTT. 

Witness  present,  &c. 

For  a  valuable  consideration  to  me  in  hand  paid  by  Stephen 
Simpson,  Samuel  S.  Sneyd,  Peter  Y.  Calder,  and  John  A.  Rowe, 
I  do  assign,  transfer,  and  set  over  unto  the  said  Stephen  Simpson, 
Samuel  S.  Sneyd,  Peter  Y.  Calder,  and  John  A.  Rowe,  their  heirs, 
executors,  administrators,  and  assigns,  all  the  within  named  obli- 
gation and  the  penalty  therein  mentioned,  and  all  the  moneys  due 
and  to  grow  due  thereon,  and  all  on  the  same  terms  and  conditions 
as  therein  expressed,  to  hold  to  the  said  Stephen,  Samuel  S.,  John 
Y.,  and  John  A.,  in  trust  for  the  uses  and  purposes  therein  men- 
tioned :  and  also  the  judgment  entered  in  the  District  Court 
thereon  in  the  city  and  county  of  Philadelphia,  No.  248,  March 
1836. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  at 
Philadelphia,  this  llth  of  September  1838. 

Without  prejudice  to  me,  or  recourse, 

(Signed)  J.  RIDGWAY,     [SEAL]. 

Sealed  and  delivered  in  presence  of,  &c. 

I  hereby  agree  to  the  assignment  of  this  bond  and  the  judgment 
entered  thereon,  by  the  within  named  obligees  and  assigned  to 
the  said  Jacob  Ridgway,  by  the  said  Jacob  Ridgway  to  Ste- 
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phen  Simpson,  Samuel  S.  Sneyd,  Peter  Y.  Calder,  and  John  A. 
Rowe. 

Philadelphia,  September  11,  1838. 

(Signed)  T.  W.  DYOTT,     [SEAL]. 

Witness  present,  &c. 

The  Manual  Labour  Bank  (which  is  identified  with  the  defend- 
ant) appears  to  have  gone  on  prosperously  until  the  4th  day  of 
November  1837,  when  it  suspended  specie  payments,  and  never 
afterwards  fully  resumed. 

The  testimony  of  Peter  Y.  Calder  and  John  B.  Dyott  to  this 
point,  who  were  examined  before  your  auditor,  is  annexed  to  this 
report,  marked  schedule  E. 

SCHEDULE    E. 

Statements  of  Peter  Y.  Calder  and  Jno.  B.  Dyott,  who  were 
examined  before  the  auditor  29th  of  July  1840. 

Peter  Y.  Calder  affirmed.  I  was  a  teller  in  the  Manual  Labour 
Bank.  The  first  entry  of  deposits  in  the  bank  books  was  on  the 
2d  of  February  1836.  The  business  of  the  bank  commenced  on 
that  day.  On  the  4th  of  November  1837,  the  bank  stopped  pay- 
ment. It  never  fully  resumed  after  that  date.  But  after  that 
date  Doct.  Dyott  made  payments  as  far  as  he  could  accumulate 
funds. 

Under  the  direction  of  Judge  King,  I  counted  the  Manual  La- 
bour notes  surrendered  by  Doct.  Dyott.  The  statement  in  the 
auditor's  possession  with  my  signature  is  correct.  The  notes  were 
under  my  control  till  counted  by  Mr  Glentworth.  I  assisted  Mr 
G.  in  counting  them.  They  were  counted  by  both  of  us. 

John  B.  Dyott  sworn.  I  was  one  of  the  firm  of  J.  B.  &  C.  W. 
Dyott.  After  the  Manual  Labour  Bank  broke  in  1837,  we  redeem- 
ed a  large  quantity  of  the  bills  of  the  Manual  Labour  Bank  in 
goods.  We  redeemed  over  $100,000  in  glass-ware,  drugs  and 
other  articles.  They  were  brought  to  our  store  and  so  redeemed, 
because  they  could  not  be  redeemed  in  the  bank.  In  November, 
the  4th  or  5th,  the  Manual  Labour  Bank  broke. 

I  think  all  the  notes  held  by  Danl.  Mann  were  given  to  him  after 
the  failure  of  the  bank.  They  were  given  him  as  collateral  secu- 
rity for  any  notes  that  he  might  discount.  All  the  notes  held  by 
Danl.  Mann  have  our  endorsement.  He  holds  now  about  $16,000 
of  those  notes.  They  are  the  same  notes  on  which  he  claimed 
before  the  auditor  in  our  estate ;  under  our  assignment  Danl.  Mann 
signed  a  release.  Samuel  S.  Sneyd  is  dead. 

Examined  by  Mr  Wheeler.  The  notes  I  have  spoken  of  were 
given  by  Doct.  Dyott,  but  were  drawn  by  M.  B.  Dyott  and  en- 
dorsed by  us.  They  will  speak  for  themselves. 

On  the  5th  day  of  December  1837,  the  defendant  issued  a  "  bul- 
letin," announcing  his  future  plan  of  operations,  and  subsequently 
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made  new  issues  of  Manual  Labour  Bank  notes  to  a  very  large 
amount.  The  most  of  these  notes  were  made  payable  one  year 
after  date,  and  are  distinguished  by  the  name  of  post  notes.  Some 
of  them  bear  date  as  late  as  the  month  of  September  1838. 

A  copy  of  the  "  bulletin"  will  be  found  annexed  to  this  report, 
marked  schedule  F,  and  headed  "  Final  arrangement  of  business" 

SCHEDULE    F. 

Manual  Labour  Bank,  Dec.  5,  1837. 
Final  Arrangement  of  Business. 

The  following  scale  of  progressive  redemption  of  the  bills  of 
the  Manual  Labour  Bank  exceeding  the  denomination  of  50  cents, 
is  now  submitted  by  the  proprietor  to  the  option  of  bill-holders, 
the  interest  on  the  sums  deposited  to  date  from  the  4th  of  Novem- 
ber 1837. 

1.  In  the  month  of  January  he  will  receive  his  bills  of  the  deno- 
mination of  $1.00  on  deposit,  at  legal  interest,  to  be  refunded  to 
depositors  at  the  following  periods,  and  in  the  proportions  here 
laid  down:  —  £  of  the  sum  deposited  in  January  of  this  denomi- 
nation to  be  drawn  on  the  10th  of  February,  in  50  and  25  cent 
bills  of  this  bank,  which  will  be  redeemed,  if  demanded,  in  five 
days  from  the  time  of  payment;  £  on  the  15th  of  February,  in 
like  manner ;  £  on  the  20th,  in  like  manner ;  \  on  the  28th,  in  like 
manner,  and  on  the  same  conditions.    The  day  of  deposit  to  make 
no  difference  to  bill-holders,  as  to  preference  of  time  in  the  refund- 
ing of  their  respective  amounts. 

2.  In  the  month  of  February  he  will,  in  like  manner,  receive  on 
deposit  his  bills  of  the  denomination  of  $2.00,  to  be  refunded  at 
the  same  periods,  and  in  the  same  proportions,  in  his  bills  of  $1.00, 
50  and  25  cents,  on  the  10th,  17th,  24th,  and  31st  of  the  following 
month,  (March). 

3.  In  the  month  of  March  he  will,  in  like  manner,  receive  on 
deposit  his  bills  of  $3.00,  to  be  refunded  at  the  same  periods,  and 
in  the  same  proportions,  in  his  bills  of  $2.00,  $1.00,  50  and  25 
cents  on  the  10th,  18th,  25th,  and  30th  of  the  following  month, 
(April). 

4.  In  the  month  of  April  he  will,  in  like  manner,  receive  on 
deposit  his  bills  of  $5.00,  to  be  refunded  at  the  same  periods,  and 
in  the  same  proportion,  in  his  bills  of  $3.00,  $2.00,  $1.00,  50  and 
25  cents  on  the  10th,  18th,  25th,  and  30th  of  the  following  month, 
(May). 

5.  In  the  month  of  May  he  will,  in  like  manner,  receive  on 
deposit  his  bills  of  the  denomination  of  $10.00,  to  be  refunded  at 
the  same  periods,  and  in  the  same  proportion,  in  his  bills  of  $5.00, 
$3.00,  $2.00,  $1.00,  50  and  25  cents  on  the  9th,  18th,  25th,  and 
30th,  of  the  following  month,  (June). 

N.  B.  In  order  to  prevent  mistakes,  the  bills  issued  to  depositors 
and  redeemable  in  five  days  from  the  period  of  payment,  will  con- 
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tain  on  their  face  the  date  of  issue.   The  interest  only  to  be  allow- 
ed on  bills  issued  prior  to  the  4th  of  November  1837. 

It  will  be  observed  that  all  deposits,  with  this  exception,  will 
bear  interest  from  the  4th  of  November  1837,  up  to  the  period  of 
refunding  them,  on  the  respective  proportions. 

DC/3  As  each  denomination  of  his  notes  is  redeemable  prior  to 
their  repayment  to  depositors,  it  will  be  observed  that  the  bills  of 
the  Manual  Labour  Bank  become  then  equivalent  to  money,  and 
in  Jive  days  from  the  time  of  issue,  are  all  redeemable  and  equal 
to  current  bank  bills. 

***  Depositors  who  do  not  draw  their  money  on  the  respective 
days  of  its  becoming  due,  will  be  considered  as  four  months'  de- 
positors in  the  saving  fund. 

(Signed)  T.  W.  DYOTT,  Banker. 

STEPHEN  SIMPSON,  Cashier. 

In  the  year  1838,  at  the  December  Term  of  the  Court  of  Com- 
mon Pleas  of  Philadelphia  county,  the  defendant  filed  his  petition 
to  the  said  court,  for  the  benefit  of  the  insolvent  laws  of  this  com- 
monwealth. And  in  the  month  of  January,  A.  D.  1839,  the  Manual 
Labour  Bank  was  finally  closed. 

Two  classes  of  creditors  were  created  by  the  banking  operations 
of  the  defendant,  namely : 
1st.  The  depositors. 
2d.    The  note-holders. 

And  these  two  classes  are  subdivided  into 
Original  creditors,  and 
Subsequent  creditors, 

having  reference  to  the  4th  of  November  1837,  the  date  of  the 
failure  of  the  Manual  Labour  Bank. 

The  original  creditors,  include  all  depositors  and  note-holders 
whose  claims  upon  the  defendant  accrued  prior  to  the  failure  of 
the  bank,  in  November  1837. 

The  subsequent  creditors,  comprehend  all  depositors  and  note- 
holders whose  claims  accrued  subsequently  to  the  failure  of  the 
bank,  in  the  said  month  of  November. 

With  regard  to  the  rights  of  these  parties  to  come  upon  the  fund 
in  court,  several  points  have  been  made  before  your  auditor. 

William  L.  Hirst,  Esq.,  on  behalf  of  the  original  creditors, 
argued  that  the  failure  of  the  Manual  Labour  Bank,  in  November 
1837,  was  a  forfeiture  of  the  bond:  that  the  right  of  the  original 
creditors  to  the  whole  of  the  security  of  the  bond  then  became 
vested :  and  that  the  whole  of  the  fund  in  court  must  go  to  the 
original  creditors,  because  the  bond  was  actually  forfeited  to  their 
use  before  the  subsequent  creditors  were  created. 

Your  auditor  differs  with  Mr  Hirst  upon  this  point,  and  is 
clearly  of  opinion  that  both  classes  of  creditors  are  placed  upon 
the  same  footing  as  regards  the  security. 
n.— -2p 
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It  is  undoubtedly  true,  that  on  the  said  4th  of  November  1837, 
the  defendant  forfeited  his  right  to  any  further  stay  of  execution 
on  the  judgment  entered  upon  the  bond.  Any  note-holder  or 
depositor,  by  making  the  proper  application  to  the  trustee,  might 
have  caused  the  real  estate  of  the  defendant  to  be  sold,  or  so  much 
thereof  as  would  have  been  necessary  for  the  payment  of  the 
claims  of  all  depositors  and  note-holders  then  existing,  who  had 
complied  with  the  conditions  of  the  bond.  No  steps,  however, 
appear  to  have  been  taken  by  the  creditors  at  that  time,  to  avail 
themselves  of  the  means  provided  for  their  security.  The  defend- 
ant was  allowed  to  continue  his  banking  operations ;  he  made  his 
own  terms  for  the  payment  of  his  debts,  as  will  be  seen  by  the 
bulletin  of  the  5th  of  December  1837 ;  and  although  unable  to 
redeem  the  notes  he  had  already  issued,  went  on  making  new 
issues  to  a  very  large  amount,  without  any  interference,  that  your 
auditor  has  been  informed  of,  either  on  the  part  of  the  creditors  or 
their  trustee. 

Every  new  note  that  was  issued,  professed  upon  its  face  to  be 
"  secured  in  trust  on  real  estate,"  precisely  as  notes  of  the  original 
issue.  If  there  was  no  such  security  for  those  notes,  or  if,  in  other 
words,  the  bond  had  been  forfeited,  and  the  rights  of  the  original 
creditors  to  the  whole  of  the  security  had  become  vested,  they 
should  have  made  that  fact  known  at  the  time.  By  failing  to  do 
so,  they  were  instrumental  in  misleading  the  public  with  regard 
both  to  the  extent  and  the  value  of  the  security  under  the  bond, 
and  in  propping  up  the  credit  of  the  Manual  Labour  Bank. 

To  give  to  the  original  creditors,  under  these  circumstances, 
the  exclusive  benefit  of  the  fund  in  court,  would  be  to  contravene 
directly  a  principle  that  has  always  been  scrupulously  upheld  by 
our  courts,  and  that  is  necessary  to  the  legal  vitality  of  almost 
every  transaction  of  business.  That  principle  prohibits  one  from 
holding  a  secret  interest  in  property  which  is  the  apparent  right 
of  another.  Thus,  in  relation  to  personal  property,  possession  is 
regarded  as  the  most  notorious  evidence  of  ownership,  and  no 
assignment  of  personal  chattels  is  valid,  without  notice  of  the 
transaction ;  which  notice,  as  a  general  rule,  must  be  the  actual 
transfer  of  the  possession  of  the  chattels  to  the  purchaser.  And 
in  the  case  of  a  confession  of  a  judgment ;  it  is  no  lien  upon  the 
real  estate  of  the  defendant,  until  notice  of  the  judgment  is  given 
by  placing  it  upon  the  record  of  a  court.  In  the  sale  of  real 
estate,  no  innocent  purchaser  shall  suffer  by  the  negligence  of 
another,  who  had  obtained  a  prior  conveyance  from  the  same 
person,  and  omitted  to  have  it  recorded :  the  purpose  of  recording 
the  conveyance  is  to  give  notice  of  the  transaction. 

In  the  case  before  us,  there  is  a  judgment  upon  the  record, 
covering  so  much  of  the  real  estate  of  the  defendant  as  was  unen- 
cumbered when  that  judgment  was  entered.  It  was  given  for 
the  security  of  all  persons,  who,  at  a  certain  time,  not  ascertained 
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in  the  judgment  or  the  bond  upon  which  it  was  entered,  should 
be  depositors  in  the  bank  of  the  defendant,  or  holders  of  a  certain 
description  of  his  promissory  notes,  namely,  such  as  were  made 
payable  at  his  banking-house,  in  the  qity  of  Philadelphia. 

The  time  at  which  this  security  might  be  forfeited  to  the  use  of 
depositors  and  note-holders,  could  only  be  ascertained  by  the  hap- 
pening of  a  certain  event. 

Arid  the  number  of  persons  who  were  to  participate  in  the  secu- 
rity, remained  unlimited  until  that  event  actually  occurred. 

This  was  an  event  to  occur  to  the  depositors  and  note-holders 
themselves ;  and  until  notice  given  of  its  occurrence  by  those  to 
whom  it  was  to  occur,  it  was  not  to  be  presumed  that  the  event 
had  happened. 

If,  then,  until  notice  given,  the  number  of  persons  entitled  to  the 
benefit  of  the  security  remained  unlimited,  it  is  clear  that  the 
number  was  not  limited  on  the  4th  of  November  1837,  no  such 
notice  having  been  given  at  that  time. 

And  if  the  number  was  unlimited  at  that  time,  it  is  equally 
clear  that  the  original  creditors,  being  the  creditors  then  existing, 
are  not  exclusively  entitled  to  the  fund  in  court. 

Now  the  subsequent  creditors  were  created  before  notice  was 
given  of  the  event  alluded  to ;  and  consequently  before  there  was 
any  limit  to  the  number  entitled  to  participate  in  the  security  of 
the  bond.  Their  rights  are  therefore  concurrent  with  those  of  the 
original  creditors,  and  your  auditor  has  so  regarded  them  in  re- 
porting distribution  of  the  fund. 

Another  point  was  raised  before  your  auditor  in  relation  to  the 
post  notes. 

C.  Wheeler,  Esq.,  argued  that  all  the  post  notes  of  the  Manual 
Labour  Bank  should  be  excluded  in  the  distribution  of  the  fund. 
That  no  such  notes  had  been  issued  by  the  defendant  when  he 
executed  the  bond,  and  that  the  bond  had  reference  only  to  notes 
of  the  same  character  as  those  which  had  already  been  issued. 

A  reference  to  the  language  of  the  bond,  and  to  the  notes  them- 
selves, will  answer  this  objection.  It  will  be  found  that  no  par- 
ticular character  of  note  is  described,  other  than  promissory  notes, 
for  the  payment  of  money,  made  payable  at  the  banking-house  of 
the  defendant. 

If  the  bond  be  construed  strictly,  nearly  all  the  small  notes 
issued  by  the  defendant,  prior  to  the  failure  of  the  bank,  must  be 
excluded,  and  the  post  notes  objected  to  by  Mr  Wheeler  admitted. 
Because  the  principal  part  of  the  smaller  denomination  of  notes 
are  not  promissory  notes  for  the  payment  of  money ;  they  are  for 
the  payment  of  bank  notes  only,  and  the  law  does  not  recognise 
bank  notes  as  money.  Whereas,  all  of  the  post  notes  are  legal 
promissory  notes  for  the  payment  of  money,  and  are  made  paya- 
ble at  the  banking-house  of  the  defendant. 

But  if  the  meaning  of  the  parties  is  to  be  an  index  to  the  pro- 
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per  construction  of  the  bond,  its  language  must  be  interpreted 
more  liberally  for  the  note-holders,  and  all  the  notes  of  the  Man- 
ual Labour  Bank  which  have  been  issued  and  received  in  good 
faith,  must  be  allowed  their  due  proportion  of  the  fund.  They 
all  profess  on  their  face  to  be  alike  secured  by  the  bond,  and  there 
can  be  no  doubt  that  the  defendant  intended  they  should  be  so 
secured. 

Your  auditor  has  placed  all  the  notes  on  the  same  footing,  allow- 
ing them  a  pro  rata  share  of  the  fund,  with  the  exception  of 
$75,000  held  by  Jacob  Ridgway,  and  presented,  and  $30,700  held 
and  presented  by  Daniel  Mann. 

The  statement  of  Mr  Ridgway,  made  before  the  Insolvent 
Court,  in  the  matter  of  the  application  of  the  defendant  for  the 
benefit  of  the  insolvent  laws,  which  was  in  evidence  before  your 
auditor,  a  copy  of  which  is  annexed  to  this  report,  marked  sched- 
ule H,  will  explain  the  manner  in  which  Mr  Ridgway  came  to  the 
possession  of  the  notes,  on  which  he  now  claims  a  proportion  of 
the  fund  in  court. 

SCHEDULE   H. 

Statement  of  Jacob  Ridgway,  made  on  affirmation  before  the 
Insolvent  Court  at  Philadelphia,  on  the  25th  of  February  1839,  in 
the  matter  of  the  application  of  Thomas  W.  Dyott,  M.  D.,  for  the 
benefit  of  the  insolvent  laws : 

"  When  Dr  Dyott  commenced  banking,  he  owed  me  nothing 
except  some  notes  discounted  for  him  to  a  small  amount :  the  notes 
were  principally  on  New  York  which  I  discounted.  The  amount 
advanced  to  him  in  1836,  was  $8175.91,  for  notes  discounted  on 
New  York;  the  first  item  of  which  was  on  the  15th  July  1836; 
at  that  time,  say  1836,  he  might  have  been  indebted  to  me  $4000 
to  $5000  for  money  lent.  The  loan  of  money  commenced  in  Feb- 
ruary 1837  :  in  1837  I  loaned  to  Dr  Dyott  $50,239.08  in  cash  upon 
a  deposit  of  glass-ware  and  other  goods  to  the  amount  of  $93,829.28 
per  invoice,  which  was  assigned  and  set  over  to  Jacob  Ridgway, 
on  the  7th  of  April  1837,  as  a  collateral  security  for  money  ad- 
vanced, or  to  be  advanced.  In  addition,  I  required  that  Dr  Dyott 
should  have  the  goods  insured,  which  was  done  in  two  policies  of 
$21,000,  say  $42,000,  which  were  assigned  over  to  J.  Ridgway 
on  the  14th  of  April  1837.  Jacob  Ridgway  advanced  a  further 
sum,  in  1838,  of  $49,460,  all  in  cash,  bottomed  on  the  same  secu- 
rity, making  about  $100,000  in  the  two  years,  and  received  on 
account  of  $18,275  for  notes  collected  by  T.  Craven.  I  cannot 
tell  what  became  of  the  goods  lodged  as  a  collateral  security ;  I 
never  got,  directly  or  indirectly,  one  cent's  worth  of  them ;  he, 
Dr  Dyott,  had  the  keys  of  the  stores  in  which  they  were,  as  he 
had  other  goods  in  the  same  stores.  I  do  not  know  where  they 
are,  or  went  to :  I  have  understood  they  were  sold,  or  turned  over 
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•with  other  goods  to  his  son  and  nephew,  but  I  never  got  any  part 
of  them.  I  received  also  as  collateral,  three  packages  of  Manual 
Labour  notes,  one  on  the  6th  of  May  1837,  $25,000;  in  the  same 
month,  one' of  $10,000,  and  one  on  the  10th  of  September  1838, 
$40,000 — in  all  $75,000.  I  have  those  notes  now.  I  never  open- 
ed those  packages,  but  suppose  they  contain  the  amount  alleged, 
and  I  gave  receipts  for  them  in  accordance,  and  which  packages 
were  to  remain  in  my  fire-proof  at  his  risk.  When  I  discovered 
that  the  goods  had  been  turned  over  to  his  son  and  nephew,  and 
that  I  could  not  get  hold  of  them,  I  then  insisted  that  Dr  Dyott 
should  give  a  joint  bond  with  his  son  and  nephew,  J.  and  C.  Dyott. 
Accordingly  one  was  given  on  the  1st  of  February  1838,  for 
$45,594.85,  executed  by  Dr  Dyott,  John  B.  Dyott,  and  Charles 
W.  Dyott :  another  was  given  on  the  20th  of  May  1838,  for 
$13,879.67  by  the  same  parties,  dated  20th  of  May  1838,  both 
payable  one  year  after  date.  I  also  purchased  of  Dr  Dyott  on 
the  4th  of  September  1838,  a  judgment  of  H.  B.  Pennock's  for 
$5000,  and  gave  him  a  check  on  the  Bank  of  Pennsylvania  for 
that  sum  to  his  order.  I  also,  at  the  earnest  solicitation  of  Dr 
Dyott,  took  an  assignment  of  a  mortgage  of  Ball's  on  the  glass- 
works property ;  the  mortgage  had  been  sued  out  and  the  property 
sold  by  Ball  and  purchased  by  young  Dyott,  who  could  not  pay 
for  it ;  the  sale  was  annulled,  and  the  mortgage  was  assigned  to 
me,  when  I  paid  to  C.  E.  Lex,  the  attorney,  $5354,  (the  receipt 
and  check  produced  in  court).  When  I  took  the  goods  as  a  col- 
lateral, I  took  his  bond  and  warrant,  dated  6th  of  April  1837,  for 
$40,000,  conditioned  for  the  payment  of  such  money  as  I  might 
advance  to  him ;  the  bond  was  entered  up  in  the  Supreme  Court. 
I  also  took  three  notes,  one  of  M.  B.  Dyott,  of  24th  of  July  1837, 
endorsed  by  J.  B.  and  C.  W.  Dyott  and  T.  W.  Dyott,  at  four 
months,  for  $2000 ;  one  other,  dated  2d  of  August  1838,  drawn 
and  endorsed  by  the  same,  for  $2000 ;  and  one  other  drawn  by  J. 
B.  and  C.  W.  Dyott,  dated  16th  of  August  1838,  for  $2000,"en- 
dorsed  by  T.  W.  Dyott.  The  endorsers  requested  that  the  notes 
should  not  be  protested,  and  a  writing  to  hold  themselves  respon- 
sible was  drawn  and  signed.  The  three  notes  were  not  discount- 
ed ;  he  had  got  a  part  of  the  money  before  and  some  afterwards ; 
he,  Dr  T.  W.  Dyott,  owes  rne  now  $66,000,  being  cash  loaned  to 
him.  As  it  has  been  stated  that  I  was  in  the  habit  of  going  to 
Dyott's  drug-store  next  to  his  bank,  three  or  four  times  a  week,  I 
here  request  to  distinctly  state  that  I  was  not  in  the  drug-store 
more  than  eight  times  during  the  whole  course  of  Dyott's  busi- 
ness as  a  banker,  and  only  once  in  his  banking-house,  and  that 
time  at  his  particular  request.  As  far  as  my  knowledge  goes, 
there  is  $16,000  mortgage  on  the  forty  houses  in  Kensington,  and 
$15,000  on  the  glass-works,  beside  the  Ball  mortgage  before  men- 
tioned. I  have  no  knowledge  of  searches  being  made  when  the 
$500,000  judgment  bond  was  given ;  none  were  made  when  I  took 
„.  _  60  2  p  * 
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the  assignment.  I  kept  an  account  in  the  Manual  Labour  Bank, 
to  the  amount  of  $5700 ;  here  is  my  bank-book  showing  the  trans- 
action, consisting  of  depositing  small  notes  of  other  institutions  in 
his  bank,  and  drawing  out  his  notes  to  pay  away  as  they  were 
more  current  at  that  time  than  any  others,  and  ceased  to  do  so 
when  they  became  uncurrent.  I  have  also,  during  that  time,  sent 
good  money  to  the  amount  of  $1000  to  82000  to  be  exchanged  for 
his  small  notes,  and  sent  small  papers  to  specify  the  particular 
kind  of  notes  I  wanted;  for  those  the  money  was  either  sent  or 
paid  to  the  Doctor  when  he  called.  I  was  not  aware  that  my 
name  was  in  the  deposit  books  as  trustee  to  his  bank,  until  I  heard 
it  mentioned  here.  Dr  Dyott  signified  for  the  first  time  to  me  that 
he  was  insolvent,  the  latter  part  of  last  year,  and  that  he  was  not 
able  to  go  on ;  before  that  he  always  said  he  had  plenty  of  means 
to  pay  all  his  debts.  In  October  1837,  I  told  Dr  Dyott  I  did  not 
think  he  had  enough  to  pay  all  his  debts  :  he  replied  that  he  had 
enough  and  plenty  to  pay  every  body,  but  only  wanted  assistance, 
and  if  he  could  get  some  money  to  pay  off  the  claims  pressing  so 
hardly  upon  him,  the  shinplasters  and  deposit  money,  that  things 
would  go  on  well  enough.  My  reply  to  this  was  that  his  credit 
was  so  much  tarnished  that  nothing  would  restore  the  confidence 
of  the  public,  short  of  paying  the  whole  of  the  debts  he  owed. 
If  he  had  a  sum  of  money  to-day,  it  would  be  exhausted  imme- 
diately, and  the  pressure  renewed,  unless  that  sum  was  sufficient 
to  pay  all  his  debts ;  and  as  his  credit  was  now  gone,  it  was  my 
opinion  he  had  better  wind  up  his  affairs  by  turning  all  his  mova- 
bles and  real  estate  into  cash,  and  pay  off  the  depositors  and  note- 
holders. He  differed  with  me  in  opinion  with  regard  to  that  pol- 
icy, and  replied  if  he  could  get  a  little  money  he  could  go  on  with 
credit  to  himself. 

I  told  him  he  ought  to  know  his  own  affairs  best,  but  that  I  was 
still  of  the  same  opinion,  that  he  ought  to  turn  all  his  means  into 
cash,  and  pay  his  creditors  off,  and  if  not  enough  to  pay  all,  to 
pay  as  far  as  he  could.  He  observed  he  was  in  danger  of  being 
mobbed  if  he  stopped.  I  told  him  to  pacify  the  minds  of  the  pub- 
lic, to  state  to  them  what  he  meant  to  do,  to  stop  and  pay  as  far 
as  he  could — that  would  have  the  effect  of  quieting  the  public 
mind.  This  was  about  the  amount  of  our  conversation.  He 
never  distinctly  stated  his  insolvency  to  me  until  he  applied  for 
the  benefit  of  the  insolvent  law.  He  has  been  very  cautious  in 
stating  to  me  his  situation ;  he  would  communicate  his  wants,  but 
not  his  inability  to  pay.  I  believe  he  was  loth  to  let  me  know, 
as  I  have  often  predicted  that  matters  would  end  as  they  have. 
He  never  entered  into  details  of  his  means  except  once ;  he  then 
told  me  that  his  brother  and  himself  had  entered  into  partnership 
with  some  one  to  build  a  steam-engine,  which  would  yield  him 
$100,000.  He  invited  me  to  look  at  it.  I  did  so,  but  was  satis- 
fied it  would  never  do.  I  told  him  it  would  be  a  loss  instead  of 
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a  gain ;  he  said  it  had  cost  from  8  to  $10,000,  but  I  expect  it  cost 
much  more ;  I  told  him  that  I  apprehended  my  money  had  gone 
there,  and  if  I  had  known  it  to  be  so,  I  would  not  have  let  him 
have  it.  I  felt  angry  with  him  for  entering  into  such  an  impru- 
dent affair.  He  never  gave  me  the  particulars  of  his  property.  I 
never  had  possession  of  the  property  lodged  and  assigned  as  a 
collateral ;  it  was  so  very  bulky,  that  it  could  not  well  be  removed, 
and  I  confided  in  Dr  D.'s  word  and  honour  that  he  would  not 
remove  the  goods  without  my  consent ;  he  had  goods  in  the  same 
warehouses.  I  have  seen  the  goods  while  they  were  in  the  ware- 
houses. I  received  a  written  notice  to  produce  my  accounts  and 
vouchers  in  court,  which  are  here  before  the  court. 

I  signed  the  release  of  the  young  Dyotts,  who  have  made  an 
assignment,  in  order  to  obtain  the  dividend,  as  they  got  the  goods 
which  had  been  clandestinely  taken  from  me.  The  lot  adjoining 
to  the  glass-works  has  never  been  paid  for  by  Dr  D. ;  the  price 
of  the  lot  was  to  have  been  $3000.  He  has  no  title  or  claim  to 
the  lot;  he  gave  his  notes  in  October  1935,  for  the  purchase 
money,  which  were  renewed  from  time  to  time,  and  finally  not 
paid.  Half  this  lot  belonged  to  Clayton  Earl's  estate;  he  gave 
his  notes  for  $1500  to  that  estate,  which  I  paid  by  lending  the 
Doctor  the  money  to  do  it  with,  and  he  gave  me  an  order  to  Mr 
Miller  and  Mr  Earl,  the  heirs  of  Clayton  Earl,  to  make  me  the 
title  for  one  half — the  other  half  was  mine.  I  do  not  wish  to  com- 
mit myself,  or  say  anything  wrong  in  regard  to  this  lot.  The 
property  described  in  Ball's  mortgage  was  sold  twice.  Dyott  did 
not  wish  it  sold,  and  said  if  it  was  separated  from  the  other 
glass-works  property,  it  would  do  great  injury  to  that  estate,  and 
at  his  request  and  solicitation  I  bought  the  mortgage.  The  first 
sale  by  the  sheriff  was  null ;  it  was  sold  to  a  man  who  could  not 
pay  for  it ;  the  ten  days  had  run  out,  and  the  money  had  to  be 
raised.  I  sold  it  at  sheriff's  sale  three  months  afterwards — it  did 
me  no  good,  but  cost  me  attorney's  fees  to  collect  the  money 
which  I  lost. 

Cross-examined  by  Mr  Phillips — It  has  been  stated  that  money 
was  put  into  your  hands  by  Dr  Dyott,  to  buy  in  his  estate. 

Answer. — I  know  of  no  means  of  Dr  D.  There  never  was  any 
sum  put  into  my  hands  to  buy  in  his  real  estate,  not  to  the  amount 
of  one  single  farthing,  except  what  I  have  stated  this  day,  on 
account  of  his  debt.  I  always  told  him  he  vastly  overrated  the 
value  of  his  property;  that  there  were  original  mortgages  on  it, 
and  it  must  be  sold  by  the  sheriff.  He  valued  it  at  $200,000 ;  I 
told  him  that  I  did  not  think  any  person  would  give  him  850,000 
for  it,  if  he  meant  to  pay  for  it.  Dr  D.  did  not  give  me  $1000  as 
a  bonus  to  hold  the  bond  for  $500,000,  nor  any  other  sum.  I  was 
prevailed  on  by  Dr  D.,  after  much  persuasion,  to  take  the  assign- 
ment of  this  bond.  I  was  called  on  by  Mr  Simpson  with  Dr  D., 
one  evening  at  my  office,  and  I  believe  the  ostensible  object  of 
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their  calling  was  to  know  if  I  would  advance  any  more  money. 
I  inquired  of  them  the  amount  of  his  debts,  such  as  the  amount 
of  deposit  money,  small  notes  in  circulation,  and  p&st  notes.  They 
said  from  72  to  $75,000  deposites,  2  to  $3000  in  small  notes  in 
circulation,  and  about  $90,000  in  post-notes.  This  was  after 
things  had  become  desperate ;  I  asked  Simpson  how  much  money 
they  wanted ;  he  said  if  he  had  $30,000  he  could  go  on ;  I  said, 
here  is  a  debt  of  about  $170,000,  and  I  could  not  see  how  he 
could  get  rid  of  that  debt  with  $30,000 ;  he  said  he  would  pay  off 
the  most  pressing  demands  now  bearing  heavily  on  the  bank ;  I 
said  it  would  not  last  longer  than  one  week,  or  two  at  the  farthest ; 
I  asked  where  they  could  get  the  $30,000 ;  they  wished  to  know 
if  I  would  give  $20,000 ;  I  said  I  was  deep  enough  in,  and  would 
go  no  farther,  and  it  would  only  be  the  shifting  the  debt  from  one 
to  the  other,  and  told  him  I  had  no  money  to  lend  in  that  way.  I 
do  not  recollect  saying  Dr  Dyott  was  a  fool  for  binding  up  his 
real  estate.  I  never  was  consulted  on  the  subject  of  the  young 
Dyotts'  debts,  or  about  either  of  their  failures ;  I  know  nothing  of 
his  checks  or  notes,  except  what  has  been  here  related  by  myself. 
The  $5000  judgment  of  Pennock's,  which  I  took  of  Dyott,  was 
paid  for  in  my  check  on  the  Bank  of  Pennsylvania,  for  $5000, 
drawn  to  Dyott's  order,  and  by  him  endorsed  when  he  received 
the  money ;  it  was  not  a  special  fund,  as  has  been  stated,  to  pay 
the  Ball  mortgage,  but  the  money  was  paid  as  above  stated, 
when  the  judgment  of  Pennock  was  assigned  to  me,  and  Dyott 
got  every  cent  of  the  money;  the  judgment  is  due  in  July  next, 
drawing  interest.  I  know  nothing  of  the  way  the  young  Dyotts 
carried  on  their  business  or  their  concerns,  having  been  there  so 
seldom.  In  1836  I  was  in  their  counting-house  twice;  in  1837, 
three  or  four  times,- and  in  1838  twice;  not  exceeding  eight  times 
in  three  years,  and  only  once  in  the  banking-room,  which  can 
scarcely  be  called  so,  as  I  did  not  go  through  it ;  I  did  not  remain 
three  minutes  in  the  room ;  I  never  was  behind  the  counter,  or 
handled  one  cent's  worth  of  money,  or  done  any  business  of  any 
kind  whatever;  I  merely  looked  at  the  room,  and  passed  out 
again ;  and  when  in  the  drug  store  or  counting-house  of  the  young 
Dyotts  I  did  not  remain  from  over  one  to  fifteen  minutes  each 
time ;  I  have  never  received  one  farthing  of  the  payment  on 
the  bonds  which  I  hold  of  the  Dyotts,  not  even  the  interest ;  I  do 
not  believe  I  shall  be  caught  again  by  such  a  bank. 

The  following  original  vouchers  were  produced  and  examined 
by  the  court : 

1.  An  invoice  of  goods  amounting  to  $93,899.25,  which  said 
goods  were  assigned  and  transferred  by  Dr  Dyott  to  J.  Ridgway, 
on  the  7th  of  April  1837,  as  a  collateral  security  for  money  he 
might  advance ;  which  said  goods  were  afterwards  sold  and  trans- 
ferred by  Dr  Dyott  to  J.  B.  &  C.  W.  Dyott,  and  by  them  removed 
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from  the  stores,  without  the  knowledge  or  consent  of  J.  Ridgway, 
by  which  he  lost  his  lien  on  them. 

2.  Two  policies  of  insurance  for  21,000  each,  say  $42,000,  on 
the  above  goods,  which  said  two  policies  were  assigned  by  Dr 
Dyott  to  J.  Ridgway  on  the  14th  of  April  1837. 

3.  The  original  checks,  drawn  by  J.  Ridgway  to  Dr  Dyott's 
order  on  the  Bank  of  Pennsylvania,  and  paid  to  Dyott  in  the  year 
1837  —  $50,239. 

4.  The  original  checks,  drawn  by  the  same  to  the  same,  and  on 
the  same  bank,  during  the  year  1838  —  $49,460. 

The  amount  of  cash  loaned  and  paid  over  to  Dr  Dyott  in  two 
years, $99,699 

From  which  is  to  be  deducted, 

A  judgment  against  Pennock  for 5,000 

Mortgage  assigned  by  Ball, 5,354 

Notes  of  hand  collected  and  paid  over, 18,275 

Note  discounted, 5,600 

$34,229 

The  securities  which  J.  Ridgway  holds  for  this  balance  are, 
Dr  Dyott  and  J.  B.  &  C.  W.  Dyott's  bond,  dated  1st  of  Feb- 
ruary 1838,  for $45,594.85 

Do.         do.         do.      20th  of  May  1838,  for    -    -       13,879.67 
Three  notes  of  hand  of  the  above  parties  for  $2000 
each,  is 6,000.00 

The  amount  actually  due  to  J.  Ridgway  by  tfie 
Dyotts,  for  which  he  has  no  other  than  the  above 
obligation  as  security, $65,474.52 

Mr  Randall,  for  Mr  Ridgway,  offered  in  evidence  the  two  bonds 
of  T.  W.  Dyott  and  J.  B.  &  C.  W.  Dyott;  also  the  three  notes  for 
82000  each,  all  of  which  are  referred  to  in  the  said  statement. 

Mr  Randall  further  offered  in  evidence  a  copy  of  a  note,  dated 
6th  of  May  1837,  addressed  to  T.  W.  Dyott,  by  Jacob  Ridgway; 

one  dated  September  10th,  1838,  and  one  dated  May ,  1839, 

from  the  same  to  the  same.  These  were  objected  to  by  Mr  Hirst, 
and  not  received. 

The  invoice  of  glass-ware  referred  to  in  the  said  statement  of 
Mr  Ridgway,  with  the  assignment  thereof,  was  also  in  evidence 
before  your  auditor;  a  copy  of  the  assignment  will  be  found 
annexed  hereto,  marked  schedule  G. 

SCHEDULE   G. 

Copy  of  the  Assignment  of  the  Glass-ware  to  Jacob  Ridgway  by 

Thomas  W.  Dyott. 

For  value  received,  I  do  hereby  assign,  transfer,  and  set  over, 
unto  Jacob  Ridgway,  all  the  before-mentioned  goods,  wares, 
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merchandise,  and  glass-ware,  stored  and  being  in  my  stores,  in  a 
court  on  the  east  side  of  Second  street,  a  short  distance  north  of 
Arch  street,  back  of  Nos.  76,  78,  and  80,  mentioned  in  the  afore- 
said invoice,  all  my  right,  title,  interest,  claim,  and  demand  in, 
and  to  the  same,  for  his  own  proper  use  and  benefit ;  being,  how- 
ever, intended  to  secure  him  from  all  losses,  damages,  or  suffering, 
from  or  on  account  of  moneys  which  he  has  advanced  and  paid 
over  to  me,  or  such  sum  or  sums  that  he  may  hereafter  advance 
and  pay  over  to  me,  and  to  indemnify  him  from  all  losses  on 
account  of  any  and  all  notes,  drafts,  or  endorsements  of  mine, 
which  he  may  now  hold,  or  hereafter  hold,  and  not  paid  at  matu- 
rity, and  generally  to  save  him  harmless  from  all  losses,  damages, 
and  inconvenience.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  seventh  day  of  April,  1837. 

(Signed)  T.  W.  DYOTT.     [SEAL]. 

Witness,  B.  H.  MOORE. 

Remark. — The  above  assignment  was  written  on  an  invoice  of 
glass-ware,  amounting  to  $93,899.23. 

The  policies  of  insurance  referred  to  in  the  said  statement,  were 
likewise  produced  in  evidence. 

Mr  Hirst,  in  objecting  to  the  claim  of  Mr  Ridgway,  made  the 
following  points,  to  wit : — 

1.  The  demand  should  be  reduced  from  $75,000  to  $66,000, 
that  being  the  amount  of  the  bonds. 

2.  The  notes  were  given  to  Mr  Ridgway  as  collateral  to  his 
private  bonds,  and  $40,000  are  dated  September  10th,  1838,  many 
months  after  both  bonds  are  dated ;  and  after  Dyott's  real  estate 
had  been  advertised  by  the  sheriff,  and  he  had  given  bond  to  take 
the  benefit  of  the  insolvent  laws. 

3.  Mr  Ridgway,  as  trustee,  was  compelled  to  sue  out  execution 
when  the  bank  broke,  in  November  1837 :  and  by  not  so  doing,  if 
the  holders  of  post-notes  cut  out  the  then  existing  creditors,  he 
cannot  claim  now  as  against  his  cestui  que  trusts. 

4.  Mr  Ridgway  giving  himself  out  as  holder  of  a  bond  for 
$500,000,  as  capital  of  the  bank,  knowing  it  was  not  sufficient, 
cannot  claim  against  his  cestui  que  trust. 

5.  Mr  Ridgway  released  J.  B.  &  C.  W.  Dyott,  and  thereby 
released  Dr  Dyott,  or  at  least  his  claim  here,  as  against  third 
persons. 

6.  Mr  Ridgway  having  been  trustee,  could  not  accept  the  notes 
to  secure  a  private  debt. 

7.  The  bond  became  forfeited  on  the  4th  of  November  1837, 
and  no  subsequent  issues  could  devest   the  holders  of  existing 
debts.  • 

Mr  Randall  in  reply  to  Mr  Hirst : — 

1.  The  claim  is  not  on  the  bonds  given  by  T.  W.  Dyott,  J.  B. 
Dyott,  and  C.  W.  Dyott,  to  Mr  Ridgway,  but  on  the  notes  secured 
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by  the  bond  and  warrant  of  attorney  of  T.  W.  Dyott  alone,  dated 
9th  of  May  1836,  in  the  penal  sum  of  $500,000,  and  entered  up 
llth  of  May  1836.  If,  however,  the  claim  were  based  on  the  two 
bonds  of  T.  W.  Dyott  and  others,  it  would  be  no  ground  of  dimi- 
nution, inasmuch  as  the  penal  sum  of  those  two  bonds  amount  to 
$118,949.24. 

2.  It  is  immaterial  when  the  notes  were  given,  they  are  secured 
by  and  refer  back  to  the  judgment  of  $500,000;  they  are  an  addi- 
tional security  for  a  pre-existing  debt.     Any  process  that  issued 
to  sell  the  property  of  T.  W.  Dyott,  before  the  delivery  of  these 
notes  by  T.  W.  Dyott  to  J.  Ridgway,  must  have  long  since 
expired ;  and  if  they  had  not,  it  would  not  alter  the  rights  of  the 
parties. 

3.  Mr  Ridgway  was  not  compelled  to  sue  out  execution  in 
November  1837. 

(1.)  No  execution  could  issue  without  a  writ  of  inquiry  under 
the  Statute  of  8  &  9  W.  3,  chap.  17.  (See  Tidd's  Practice 
508-9.) 

(2.)  No  one  of  the  cestui  que  trusts  (creditors  under  the  bond) 
demanded  or  required  it. 

(3.)  Without  such  demand,  specifically  stating  the  debt,  Mr 
Ridgway  could  not  know  for  what  sum,  or  in  whose  favour, 
to  issue  process. 

(4.)  There  should  have  been  exhibited  to  Mr  Ridgway,  legal 
evidence  of  the  debt,  and  a  tender  of  expenses. 

(5.)  Each  cestui  que  trust  could  proceed  on  the  judgment  with- 
out the  aid,  consent,  or  interference  of  Mr  Ridgway. 

(6.)  Mr  Ridgway  was  not  compelled  to  issue  process  at  all : 
there  might  have  been  a  dispute  as  to  the  debt,  and  he  might 
have  been  made  liable  for  damages,  in  case  no  sum  was  due, 
or  a  less  sum  was  due  than  that  demanded  by  the  creditor  at 
whose  instance  such  process  issued. 

4.  Mr  Ridgway  did  not  give  himself  out  as  the  holder  of  a  bond 
for  $500,000,  as  capital  of  the  bank,  knowing  it  was  not  sufficient; 
there  has  never  been  produced  the  slightest  evidence  of  this  alle- 
gation.   He  accepted  the  assignment  of  the  judgment,  and  nothing 
more.     The  judgment  contains  no  statement  of  what  property  it 
bound.     If  Mr  Ridgway  has  ever  fraudulently  recommended  to 
any  person  or  persons  Dr  Dyott's  notes  or  bank,  which  is  denied, 
and  of  which  there  is  no  evidence,  he  is  respectively  liable  to  such 
person  or  persons  in  unliquidated  damages,  to  be  determined  by  a 
court,  with  the  aid  of  a  jury  or  juries,  and  cannot  be  made  liable 
in  this  manner  to  the  whole  body  of  creditors  collectively  in  the 
aggregate  amount  of  their  debts. 

5.  At  the  time  Mr  Ridgway  released  J.  B.  &  C.  W.  Dyott,  a 
contemporaneous  agreement  was  executed  that  such  release  should 
not  affect  or  impair  his  claim  on  T.  W.  Dyott,  which  agreement 
has  been  given  in  evidence  before  the  auditor.     The  note-holders 
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and  depositors  who  claim  as  judgment  creditors,  are  not  third 
persons;  they  have  no  other  or  better  rights  in  this  case  as  against 
Mr  Ridgway,  than  T.  W.  Dyott  himself. 

6.  This  is  an  assertion  without  any  authority  to  sustain  it ;  if 
it  mean  any  thing,  it  is,  that  Dr  Dyott  was  not  bound  to  pay  any 
debt  he  might  contract  with  Mr  Ridgway. 

7.  What  is  termed  the  forfeiture  of  the  bond,  could  not  impair 
the  rights  of  subsequent  parties,  otherwise  but  one  cestui  que  trust 
could  ever  be  satisfied :  viz.  he  who  first  make  demand  and  pro- 
duced default.     One  forfeiture  of  a  bond  is  perfectly  consistent 
with  subsequent  forfeitures,  and  has  never  been  construed  to  bar 
the  rights  of  subsequent  claimants :  in  this  case,  the  doctrine  of 
priority  of  claim  is  not  applicable,  much  less  a  claim  for  any  ante- 
cedent holder  or  holders,  in  such  a  manner  as  to  bar  all  others 
whose  debts  were  subsequently  contracted. 

Mr  Wheeler,  (for  G.  W.  Todd,  a  depositor,)  in  objecting  to  Mr 
Ridgway's  claim,  argued  that  Mr  Ridgway  had  been  paid  by  Dr 
Dyott  to  the  extent  of  $90,000,  according  to  the  invoices  of  glass- 
ware which  were  assigned  to  him,  with  the  policies  of  insurance. 
That  there  was  no  evidence  to  show  why  Mr  Ridgway  did  not 
avail  himself  of  that  transfer ;  and  that  inasmuch  as  he  had  suf- 
fered the  property  to  escape  from  him,  he  must  consider  his  claim 
as  having  been  fully  satisfied. 

Mr  Randall,  in  reply  to  this,  said  that  the  property  assigned  had 
never  been  delivered  to  Mr  Ridgway.  The  key  of  the  store  that 
contained  it  was  retained  by  Dr  Dyott,  and  the  property  was  after- 
wards removed  by  Dyott,  without  the  knowledge  of  Mr  Ridgway. 
That  the  assignment  of  the  goods  was  a  mere  nullity,  inasmuch 
as  possession  did  not  follow  it ;  and  could  not,  therefore,  affect  the 
liability  of  Dyott  to  Ridgway,  or  the  claim  of  Mr  Ridgway  in 
this  case. 

Upon  this  point- your  auditor  is  of  opinion  that  although  Mr 
Ridgway  was  not  in  the  actual  possession  of  the  glass-ware  as- 
signed to  him  by  the  defendant,  it  cannot  be  said,  that  it  was  not 
under  his  control,  and  that  he  was  not  to  all  intents  and  purposes 
the  owner  of  it.  He  considered  it  a  sufficient  security,  for,  accord- 
ing to  his  own  statement,  upon  that  security  was  bottomed  the 
whole  loan  of  money  to  Dr  Dyott. 

Mr  Ridgway's  position  is  this :  He  is  first  put  in  possession  of, 
or  has  placed  under  his  control,  sufficient  property  to  pay  the 
amount  of  his  claim  against  the  defendant.  He  also  received 
$35,000  of  Manual  Labour  Bank  notes,  as  a  further  collateral 
security  for  the  same  claim.  He  allows  the  first  security  to  escape 
him,  and  afterwards  receives  an  additional  sum  of  Manual  Labour 
Bank  notes,  amounting  to  $40,000 — making  in  all  875,000.  By 
resorting  to  the  second  security  he  diminishes,  by  $75,000,  the 
only  security  which  the  other  creditors  under  the  bond  can  now 
look  to,  and  which  is  already  insufficient  to  indemnify  them  from 
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loss.  Are  the  interests  of  third  parties  to  suffer  from  Mr  Ridg- 
way's  neglect  to  secure  himself  out  of  the  property  first  placed 
under  his  control  ?  Dr  Dyott  may  be  still  liable  to  Jacob  Ridg- 
way,  but  the  depositors  and  note-holders  may  reasonably  consider 
the  claim  of  Mr  Ridgway  satisfied ;  for  by  his  own  negligence  the 
property  transferred  to  him  as  a  collateral  security  has  been  lost. 
Without  recurring  to  the  argument  of  Mr  Hirst,  this  appears  to 
your  auditor  to  be  a  sufficient  ground  for  excluding  the  claim  of 
Mr  Ridgway  in  this  case. 

The  claim  of  Daniel  Mann  is  upon  $30,700,  of  notes  of  the 
Manual  Labour  Bank,  delivered  to  him  in  September  1838,  by  the 
defendant  in  the  executions,  as  a  collateral  security  for  notes  which 
Daniel  Mann  had  discounted  for  the  defendant. 

Your  auditor  is  of  opinion  that  the  bond  was  not  given  to  secure 
the  private  debts  contracted  by  Dr  Dyott,  as  contradistinguished 
from  such  as  were  incurred  by  the  receiving  of  deposits  and  the 
issuing  of  his  bank-notes.  This  is  manifest  from  the  language  of 
the  bond  itself,  which  refers  particularly  to  deposits  made  and  to 
be  made,  and  to  such  notes  only  as  were  and  should  be  made  pay- 
able at  the  banking-house  of  the  defendant ;  thus  clearly  distin- 
guishing the  Manual  Labour  Bank  notes  from  his  private  business 
notes. 

The  debt  due  to  Daniel  Mann  was  not  a  bank  debt,  but  a  pri- 
vate debt,  created  by  discounting  the  notes  of  Michael  B.  Dyott, 
with  the  endorsement  of  J.  B.  &  C.  W.  Dyott.  It  was  to  secure 
this  private  debt  that  the  notes  now  held  by  Daniel  Mann  were 
given  him  by  the  defendant,  and  that,  too,  at  a  time  when  a  por- 
tion of  the  real  estate  of  the  defendant  had  been  advertised  for 
sale  by  the  sheriff,  and  after  he  had  filed  his  bond  to  take  the  ben- 
efit of  the  insolvent  laws,  and  was  notoriously  in  failing  circum- 
stances. 

To  allow  this  claim  upon  the  fund,  would,  therefore,  be  recog- 
nising as  proper  and  legal,  a  transaction  which  is  not  only  incon- 
sistent with  the  purport  of  the  bond,  but  which  amounts  to  a  seri- 
ous invasion  of  the  rights  of  those  who  had  received  the  notes  of 
the  Manual  Labour  Bank  in  good  faith,  and  who  had  deposited 
their  money  with  the  defendant,  under  the  belief  that  they  were 
fully  secured  by  the  bond  which  purported  to  be  for  their  benefit 
alone. 

Daniel  Mann's  claim  is  therefore  excluded. 

Recapitulation . 

Amount  of  funds  for  distribution $15,714  39 

Amount  of  dividend  on  deposits    .     .     .    $7256  38 
"  "  notes  8458  01 


Total $15,714  39 

n.  — 61  2Q 
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The  following  depositions  of  T.  W.  Dyott  were  taken  after  the 
appeal  and  read  without  objection. 

T.  W.  Dyott,  a  witness  produced,  affirmed  and  examined  on  the 
part  of  the  defendant,  doth  depose  and  say : 

I  am  sixty-nine  years  old  and  upwards.  The  debt  of  sixty-five 
thousand  four  hundred  and  seventy-four  dollars  and  fifty-two  cents, 
($65,474.52),  is  justly  and  honestly  due  from  me  to  Mr  Ridgway. 
It  was  for  money  advanced  at  different  times.  No  part  of  it  was 
bonus  or  compensation  of  any  kind.  There  were  no  dealings  be- 
tween Mr  Ridgway  and  me  but  what  were  fair  and  honourable. 
I  was  frequently  in  want  of  money,  and  Mr  Ridgway  generally 
supplied  me.  Sometimes  I  have  borrowed  money  from  him  for  a 
few  days  by  the  exchange  of  checks ;  and  when  it  got  to  a  large 
amount,  I  had  no  means  of  paying  him  but  by  giving  him  bank- 
notes, Manual  Labour  notes,  as  a  collateral  security.  While  I 
was  conducting  this  bank,  I  made  a  number  of  publications  in  the 
newspapers  relative  to  the  bank.  I  never  consulted  Mr  Ridgway 
on  the  subject  of  these  publications.  They  were  not  made  by  his 
knowledge  or  approbation. 

Cross-examined  by  Wm.  L.  Hirst,  Esq. 

He  became  trustee  at  the  date  of  the  assignment  of  the  bond  to 
him  of  $500,000.  One  thing  I  should  have  related ;  that  when 
Mr  Ridgway  knew  that  I  had  published  his  name  as  trustee,  he 
came  to  me  and  asked  me  if  I  had ;  he  said  it  was  a  very  impro- 
per act  to  do  without  consulting  him,  and  requested  me  to  have 
the  advertisements  withdrawn ;  he  seemed  very  much  displeased 
about  it.  I  told  him  I  would  order  them  to  be  withdrawn.  He 
became  trustee  at  my  request.  Upon  no  terms  at  all  he  became 
trustee,  no  further  than  I  was  then  heavily  indebted  to  him ;  and 
I  told  him  I  thought  it  would  be  as  well  for  him  to  be  trustee ; 
and  by  urgent  request  he  consented.  I  stated  to  him  no  object 
other  than  I  have  stated.  My  object  was,  if  I  had  any,  that  be- 
ing heavily  indebted  to  Mr  Ridgway  he  would  have  the  power  in 
his  own  hands  more,  and  would  be  better  able  to  conduct  it  than 
anybody  else.  I  had  no  particular  object  in  thinking  that  his 
name  would  give  it  additional  credit.  I  believe  the  institution 
was  in  very  good  credit  before  as  well  as  after.  I  neither  believed 
nor  disbelieved  that  his  name  would  give  it  additional  credit.  I 
do  not  know  that  I  gave  it  a  thought.  I  never  stated  my  business 
to  any  one.  I  always  kept  it  to  myself;  of  course  I  did  not  state 
to  any  one  that  his  name  would  give  credit  to  the  institution.  Most 
publications  have  some  object  of  promoting  the  purposes  of  the 
business  of  which  we  speak.  Do  not  think  the  publication  was 
made  with  any  object  to  obtain  credit  by  the  name  of  the  trustee. 
No,  it  was  not.  It  was  for  the  purpose  of  making  known  the 
name  of  the  trustee.  I  ordered  the  publication  of  the  name  of  the 
trustee  to  be  stopped  the  day  that  Mr  Ridgway  called  on  me. 
Some  of  the  papers  stopped  it,  and  in  some  it  was  continued,  I 
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suppose  through  neglect  or  otherwise.  I  do  not  recollect  what 
papers  it  was  published  in  now.  It  was  not  continued  to  be  pub- 
lished for  a  year  or  more  in  some  of  the  newspapers.  Mr  Ridg- 
way  did  not  afterwards  consent  to  its  being  published.  He  never 
spoke  to  me  again  about  it,  after  I  said  I  would  have  it  stopped. 
He  told  me  he  had  not  seen  the  publication,  but  he  had  heard  of 
it,  at  the  time  he  requested  me  to  have  it  stopped.  I  do  not  know 
that  he  ever  saw  it.  I  owed  him  to  the  amount  of  what  is  stated, 
$65,000,  at  the  time  the  bond  was  assigned  to  him.  Perhaps  I 
may  be  wrong ;  I  do  not  know  the  amount  at  that  time ;  I  do  not 
think  I  did  owe  him  so  much  then.  I  cannot  tell  how  much  I  then 
owed  him.  All  I  ever  owed  Mr  Ridgway  was  for  money  borrow- 
ed and  unpaid ;  and  at  the  time  the  bond  was  assigned,  whatever 
I  owed  him  was  for  money  due  and  unpaid.  He  had  no  security 
for  the  money  at  that  time.  I  do  not  recollect  whether  he  had 
asked  for  any.  Money  passed  between  us  so  often,  that  I  cannot 
recollect.  Mr  Ridgway  did  loan  me  money  after  the  bank  stopped 
payment.  November  1837,  I  gave  him  Manual  Labour  notes  as 
collateral  security.  I  do  not  recollect  now  whether  I  gave  him 
any  promissory  notes  or  other  security.  He  received  from  me 
checks  as  vouchers  for  money  loaned.  Due  bills,  not  checks.  It 
was  due  bills ;  generally  for  each  loan.  I  do  not  know  of  any 
other  vouchers  than  due  bills.  We  have  exchanged  checks  often 
for  a  few  days  ;  but  that  has  no  reference  to  this  transaction. 

Question.  Did  you,  after  your  bank  stopped  payment  in  No- 
vember 1837,  publish  a  hand-bill  inviting  your  creditors  to  call  on 
Mr  Ridgway,  who  would  satisfy  them  of  the  solvency  of  the  bank  ? 

Answer.     I  have  no  recollection  of  it. 

Quest.  Did  you,  about  the  same  time,  address  a  crowd  in  front 
of  your  bank  with  same  purpose,  or  in  which  Mr  Ridgway's  name 
was  used  ?  (Objected  against  by  Mr  Randall). 

Ans.  No,  not  to  that  purpose  I  did  not.  I  did  address  them, 
stating  that  the  conduct  they  were  pursuing  would  be  injurious  to 
themselves,  perhaps  more  than  to  me,  if  they  pursued  the  course 
they  were  pursuing. 

Quest.  Were  you  in  the  habit  of  seeing  Mr  Ridgway  and  con- 
sulting him  on  the  affairs  of  your  bank  after  he  became  trustee  ? 

Ans.  I  did  not  consult  him  on  the  affairs  of  the  bank.  I  did 
not  consult  anybody  but  myself. 

Re-examined  by  Josiah  Randall,  Esq. 

Mr  Ridgway  did  not  receive  one  cent  compensation  for  becom- 
ing trustee.  I  do  not  recollect  whether  some  of  these  due  bills 
were  given  up  to  me  by  Mr  Ridgway.  I  never  saw  Mr  Ridgway 
in  the  banking-house  but  once  when  it  was  in  operation,  and  then 
I  asked  him  to  walk  in  and  look  at  it,  and  he  did. 

(Signed)  T.  W.  DYOTT. 

Solemnly  affirmed  and  subscribed,  November  20, 1841,  before 
(Signed)  JOHN  BINNS,  Alderman. 
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It  is  agreed  that,  in  the  above  cases,  the  following  questions 
may  be  put  to  T.  W.  Dyott,  by  John  Binns,  alderman,  and  the 
answers  shall  be  considered  as  taken  before  the  alderman  at  the 
time  of  taking  the  deposition. 

Was  the  defendant,  Jacob  Ridgway,  ever  at  your  house  or  on 
your  premises  on  any  Sunday,  at  any  time  of  the  day  during  the 
period  you  lived  in  Second  Street,  or  during  the  existence  of  the 
Manual  Labour  Bank  ? 

How  often  during  the  said  time  was  Mr  Ridgway  at  your 
drug  store ;  and  was  he  ever  there  before  9  o'clock  in  the  morning  ? 

22d  Nov.  1841.  (Signed)  W.  L.  HIRST,  pro  plaintiffs. 

(Signed)  J.  RANDALL,  for  defendants. 

Quest.  Was  the  defendant,  Jacob  Ridgway,  ever  at  your  house 
or  on  your  premises  on  any  Sunday,  at  any  time  of  the  day,  during 
the  period  you  lived  in  Second  Street,  or  during  the  existence  of 
the  Manual  Labour  Bank  ? 

Ans.     He  never  was  in  my  house  in  his  life  on  a  Sunday. 

Quest.  How  often  during  the  said  time  was  Mr  Ridgway  at 
your  drug  store ;  and  was  he  ever  there  before  9  o'clock  in  the 
morning  ? 

Ans.  During  that  time  he  may  have  been  as  often,  but  not 
oftener  than  six  or  eight  times  at  my  drug  store,  but  never  before 
9  o'clock  in  the  morning. 

T.  W.  Dyott,  being  duly  affirmed,  doth  declare  and  affirm — In 
the  year  1838,  I  delivered  to  Daniel  Mann  a  large  amount  of 
Manual  Labour  notes.  The  object  was  to  secure  him  as  collate- 
ral security  for  sums  of  money  he  had  that  year  loaned  to  me  at 
different  times.  He  also  held  promissory  notes ;  some  of  my  bro- 
ther's, some  of  my  son's,  some  of  my  nephew's,  and  I  believe,  some 
of  other  people's ;  of  that,  however,  I  am  not  so  certain.  The 
money  I  thus  obtained  from  Daniel  Mann  was  applied  to  the  pay- 
ment and  satisfaction  of  claims  against  the  Manual  Labour  Bank, 
as  far  as  it  went ;  as  I  was  at  that  time  under  the  full  assurance 
in  my  own  mind  that  I  should  be  able  to  weather  the  storm  and 
to  resume  my  usual  business,  for  which  I  used  every  means  in  my 
power  to  obtain  money  in  any  way  I  could  procure  it  to  satisfy 
the  demands  of  the  bank.  But  after  all,  my  friends  became 
alarmed,  as  I  suppose,  and  I  was  cut  short  of  every  resource,  and 
was  compelled,  though  very  reluctantly,  to  resign  to  my  fate.  I 
had  exhausted  all  the  means  I  had;  turned  every  thing  into 
money,  and  borrowed  as  far  as  I  could.  I  became  then  totally 
prostrated,  and  had  nobody  to  assist  me,  so  I  gave  up,  and  the 
business  took  its  own  course.  The  debt  I  incurred  to  Daniel 
Mann  in  1838,  was  every  dollar  of  it  appropriated  to  the  wants 
of  the  bank.  I  believe  the  amount  of  Manual  Labour  notes 
which  I  that  year  gave  to  Daniel  Mann,  for  the  purposes  I  have 
stated,  was  830,700.  When  my  son  and  nephew  failed,  I  believe 
Daniel  Mann  had  his  claim  upon  their  estate.  I  recollect  no  other 
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security  than  the  above-mentioned  Manual  Labour  notes,  which 
I  thought  would  be  good  security ;  unless  there  shall  be  something 
coming  from  the  estate  of  Michael  B.  Dyott,  of  which  it  is  evi- 
dent there  is  nothing,  nor  will  anything  be  recovered  from  the 
estate  of  Stanley  &  Moore,  so  far  as  I  am  able  to  judge. 

T.  W.  DYOTT. 


Philadelphia,  6th  of  May  1837. 
DR.  T.  W-  DYOTT. 

Dear  Sir, — I  acknowledge  to  have  received  a  package  contain- 
ing as  you  state  (and  as  I  believe,  although  I  have  not  counted 
them),  $25,000  in  your  notes  issued  in  the  form  of  your  Bank 
Manual  Labour  notes.  Those  notes  are  to  be  held  by  me  in  my 
fire-proof  (at  your  risk,  my  using  all  the  necessary  care  for  their 
safe  keeping  and  preservation),  as  a  collateral  security  for  the 
payment  of  sundry  sums  of  money  which  ^  have,  or  may  here- 
after advance,  and  pay  over  to  you  as  a  loan  on  interest,  or  for 
any  notes  of  hand  of  yours,  or  by  you  endorsed,  which  I  now  do 
or  may  hold. 

(Signed)  J.  RIDGWAY. 

$25,000. 

Philadelphia,  May  1837. 
DR.  T.  W.  DYOTT. 

Dear  Sir, — I  acknowledge  to  have  received  a  package  contain- 
ing, as  you  state  (and  as  I  believe,  although  I  have  not  counted 
them),  $10,000  in  your  notes,  issued  in  the  form  of  your  Bank 
Manual  Labour  notes.  Those  notes  are  to  be  held  by  me  in  my 
fire-proof,  at  your  risk  (my  using  all  necessary  care  for  their  safe 
keeping  and  preservation),  as  a  collateral  security  for  the  payment 
of  sundry  sums  of  money  which  I  have  already  or  may  hereafter 
advance  and  pay  over  to  you  as  a  loan  on  interest,  or  for  any 
notes  of  hand  of  yours,  or  by  you  endorsed,  which  I  now  or  may 
hereafter  hold. 

(Signed)  J.  RIDGWAY. 

$10,000. 


Philadelphia,  Wth  Sept.  1838. 
DR.  T.  W.  DYOTT. 

Dear  Sir, — I  acknowledge  to  have  received  a  package  of  your 
Manual  Labour  Bank  notes,  which  you  state  contains  to  the 
amount  of  $40,000,  say  $40,000  of  said  notes:  not  having  counted 
them,  I  do  not  hold  myself  responsible  for  more  than  may  be  in 
said  package.  This  package  of  notes  is  to  be  lodged  in  my  fire- 
proof at  your  risk,  my  using  all  due  care  for  their  preservation, 
and  to  hold  as  a  collateral  security  for  the  payment  of  sundry 
sums  of  money,  which  I  have  loaned  to  you  on  your  bond,  notes, 
n.  —  2<i* 
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or  endorsements,  or  that  I  may  hereafter  loan  to  you,  and  to  be 
used,  in  case  of  need,  at  my  option. 

(Signed)  J.  RIDGWAY. 

$40,000. 

Exceptions  filed  by  Jacob  Ridgway  to  the  report  of  the  auditor 
in  the  above  case : 

1.  Because  the  auditor  has  rejected  the  claim  of  Jacob  Ridgway 
as  a  creditor  under  the  judgment,  by  virtue  of  which  the  auditor 
has  distributed  the  fund  in  court. 

2.  Because  the  said  Jacob  Ridgway  is  entitled  to  receive  the 
amount  of  his  claim  so  far  as  the  proceeds  in  court  are  to  be  dis- 
tributed. 

3.  Because,  if  the  bond  and  judgment  for  $500,000  are  not  a 
valid  lien  on  the  property  of  which  the  proceeds  are  in  court,  the 
said  judgment  being  held  void,  still  the  said  Jacob  Ridgway 
would  be  entitled  to  claim  the  proceeds,  by  virtue  of  the  judgment 
against  the  said  T.  W.  Dyott,  standing  in  his  name. 

Additional  Exceptions,  filed  26th  of  December  1840. 
Additional  exceptions  filed  by  Jacob  Ridgway  to  the  report  of 
the  auditor: 

1.  Because  the  auditor  has  not  appended  to  his  report  any  cer- 
tificate or  list  of  judgments  in  the  Supreme  Court  of  Pennsylvania, 
Eastern  District,  against  any  of  the  individuals  interested,  or  the 
defendant. 

2.  Because  the  auditor  did  not  require  of  the  different  note- 
holders and  depositors,  the  proof  of  the  date  when  they  respec- 
tively became  creditors  of  the  said  T.  W.  Dyott. 

3.  Because  the  auditor  has   not   appended  to  his  report  the 
proof  of  the  said  date. 

4.  Because  the  auditor  has  not  stated  or  appended  to  his  report, 
copies  of  letters  given  in  evidence  before  him  from  Jacob  Ridgway 
to  Dr  T.  W.  Dyott,  dated  the  6th  day  of  May  1837,  the        day 
of  May  1837,  and  10th  day  of  September  1838. 

Exceptions  by  Daniel  Mann  to  the  auditor's  report : 

Because  the  auditor  has  not  allowed  the  claim  of  Daniel  Mann 
in  whole  or  in  part. 

On  the  auditor's  statement  of  the  evidence,  it  is  manifest  that 
this  claim  should  have  been  allowed :  for, 

In  September  1838,  when  Daniel  Mann  became  the  owner  of 
the  Manual  Labour  Bank  notes,  delivered  to  him  by  Dr  Dyott, 
Dr  Dyott  followed  no  other  business  than  that  of  a  banker :  the 
implication  of  law  is,  that  if  he  borrowed  money,  it  was  for  busi- 
ness connected  with  his  bank. 

Besides  the  implication  of  law — 

Peter  Y.  Calder  says,  in  his  statement,  that  after  the  4th  of 
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November  1837,  Dr  Dyott  made  payments  as  far  as  he  could 
accumulate  funds. 

The  fact  is,  that  the  816,000  obtained  from  Daniel  Mann,  was 
obtained  by  Dr  Dyott  for  the  purpose  of  paying  his  bank  credit- 
ors, and  was  so  used  by  him. 

Assignment  of  errors  by  Jacob  Ridgway  to  the  judgment  of  the 
court  below  in  the  above  case : 

1.  Because  the  auditor  and  the  court  have  rejected  the  claim 
of  Jacob  Ridgway  as  a  creditor  under  the  judgment,  by  virtue  of 
which  the  court  has  distributed  the  fund  in  court. 

2.  Because  the  said  Jacob  Ridgway  is  entitled  to  recover  the 
amount  of  his  claim  as  far  as  the  proceeds  in  court  are  to  be  dis- 
tributed. 

3.  Because  the  auditor  reported  that  Jacob  Ridgway  allowed 
the  first  security  to  escape  him ;  and  that  therefore  the  other  cre- 
ditors may  consider  his  claim  as  satisfied,  and  the  court  confirmed 
the  report,  whereas  the  statement  of  the  fact  is  a  misapprehension ; 
and  if  it  were  correct,  would  not  sanction  the  rule  of  law  applied 
by  the  auditor  to  the  case. 

4.  Because  the  court  below  decided  that  the  notes  held  by  Mr 
Ridgway  were  not  received  by  him  in  the  usual  course  of  busi- 
ness.   This  statement  of  the  fact  is  a  misapprehension  on  the  part 
of  the  court ;  and  if  it  were  sustained  by  the  evidence,  it  would 
not  warrant  the  conclusion  of  law  drawn  by  the  court  from  the 
said  statement. 

5.  Because  if  the  bond  and  judgment  for  $500,000  were  not  a 
valid  lien  on  the  property  of  which  the  proceeds  are  in  court,  on 
the  ground  that  the  said  judgment  was  void,  still  the  said  Jacob 
Ridgway  would  be  entitled  to  claim  the  proceeds  by  virtue  of  his 
own  judgment  in  the  Supreme  Court  of  Pennsylvania,  Eastern 
District,  against  the  said  T.  W.  Dyott. 

6.  Because  the  auditor  has  not  appended  to  his  report  any  cer- 
tificate or  list  of  judgments  in  the  Supreme  Court  of  Pennsylvania, 
Eastern  District,  against  the  defendant,  or  any  of.  the  individuals 
interested. 

7.  Because  the  auditor  did  not  require  of  the  different  note- 
holders and  depositors,  proof  of  the  dates  when  they  respectively 
became  creditors  of  the  said  T.  W.  Dyott. 

8.  Because  the  auditor  has  not  appended  to  the  report  any 
proof  of  the  said  dates. 

9.  Because  the  auditor  has  not  stated  or  appended  to  his  report, 
copies  of  letters  given  in  evidence  before  him,  from  Jacob  Ridgway 

to  Dr  T.  W.  Dyott,  dated  the  26th  of  May  1837,  the of  May 

1837,  and  the  10th  of  September  1838. 

Specification  of  errors  by  Daniel  Mann : 

The  auditor  reported  all  the  evidence  that  was  before  him  on 
the  subject  of  Mann's  claim. 
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It  was  in  evidence,  that  Daniel  Mann  furnished  funds  to  Dr 
Dyott  to  enable  him  to  meet  his  liabilities  as  a  banker,  on  pro- 
missory notes  drawn  by  M.  B.  Dyott,  and  endorsed  by  J.  B.  & 
C.  W.  Dyott,  and  Manual  Labour  notes  being  given  by  Dr  Dyott 
to  Daniel  Mann. 

To  this  evidence  there  was  no  contravening  testimony;  and 
besides,  there  was  no  opposition  to  the  claim  of  Daniel  Mann 
made  before  the  auditor :  of  course,  there  was  nothing  to  put  him 
on  his  guard  as  to  the  danger  of  losing  it — nothing  to  notify  to  him 
that  further  evidence  to  sustain  it  was  requisite,  or  in  any  par- 
ticular wanting. 

The  business  of  Dr  Dyott,  at  the  time  of  Daniel  Mann's  loan  to 
him,  was  that  of  a  banker,  and  nothing  else :  the  presumption  of 
law  is,  that  any  and  all  action  in  the  borrowing  of  money,  would 
be  on  account  of  his  bank,  and  this  rule  of  law  is  unanimously 
recognised  by  the  Supreme  Court,  in  Miffiin  v.  Smith,  (17  Serg.  fy 
Rawle  169),  where  N.  Smith,  whilst  carrying  on  speculations  in 
his  private  capacity,  was  also  a  member  of  a  partnership ;  and  it 
was  ruled,  on  the  bald  evidence  of  his  borrowing  money,  to  be 
enough  to  decide  that  the  borrowing  was  for  the  partnership. 
At  page  169, "  It  is  the  opinion  of  the  court,  that  it  is  made  on 
the  faith  and  credit  of  the  regular  lumber  business,  in  which  he 
was  engaged,  and  not  on  account  of  any  speculation  in  which  he 
may  have  been  concerned  on  his  own  account.  If  a  retail  mer- 
chant gets  a  note  discounted,  is  it  not  presumed  to  be  in  the  regu- 
lar course  of  his  business  ?  If  a  neighbour,  who  is  in  trade,  bor- 
rows money  of  another,  what  is  the  presumption?  Can  it  be 
presumed  that  he  intends  to  buy  a  house  ?" 

So  much  for  the  Supreme  Court :  it  follows,  that  the  District 
Court  erred  in  adopting  the  error  of  the  auditor. 

There  was  no  apology,  no  ground  for  a  feigned  issue  before  the 
auditor,  because  there  was  no  resistance  to  this  claim. 

Error  assigned  by  John  Coffin : 

Because  the  auditor  and  court  erred  in  allowing  holders  of  post- 
notes  to  come  in  for  a  share  of  the  fund. 
• 

The  appeal  was  argued  by  Williams  and  Randall  for  Ridgway, 
and  Wheeler  for  Mann. 

,     S.  H.  Austin  for  Coffin,  and  Hirst  for  depositors  and  note-holders. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  Whether  certain  post-notes,  issued  by  T.  W. 
Dyott,  are  covered  by  the  bond  executed  the  9th  of  May  1836,  is 
the  first  question  which  it  is  necessary  to  determine.  It  is  recited 
in  the  bond,  among  other  things,  "that  whereas  T.  W.  Dyott  has 
already,  and  is  about  to  issue  his  certain  promissory  notes  for  the 
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payment  of  divers  sums  of  money,  on  their  being  presented  at  his 
banking-house  in  the  city  of  Philadelphia,  according  to  the  tenor 
and  effect  of  said  notes,  Now  the  condition,  &c.  is  such,  that  if  the 
above  bounden  Thomas  W.  Dyott  shall  at  all  times  hereafter  pay 
and  discharge  all  and  every  the  promissory  notes  made  payable 
by  him  as  aforesaid,  then,  &c.  the  obligation  to  be  void."  The 
words  are  studiously  comprehensive,  and  may,  without  doing  any 
violence  to  the  language,  embrace  all  notes  whatever  in  the  nature 
of  bank-notes,  whether  payable  on  demand  or  at  any  future  period. 
The  intention  of  the  obligor  was  to  establish  a  regular  banking 
establishment,  to  be  conducted  as  other  institutions  of  that  kind  ; 
among  which  the  issue  of  post-notes,  as  a  medium  of  circulation, 
in  latter  times  at  least,  was  a  frequent  expedient.  In  order  to 
give  currency  to  the  circulation  of  this,  and  other  descriptions  of 
paper,  he  pledges  all  his  real  estate,  not  before  encumbered,  for  their 
redemption.  As  no  apparent  discrimination  is  made,  the  holders 
of  post-notes,  which  differ  from  other  promissory  notes  only  as  to 
the  time  of  payment,  had  no  reason  to  believe  that  there  was  or 
could  be  any  distinction  made  between  them,  they  took  them  on 
the  general  understanding  that  as  no  distinction  was,  in  terms, 
made  in  the  form  of  the  instrument,  there  was  no  difference  in  the 
security.  The  obligor  agrees  to  pay  all  the  promissory  notes 
issued  by  him  according  to  their  tenor  and  effect ;  and  for  this 
purpose  he  pledges,  specifically,  his  real  estate.  A  discrimination 
such  as  has  been  attempted  would  sound  very  ill  in  the  mouth  of 
the  obligor ;  nor  does  he  allege  that  any  difference  was  intended ; 
nor  do  we  think  that  such  a  plea  is  any  more  available  although 
made  by  persons  who  wish  to  come  in  on  the  fund  raised  by  the 
sale  of  the  real  estate,  to  the  exclusion  of  that  class  of  creditors. 
There  can  be  little  doubt  that  Dr  Dyott  intended  that  all  should 
be  placed  on  the  same  footing ;  and  his  intention  should  have  a 
controlling  influence  in  the  construction  of  the  instrument,  in  a 
contest  between  his  different  creditors. 

The  claims  of  Jacob  Ridgway  and  Captain  Mann  have  been 
excluded  by  the  auditor  and  by  the  court ;  and  of  this  they  com- 
plain. The  2d  of  February  1836,  T.  W.  Dyott  commenced  busi- 
ness as  a  banker.  He  established  a  bank  *which  he  called  the 
"  Manual  Labour  Bank,"  received  money  from  various  persons 
for  a  limited  time,  and  agreed  to  pay  depositors,  on  certain  terms, 
a  fixed  rate  of  interest.  He  also  issued  promissory  notes,  payable 
at  his  banking-house,  called  Manual  Labour  Bank  Notes,  which, 
for  a  time,  circulated  freely  as  bank-notes.  As  a  security  against 
loss  by  depositors  or  holders  of  his  notes,  Dr  Dyott,  on  the  llth 
of  May  1836,  executed  a  bond  to  Stephen  Simpson,  and  others,  for 
$500,000,  conditioned  for  the  payment  of  the  promissory  notes 
made  payable  by  him  at  his  banking-house,  &c.  and  also  for  the 
payment  of  every  sum  of  money  deposited  with  him  at  his  bank- 
ii.  — 62 
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ing-house,  upon  demand  made,  according  to  the  tenor  and  effect 
of  such  notes,  and  the  terms  and  conditions  of  such  deposits. 
Judgment  was  entered  on  the  bond  on  the  llth  of  May  1836,  and 
on  the  19th  of  May  1837,  Stephen  Simpson,  and  the  other  assignees, 
with  the  assent  of  the  obligor,  assigned  the  bond  to  Jacob  Ridg- 
way;  and  on  the  19th  of  May  1838,  the  bond  was  re-assigned  to 
Stephen  Simpson,  and  the  other  assignees.  After  the  execution 
of  the  bond,  and  before  it  was  re-assigned,  Jacob  Ridgway  ad- 
vanced a  large  sum  of  money  to  Dr  Dyott,  who,  on  the  7th  of 
April  1837,  transferred  to  him  an  invoice  of  goods,  consisting  of 
glass-ware,  &c.  as  a  collateral  security  for  money  he  had  or  might 
advance.  These  goods,  in  defiance  of  the  pledge,  were  afterwards 
sold  by  Dr  Dyott  to  J.  B.  and  C.  W.  Dyott,  and  were  removed  by 
them  from  the  place  where  they  were  stored  without  the  know- 
ledge and  consent  of  Mr  Ridgway.  The  fair  import  of  the  evi- 
dence is,  that  although  the  goods  were  not  in  the  actual  custody 
of  Mr  Ridgway,  yet  they  were  under  his  control ;  and  if  there  was 
nothing  else  in  the  case,  and  this  was  a  contest  between  him  and 
a  surety,  it  would  be  difficult  to  escape  from  the  position  in  which 
his  negligence  has  placed  him.  But  this  is  a  contest  between 
creditors,  as  to  the  distribution  of  a  fund  arising  from  the  real 
estate  of  the  debtor,  and  I  cannot  perceive  how  the  facts  stated 
can  postpone,  or  in  any  manner  affect  his  rights  to  a  proportion 
of  the  money  in  court.  A  person  may,  if  he  chooses,  relinquish  a 
collateral  security  altogether,  without  the  assent  of  other  creditors 
of  his  debtor.  It  is  matter  resting  entirely  between  him  and  his 
debtor,  with  which  others  have  nothing  to  do,  and  of  which  they 
cannot  complain.  If  the  holder  of  a  note  chooses  to  release  an 
endorser,  it  will  not  be  pretended  that  it  will  discharge  the  maker. 
His  claim  remains  in  force  as  before ;  and  where  is  the  difference 
between  a  security  by  endorsement  and  a  collateral  security  ?  for 
collateral  securities  stand  in  the  place  of  a  surety  not  entitled  to 
indemnity.  Lewis\.BankofPenn-Township,(3J¥hart.537).  A 
neglect  to  prosecute  and  secure  a  collateral  security  will  not  dis- 
charge the  principal  in  a  bond.  Ormsby  v.  Fortune  (16  Serg.  fy 
Rawle  303).  If  it  will  not,  as  this  case  shows,  it  is  difficult  to  see 
•why  the  creditors  of  the  debtor  should  be  suffered  to  complain  of 
it.  If  a  debtor  should  place  in  the  hands  of  his  creditor  a  collate- 
ral security  which  was  injured  or  destroyed  by  the  gross  negli- 
gence of  the  creditor,  the  debtor  would  be  entitled  to  indemnity, 
because  there  is  a  privity  of  contract ;  but  here  there  is  no  privity 
between  the  other  creditors  and  Mr  Ridgway.  He  had  an  un- 
questionable right  to  permit  any  one  of  his  securities  to  slip  from 
him,  without  any  regard  to  the  interest  of  other  creditors,  of  whose 
existence  he  may  not  have  been  aware.  For  an  injury  of  this 
description  Dr  Dyott  could  alone  complain ;  but  he  would  come 
into  court  with  a  bad  grace  to  complain  of  his  own  act.  But  Mr 
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Ridgway  is  not  only  a  creditor,  but  a  trustee,  and  for  that  reason, 
as  is  said,  he  stands  in  a  peculiar  situation.     This  is  a  position 
more  plausible  than  sound.     It  is  true,  he  is  a  trustee,  but  a  naked 
trustee  only.     He  had  the  legal  title  vested  in  him  by  force  of  the 
assignment,  and  suits  must  have  been  brought,  during  its  continu- 
ance, in  his  name.     But  beyond  this  he  has  no  further  interest 
than  any  other  creditor.     No  additional  obligation  is  thrown  upon 
him.     The  bond  is  for  the  benefit  of  each  and  every  creditor  em- 
braced within  its  provisions,  and  suits  may  be  brought  on  the  bond 
by  any  one  who  may  conceive  himself  aggrieved  by  the  default  by 
the  obligor,  in  the  name  of  the  trustee,  but  for  his  own  use.     It  is 
not  the  duty  of  the  trustee  to  give  his  personal  attention  to  the 
suit,  as  such,  any  more  than  it  is  the  duty  of  the  officers  of  the 
commonwealth,  the   Governor  or   the   President   Judges  of  the 
Orphans'  Court,  to  attend  to  the  collection  of  money  for  individuals 
on  official  bonds.     As  in  the  cases  named,  he  is  a  mere  organ,  a 
conduit-pipe,  by  which  depositors  and  holders  of  notes  may  have 
the  benefit  of  the  security.     It  is  very  true  that  trustees  cannot 
take  advantage  of  their  own  laches,  and  if  Mr  Ridgway  had  had 
any  duty  to  perform  in  relation  to  this  trust,  he  would  not  be 
permitted  to  manage  it  in  such  a  way  as  to  benefit  himself  at  the 
expense  of  others,  and  this  is  the  purport  of  the  case  of  Kentish  v. 
Newman,  (1  P.  Wms.  235) ;  French  v.  Hobson,  (9  Vez.  102).     The 
forbearance  of  a  trustee,  as  is  said  in  Lewin  on  Trusts  and  Trustees, 
655,  on  the  authority  of  Sir  Joseph  Jekyll,  in  not  doing  what 
it  was  their  office  to  have  done,  shall  in  no  sort  prejudice  the  cestui 
que  trust,  since,  at  that  rate,  it  would  be  in  the  power  of  trustees, 
either  by  doing  or  delaying  to  do  their  duty,  to  affect  the  rights 
of  other  persons ;  which  cannot  be  maintained.     From  this  position 
no  one  will  dissent.    But  this  is  as  to  the  management  of  the  trust. 
But  what  peculiar  duty  has  Mr  Ridgway  to  perform?     He  is 
placed  on  the  same  footing  of  other  creditors,  with  the  exception 
that  his  name  must  be  used  as  a  legal  party  to  the  bond.     Beyond 
this  I  cannot  imagine  any  thing  he  can  do,  except  what  is  common 
to  each  and  every  creditor  of  the  obligor  who  has  claims  under 
the  bond.     He  must  be  regarded  as  a  mere  nominal  instrument, 
without  any  discretion  whatever ;  with  the  same  power  to  contract 
with  the  obligor  as  before  he  confidentially  consented  to  accept 
the  assignment,  and  with  the  same,  and  no  less  power,  that  any 
other  individual  had  to  make  contracts  with  him.     We  therefore 
see  nothing  to  take  this  case  out  of  the  general  rule. 

After  sale  of  the  goods  pledged,  Mr  Ridgway,  who,  with  great 
cause,  complained  of  the  transaction,  took  bonds  from  J.  B.,  C. 
W.  Dyott,  and  T.  W.  Dyott,  as  a  collateral  security,  for  the  lat- 
ter, and  afterwards  released  the  two  first,  but  with  an  agreement 
that  the  release  should  not  affect  or  impair  his  claim  against  T. 
W.  Dyott.  This  transaction  comes  within  the  same  principles 
which  have  been  already  discussed.  T.  W.  Dyott  cannot  com- 
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plain,  as  it  was  done  with  his  privity  and  consent,  and  his  credit- 
ors are  in  no  better  situation  than  he  is. 

It  would  seem,  that  after  the  sale  of  the  goods  pledged,  and  after 
the  release  of  the  Dyotts'  bond,  Mr  Ridgway  advanced  the  money 
which  now  constitutes  his  debt  against  T.  W.  Dyott,  a  fact  which, 
if  the  case  needed  it,  would  be  very  material,  but  which  would 
appear  to  have  been  wholly  overlooked  by  the  creditors. 

But  it  is  insisted  that  this  claim  cannot  come  upon  the  fund, 
because,  1st.  Notes  which  are  collateral  were  issued  after  the  4th 
of  November  1837,  when  the  bank  suspended  specie  payments ; 
and  secondly,  because  the  debt  was  a  private  debt  of  Dr  Dyott, 
not  connected  with  the  business  of  the  bank,  and  not  in  the  usual 
course  of  business. 

It  must  be  premised  that  we  have  no  evidence  when  any  of  the 
notes  were  issued,  that  being  unnecessary  to  examine,  as  in  the 
opinion  of  the  auditor  the  date  of  the  issue  was  immaterial.  He 
placed  them  all  on  the  same  footing. 

The  first  point  assumes  that  there  are  two  classes  of  creditors, 
original  and  subsequent  creditors,  viz.,  creditors  before  the  4th  of 
November  1837,  the  time  of  the  alleged  failure,  and  creditors  after 
that  time.  It  is  contended  on  behalf  of  the  former,  that  the  fail- 
ure of  the  Manual  Labour  Bank  in  November  1837,  was  ipso  facto 
a  forfeiture  of  the  bond ;  that  the  right  of  the  existing  creditors 
to  the  whole  security  of  the  bond  immediately  attached,  and  be- 
came a  vested  interest;  that  consequently,  the  whole  fund  must 
go  to  their  use,  inasmuch  as  the  bond  was  forfeited  before  even 
the  subsequent  creditors  were  created.  We  dissent  from  this  posi- 
tion, and  agree  with  the  auditor,  that  both  classes,  as  to  the  secu- 
rity arising  from  the  bond,  are  in  the  same  category.  It  is  true, 
that  on  the  4th  of  November  1837,  the  defendant  forfeited  his 
right  to  any  further  stay  of  execution  on  the  judgment  entered 
on  the  bond.  After  that  period  it  would  have  been  competent  for 
any  one  or  more  of  the  creditors  to  issue  a  scire  facias  in  the 
name  of  the  trustee  who  held  the  legal  title,  to  show  cause  why 
execution  should  not  be  had.  In  this  manner,  the  real  estate  bound 
by  the  judgment,  may  have  been  sold,  or  as  much  thereof  as  would 
be  required  to  pay  the  claim  of  depositors  and  note-holders  then 
existing,  who  had  complied  with  the  conditions  of  the  bond,  and 
so  toties  quoties.  If,  after  having  taken  this  step,  any  property 
remained,  it  would  have  been  liable  for  future  issues.  But  this 
was  a  right  which  the  creditors,  if  they  thought  proper,  might 
waive  either  expressly  or  by  unequivocal  acts,  and  this  it  appears 
was  in  effect  done.  No  steps  were  taken  by  them ;  they  slept 
upon  their  rights,  and,  with  the  general  consent  of  all,  the  defend- 
ant was  allowed  to  continue  his  operations  as  a  banker.  Accord- 
ingly, we  find  him,  after  this  catastrophe,  of  which  mention  has  been 
made,  issuing  what  has  been  termed  a  "  bulletin,"  in  which  he  pro- 
poses certain  terms  to  his  creditors,  which  were  acquiesced  in,  at 
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least  against  which  there  appears  to  have  been  no  manner  of  ob- 
jection. Under  the  terms  and  conditions  thus  held  out  to  the 
public  generally,  he  made  heavy  issues  of  paper,  obtained  large 
loans,  of  which  the  claims  in  question  form  considerable  items.  It 
is  a  fair  inference,  from  the  evidence  which  addresses  itself  to  the 
equity  of  the  case,  that  by  this  means  the  obligor  was  enabled  to 
raise  large  sums  of  money  from  Mr  Ridgvvay  and  Capt.  Mann, 
of  which  we  have  express  proof;  that  part,  at  least,  if  not  the 
whole,  went  to  the  payment  of  the  debts  of  the  original  creditors, 
in  whose  behalf  the  objection  is  now  made.  There  is  nothing  on 
the  face  of  the  notes,  or  in  the  terms  of  the  bond,  which  would 
cause  any  person  to  apprehend  any  difficulty.  No  steps  were 
taken  which  were  in  the  least  degree  calculated  to  give  notice  of 
any  vested  right  in  any  person,  nor  any  thing  said  or  done  which 
would  lead  the  unwary  or  unsuspecting  to  apprehend  that  any 
preference  would  be  given  to  the  holder  of  notes,  according  to  the 
time  of  issue,  which  by  the  bye  it  would  be  impossible  for  the 
holder,  in  a  majority  of  cases,  to  know,  these  notes  being  in  a 
course  of  circulation  as  money,  and  the  date  of  them  being  but 
little,  if  any,  evidence  when  they  were  issued.  The  bond  is  given 
for  the  security  of  all  persons,  whether  depositors  or  note-holders, 
without  any  discrimination  as  to  the  time  of  issue.  It  may  be, 
that  in  this  particular  instance,  Mr  Ridgway  and  Capt.  Mann 
knew  the  embarrassment  of  the  bank,  nay,  it  is  very  certain  that 
they  did,  to  their  cost,  but  it  was  not  known  to  them  whether  the 
existing  creditors  would  or  would  not  proceed  to  execution  on  the 
judgment.  It  has  been  said,  that  Mr  Ridgway  gave  himself  out 
as  the  holder  of  a  bond  for  8500,000  as  the  capital,  knowing  that 
it  was  not  sufficient.  But  there  is  nothing  in  the  evidence  which 
impugns,  in  the  least,  the  entire  good  faith  of  either  him  or  Capt. 
Mann.  There  seems  to  have  been  a  degree  of  infatuation  in  both 
these  sagacious  men,  for  which  it  is  somewhat  difficult  to  account, 
but  every  thing  appears  fair,  honest,  and  even  liberal,  as  respects  the 
defendant.  Their  object  appears  to  have  been,  and  particularly 
the  former,  to  sustain  the  credit  of  the  institution  by  the  advance 
of  means  which  went  immediately  to  the  use  of  the  bank. 

It  is  said  that  these  were  private  debts,  having  no  connexion 
with  the  business  of  the  bank.  The  latter  part  of  the  proposition 
there  is  reason  to  doubt;  but  that  they  are  private  debts,  not 
within  the  bond,  is  true,  and,  as  such,  they  have  no  claim  to  the 
fund.  But  how  does  the  case  stand?  Doct.  Dyott,  the  defendant 
in  the  execution,  is  indebted  to  Mr  Ridgvvay  in  a  large  sum  of 
money,  viz.,  $65,474.52,  and  being  so  indebted,  as  a  collateral 
security  for  this  fair  and  honest  debt,  he  takes  the  bond  of  J.  B. 
and  C.  W.  Dyott  and  of  T.  W.  Dyott,  and  three  notes  of  hand 
from  the  same  parties ;  and,  for  a  further  collateral,  Doct.  Dyott 
puts  into  the  hands  of  his  creditor  notes  of  the  Manual  Labour 
Bank,  at  two  several  times,  amounting  in  the  whole  to  $75,000. 

II.— 2  R 
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It  must  be  remarked,  that  the  claim  to  a  proportion  of  the  specific 
fund  is  not  directly  on  the  debt  due  by  Doct.  Dyott,  although  that 
claim  is  undoubtedly  the  foundation  of  the  demand,  but  he  claims 
his  proportion  by  virtue  of  the  collateral  security,  consisting  of  the 
notes  of  the  bank,  which  were  deposited  with  him  for  this  very 
purpose.  Why  did  Mr  Ridgway  consent  to  receive  the  notes  as 
collateral  ?  for  the  reason  precisely  that  they  were  considered  a 
better  security  than  an  ordinary  note  or  bond  of  the  same  indi- 
vidual, because,  in  addition  to  the  personal  security  of  the  debtor, 
he  had  already  pledged  his  real  estate  for  their  redemption.  With- 
out this  pledge,  his  situation  would  not  be  at  all  bettered  or 
changed  by  the  possession  of  the  notes.  It  is  said,  however,  not 
to  have  been  in  the  usual  course  of  business.  If  by  this  it  is  meant 
that  it  is  not  an  every-day  transaction,  it  may  be  admitted ;  but 
if  this  suggestion  is  to  take,  as  a  reason  for  destroying  the  claim, 
I  cannot  see  the  force  of  it.  It  is  a  legitimate  business,  having 
nothing  unfair  in  it,  and  such  as  an  honest,  conscientious,  and  pru- 
dent man  may  well  engage  in.  The  bond  and  judgment  give  a 
lien  to  the  holders  of  such  notes,  without  regard  to  the  manner 
they  came  into  the  possession  of  them,  provided  they  came  hon- 
estly by  them.  It  is  very  certain  that  such  a  defence  would  not 
be  listened  to,  if  it  came  from  the  defendant,  and  I  am  at  a  loss 
to  perceive  in  what  respect  the  creditors  are  in  any  better  situa- 
tion. It  is  a  question  of  intention  on  a  fair  construction  of  the 
instrument,  and  I  cannot  bring  myself  to  doubt  that  this  transac- 
tion comes  fairly  within  its  spirit,  as  it  undoubtedly  does  within 
its  letter.  There  is  nothing  in  the  evidence  which  evinces  any 
intention  of  Mr  Ridgway  to  waive  any  right  on  this  collateral  secu- 
rity. In  enumerating  his  securities  for  his  debts,  at  a  time  of  some 
excitement,  and  no  little  persecution,  he  forgets  to  mention  this  as 
one  of  them.  But  this  is  evidently  a  mistake.  The  deposit  of  the 
notes  was  intended  as  a  collateral  and  was  received  as  such,  as  is 
apparent  from  the  receipt  of  Mr  Ridgway,  which  is  in  language 
which  it  is  impossible  to  misunderstand.  The  amount  of  notes  de- 
posited as  collateral  was  $75,000.  Of  this  sum  $40,000  was  handed 
to  him  the  1 1th  of  September  1838,  after  the  defendant  gave  bond  to 
take  the  benefit  of  the  Act,  but  before  he  filed  his  petition.  This,  we 
think,  makes  no  difference,  as  we  are  of  the  opinion  that  the  same 
reasons  apply  both  to  the  $40,000  and  the  $35,000  advanced  at  an 
earlier  date.  Giving  a  bond  to  take  the  benefit  of  the  Act  does 
not  deprive  a  debtor  of  an  honest  control  of  his  property.  He 
may  contract  debts  afterwards,  if  fairly  and  honestly  done,  which 
will  be  entitled  to  be  paid  out  of  his  property,  nor  will  he  be  de- 
prived of  the  liberty,  if  he  chooses  it,  to  prefer  one  creditor  to 
another  for  the  debt  for  which  he  was  arrested.  The  bond  is  given 
by  the  person  arrested  to  the  plaintiff  in  the  suit,  conditioned,  that 
he  will  appear  at  the  next  term,  and  then  and  there  present  his 
petition  for  the  benefit  of  the  Insolvent  Laws,  &c.  The  debtor 
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may  appear  or  not,  but  the  only  consequence  which  results  from 
his  failure  to  comply  is,  that  he  and  his  sureties  become  liable  on 
the  bond  to  the  plaintiff 

Having  established  the  right  to  come  in  on  the  fund,  the  next 
inquiry  is,  to  what  extent  ?  And  it  is  very  clear  that  he  has  a 
right  to  his  proportion  on  the  whole  amount  pledged,  viz.,  $75,000, 
provided  the  amount  of  the  dividend  does  not  exceed  his  debt,  viz., 
$65,474.52.  The  case  of  Capt.  Mann  stands  on  same  footing  of 
Ridgway. 

Decree  reversed,  and  fund  distributed  to  the  parties  in  certain 
proportions  accordingly. 


Commonwealth  against  The  Commissioners  of 
Monroe  County. 

The  re-construction  of  a  county  bridge  which  has  been  swept  away  by  a 
freshet,  must  be  by  the  county  commissioners,  with  the  sanction  of  the  Court 
of  Quarter  Sessions  and  the  grand  jury. 

It  seems,  the  county  commissioners  alone  have  no  authority  to  erect  or  maintain 
bridges.  The  power  to  repair  them,  as  well  as  to  erect  bridges  over  small  creeks, 
rivulets,  &c.,  is  given  to  the  supervisors ;  but  bridges  of  a  larger  class,  too 
expensive  for  a  township,  are  to  be  erected  and  repaired  by  the  county  commis- 
sioners, with  the  sanction  of  the  Court  of  Quarter  Sessions,  and  the  grand  jury. 

ERROR  to  the  Common  Pleas  of  Monroe  county. 

A  rule  was  obtained  in  the  court  below  upon  the  commissioners 
of  Monroe  county,  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  and  requiring  them  to  proceed  forthwith  to 
the  repairing  and  re-constructing  of  the  county  bridge  over  Smith- 
field  or  Brodhead's  creek,  at  a  place  where  the  great  road  leading 
from  Easton  to  Milford,  crosses  the  same  in  Lower  Smithfield 
township  and  county  aforesaid. 

This  rule  was  founded  on  the  petition  and  complaint  and  affida- 
vit of  D.  Zimmerman  and  others  to  the  Court  of  Common  Pleas 
of  the  county  of  Monroe,  representing  that,  at  a  Court  of  Quarter 
Sessions  of  the  peace,  held  at  Easton,  in  and  for  the  county  of 
Northampton,  at  April  Sessions  1795,  the  court  and  grand  jurors, 
together  with  the  county  commissioners  of  said  county  (after  a 
report  of  viewers  had  for  the  purpose),  concurred  in  the  propriety 
of  erecting  a  bridge  at  the  expense  of  the  county,  across  Smith- 
field  (or  Brodhead's)  Creek,  at  the  place  where  the  great  road 
leading  from  Easton  to  Milford  crosses  the  same,  in  Lower  Smith- 
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field  township,  in  the  then  county  of  Northampton,  now  in  the 
county  of  Monroe,  the  expense  of  erecting  the  same  being  greater 
than  the  township  could  reasonably  bear,  and  the  bridge  being 
necessary  for  the  public  convenience.  That  shortly  thereafter  a 
bridge  was  erected  at  the  place  aforesaid,  by  the  said  county  of 
Northampton,  and  again  rebuilt  or  thoroughly  repaired  by  the 
said  county  of  Northampton,  and  maintained  by  the  said  county, 
until  the  county  of  Monroe  was  erected  by  the  Act  of  the  1st  of 
April  1836,  and  was  maintained  by  the  said  county  of  Monroe 
from  that  time  until  the  8th  day  of  January  1841:  when,  in  conse- 
quence of  the  high  water,  the  superstructure  of  said  bridge,  which 
was  of  wood,  was  swept  away,  and  the  southern  abutment  was 
principally  destroyed.  That  the  commissioners  of  the  said  county 
of  Monroe  have  been  applied  to  by  several  of  the  taxable  inhabit- 
ants of  the  township  of  Smithfield,  to  repair  and  re-construct  the 
said  bridge  for  the  convenience  of  the  public  travelling  the  said 
road.  That  the  said  bridge  is  essentially  necessary  for  the  public, 
as  the  water  is  deep,  the  creek  often  swelled,  and  the  ford,  at  all 
times  difficult,  is  frequently  impassable.  The  said  road  is  the 
main  leading  road  from  Easton  to  Milford,  and  much  travelled. 
That  Joseph  Kemmerer  and  John  Smith,  two  of  the  said  commis- 
sioners of  Monroe  county,  although  thereto  requested  as  aforesaid, 
have  refused  to  proceed  to  repair  and  re-construct  the  said  bridge, 
so  as  to  make  the  same  passable  for  the  public,  John  C.  Bush, 
the  other  commissioner,  having  expressed  his  willingness  to  pro- 
ceed with  the  said  repairs,  but  being  overruled  by  his  colleagues, 
as  your  petitioners  have  been  informed  and  believe.  The  petition- 
ers and  complainants,  therefore,  showing  to  your  honours  that 
they  are  taxable  inhabitants  of  said  county  of  Monroe,  and  that 
the  said  bridge  is  a  county  bridge  as  aforesaid,  pray  that  this 
court  will  issue  their  mandamus  to  the  said  commissioners,  com- 
manding and  requiring  them  to  proceed  forthwith  to  the  repairing 
and  re-constructing  the  said  bridge,  so  as  to  make  the  same  pass- 
able and  convenient  for  the  citizens  of  the  commonwealth  and 
others  passing  on  and  along  the  said  road." 

John  C.  Bush,  one  of  the  county  commissioners,  returned  for 
answer,  that,  as  he  was  informed  and  believed  the  matters  of  fact 
set  forth  in  the  petition  of  the  relators  were  true,  and  that  he, 
believing  that  the  commissioners  of  Monroe  county  were  bound 
by  law  to  repair  and  re-construct  the  bridge  in  question,  had 
always  been  willing  and  desirous  of  so  doing,  but  that  his  col- 
leagues, Joseph  Kemmerer  and  John  Smith,  being  of  a  different 
opinion,  he  had  been  overruled  in  the  matter. 

The  following  return  was  made  by  Joseph  Kemmerer  and  John 
Smith,  two  of  the  county  commissioners : 

"  To  the  Honourable  the  Judges  of  the  Court  of  Common 
Pleas  of  the  county  of  Monroe :  the  subscribers,  commissioners 
of  the  county  of  Monroe,  for  answer  to  the  rule  granted  by  the 
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court  upon  the  petition  of  Daniel  Zimmerman  and  others,  inha- 
bitants of  the  township  of  Smithfield,  directing  them  to  show 
cause  why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  repair  a  bridge  over  Brodhead's  or  Smithfield  creek,  do 
say  that,  as  regards  the  allegation  in  the  said  petition  contained, 
that  the  said  bridge  was  erected  by  authority  of  the  Court  of 
Quarter  Sessions,  the  grand  jury  and  county  commissioners  of 
Northampton,  your  respondents  suppose  and  believe  the  same  to  be 
true,  but  have  no  knowledge  upon  the  subject,  and  are  not  advised 
whether,  after  the  erection  of  the  county  of  Monroe,  any  obliga- 
tion rested  upon  the  said  county  of  Monroe  to  repair,  support, 
and  maintain  the  same.  And  further,  that  your  respondents  are 
not  advised  as  to  the  fact,  whether  the  said  bridge  has  been  only 
so  partially  swept  away,  so  as  to  cast  upon  them  the  obligation 
to  repair  the  same,  or  whether  the  same  has  been  so  entirely 
destroyed  as  to  make  a  new  view  necessary.  That  the  super- 
structure of  the  said  bridge  has  been  entirely  swept  away,  as  well 
as  the  western  abutment — that  the  eastern  abutment  is  injured — 
that  the  foundation  of  the  western  abutment  has  been  entirely 
destroyed,  and  a  very  large  portion  of  the  road  or  bank  on  which 
the  western  abutment  of  the  said  bridge  rested,  has  been  washed 
away  to  an  extent  of  not  less  than  100  feet,  as  they  believe,  so 
that,  if  the  said  bridge  were  rebuilt,  it  would  be  inaccessible 
without  building  an  addition  or  extension  of  that  length,  or  laying 
out  a  road  upon  other  ground.  And  your  respondents  are  not 
advised  whether  it  is  their  duty  to  erect  the  bridge  as  it  stood 
before  it  was  destroyed,  or  to  erect  also  the  aforesaid  extension 
or  addition.  And  your  respondents  are  ignorant  whether,  under 
all  the  circumstances  of  the  case,  they  are  bound  to  repair  or 
erect  the  said  bridge,  and  if  so,  whether  or  not  it  is  the  duty  of 
your  respondents  to  construct  the  aforesaid  extension  beyond  the 
former  site,  and  they  pray  the  direction  of  the  court  in  this 
matter." 

After  argument,  the  Court  (Jessup,  President)  delivered  the 
following  opinion,  and  discharged  the  rule : 

This  is  an  application  for  a  mandamus  upon  the  county  com- 
missioners, requiring  them  to  erect  a  bridge  over  Smithfield  creek, 
upon  the  site  of  the  old  bridge,  which  was  swept  off  by  the  freshet 
in  January  last.  There  was  left  but  one  pier,  the  other  pier  and 
the  whole  superstructure  having  been  carried  away.  There  is 
doubt  whether  the  remaining  pier  must  not  all  be  removed  before 
the  site  can  properly  be  again  used  for  re-constructing  a  bridge. 
It  appears  by  the  record  of  the  Quarter  Sessions  of  Northamp- 
ton county,  that,  upon  application  to  that  court,  at  April  Sessions 
1795,  the  sum  of  £175  was  appropriated  for  building  this  bridge. 
It  is  alleged  and  not  denied,  that  some  time  after  it  was  first  built, 
it  was  swept  off  and  rebuilt  by  the  county  of  Northampton;  at 
what  time,  and  under  what  particular  circumstances  it  was  so 
n._63  2n* 
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rebuilt,  does  not  appear,  nor  is  it  at  all  material.  The  relators 
claim  that  the  county  commissioners  are  bound  at  once,  and  without 
further  warrant  than  is  given  by  the  preceding  facts,  to  proceed 
to  the  erection  of  the  bridge.  Various  decisions  are  reported  at 
the  bar  as  having  been  made  in  the  adjoining  and  other  counties 
which  sustain  this  position ;  and  if  there  had  not  been  too  clear 
legislative  enactments  to  admit  of  that  course,  the  court  would 
most  gladly  have  yielded  their  assent  to  the  force  of  legal  deci- 
sions, coming  from  so  highly  respectable  sources.  But  the  pro- 
visions of  the  statutes  seem  too  clear  to  admit  of  such  construc- 
tions, and  to  me  it  appears  that  those  decisions  must  have  been 
made  without  a  close  examination  of  the  several  Acts  of  Assem- 
bly, relating  to  the  erection  of  public  bridges,  or  were  made  prior 
to  1802. 

The  several  Acts  of  Assembly  which  regulate  this  branch  of 
public  business,  are  as  follows : 

1.  The  Act  of  1700,  (1  Doll.  St.  Laws-lQ),  which  provides, 
"  That  bridges  shall  be  built  and  maintained  over  all  small  creeks 
and  rivulets,  when  the  respective  county  courts  shall  see  cause, 
on  the  King's  road,  ten  feet  broad,  with  rails  on  each  side,  which 
county  courts  with  concurrence  of  the  grand  jury  shall  agree 
with,  and  appoint  some  person  or  persons  to  build  such  bridge  in 
their  respective  counties,  who  shall  be  paid  for  the  same  out  of 
the  respective  county  stocks." 

2.  The  Act  of  15th  of  August  1732,  (1  DalL  St.  Laws  283), 
which  provides,   "  That   the   grand  juries,   commissioners,   and 
assessors,  with  concurrence  of  the  Quarter  Sessions,  shall  be  sole 
judges  of  the  place  where  any  bridge  shall  be  built  and  main- 
tained, and  the  commissioners,  &c.,  with  concurrence  of  the  jus- 
tices, &c.,  shall  agree  with  workmen  for  building,  repairing,  and 
maintaining  any  bridge  or  bridges  ordered  to  be  built  or  repaired 
as  aforesaid." 

These  were  the  provisions  under  which  this  bridge  was  at  first 
built,  and  probably  rebuilt.  It  is  difficult  to  conceive  how  the 
opinion,  even  under  these  Acts,  should  have  prevailed,  that  the 
county  commissioners,  without  the  concurrence  of  the  court,  could 
repair  and  maintain  bridges.  It  is  true  that,  prior  to  the  Act  of 
15th  of  August  1732,  they  claimed  and  exercised  this  right  with- 
out the  sanction  of  the  court,  and  that  Act,  as  the  preamble 
recites,  was  passed  for  the  very  purpose  of  restraining  them  from 
the  exercise  of  this  power,  except  with  the  concurrence  of  the 
court. 

3.  The  next  provision  in  order  of  time  is  found  in  the  Act  of 
llth  of  April  1799,  sec.  24,  (3  Smith's  Laws  401),  which,  while  it 
did  not  repeal  the  prior  Acts,  provided,  "  That  when  the  inhabit- 
ants of  any  county  shall  be  desirous  to  have  a  bridge  erected  or 
repaired  on  any  public  road,  over  any  water,  they  shall  apply  by 
petition  to  the  Judges  of  the  Court  of  Quarter  Sessions  of  the 
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proper  county,  stating  the  place  and  circumstances  of  the  case, 
with  the  probable  expense,  and  the  said  court  shall  give  said  peti- 
tion in  charge  to  the  grand  jury,  who  shall  consider  of  the  pro- 
priety of  erecting  or  repairing  the  same ;  and  if  the  Court  and 
jury  shall  approve  thereof,  the  court  shall  make  an  order  on  the 
commissioners,  requiring  them  to  cause  the  same  to  be  erected  or 
repaired  in  the  manner  prayed  for,  or  in  any  other  manner,  to  be 
directed  by  the  said  court  and  jury,  and  thereupon  the  said  com- 
missioners shall,  as  soon  as  conveniently  may  be  done,  carry  the 
same  order  into  effect." 

This  Act  takes  away  all  discretionary  power  from  the  county 
commissioners,  as  well  in  erecting  as  repairing  bridges,  and 
makes  them  the  mere  instruments  of  executing  the  orders  of  the 
court  and  grand  juries.  The  Act  of  15th  of  August  1732,  re- 
strained the  exercise  of  an  assumed  and  usurped  authority,  and 
made  the  concurrence  of  the  courts  necessary.  This  Act  strips 
them  of  all  power  and  control,  except  that  of  obeying  the  man- 
date of  the  court.  It  is  then  passing  strange  that  while  this  law 
was  in  force,  the  opinion  should  have  prevailed  that  county  com- 
missioners of  their  own  motion  could  rebuild  and  repair  bridges. 

4.  The  next  Act  upon  this  subject,  is  the  general  Road  Law, 
passed  4th  of  April  ,1802,  (3  Smith  512).  This  Act  contained  a 
variety  of  new  provisions,  and  repealed  "  all  laws  heretofore 
enacted  for  laying  out,  making,  amending,  and  repairing  of  public 
or  private  roads  or  highways,  or  for  the  making  or  repairing  of 
bridges."  Until  the  passing  of  this  Act,  the  erecting  and  maintain- 
ing of  bridges  was  the  business  of  the  county  exclusively.  The 
supervisors  of  the  public  roads  had  nothing  to  do  with  bridges ; 
none  of  the  previous  Acts  of  the  legislature,  so  far  as  I  have  been 
able  to  discover,  enjoined  upon  them  any  duties  relating  to  bridges. 
This  Act  of  1802  introduced  a  most  important  change  upon  this 
subject;  the  20th  section  of  this  Act  requires  the  supervisors,  "in 
making  and  repairing  the  public  roads  or  highways,  to  make  and 
maintain  sufficient  causeways  of  stone  or  timber  on  marshy  or 
swampy  grounds,  and  also  make  and  maintain  sufficient  bridges 
over  all  small  creeks  and  rivulets,  and  deep  gullies,  where  the 
same  shall  be  necessary  for  the  ease  and  safety  of  travellers." 
Where  the  creek  formed  the  division  line  between  townships,  the 
bridge  was  to  be  built  and  maintained  at  the  joint  expense  of  the 
two  adjoining  townships. 

We  find,  then,  in  this  section  an  entire  change  given  to  this 
important  branch  of  public  business,  and  the  supervisors  of  the 
townships  substituted  for  the  county  commissioners,  in  the  con- 
struction and  repairs  of  bridges  over  "all  small  creeks  and  rivu- 
lets." This  is  the -description  of  the  stream  to  be  bridged  by  the 
county,  according  to  the  Act  of  1700,  and  the  same  peculiar  words 
are  preserved  in  the  Act  of  1802,  with  the  addition  of  "deep 
gullies."  All  prior  Acts  being  repealed,  it  is  manifest  that 
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county  commissioners,  so  far  as  we  have  progressed  in  this  inves- 
tigation, had  nothing  to  do  with  building  or  repairing  bridges. 

But  the  21st  section  of  this  Act  prescribes  the  duties  of  the 
county  commissioners  in  clear  and  unequivocal  terms.  It  pro- 
vides that  where  a  river,  creek,  or  rivulet,  over  which  it  is  neces- 
sary to  erect  a  bridge,  crosses  a  public  road  or  highway,  and  the 
erecting  of  such  bridge  requires  more  expense  than  it  is  reasonable 
that  one  township,  or  two  adjoining  townships,  should  bear,  it 
shall  be  the  duty  of  the  justices  of  the  Court  of  Quarter  Sessions, 
and  they  are  hereby  enjoined  and  required,  on  the  representation 
of  the  supervisor,  or  supervisors,  or  on  the  petition  and  at  the 
request  of  a  number  of  the  inhabitants  of  the  respective  town- 
ships, to  order  a  view  in  the  same  manner  as  in  the  case  of  laying 
out  roads  and  highways ;  and  if,  on  the  report  of  the  said  view,  it 
appears  to  the  court,  grand  jury,  and  commissioners,  that  such  a 
bridge  is  necessary,  and  would  be  too  expensive  for  the  township 
or  townships  to  erect,  it  shall  be  entered  on  record,  and  it  shall 
be  the  duty  of  the  commissioners  of  the  county  to  procure  an  esti- 
mate, as  nearly  as  may  be,  of  the  money  which  will  be  necessary 
to  erect  such  bridge ;  and  the  commissioners  of  the  county  shall 
provide  the  same  out  of  the  county  taxes,  and  proceed  forthwith 
to  have  such  bridge  erected,  by  contract  or  otherwise,  as  shall 
seem  most  expedient ;  and  such  bridge,  when  so  erected,  shall  be 
inspected  by  six  fit  persons,  appointed  by  the  Court  of  Quarter 
Sessions,  agreeably  to  whose  report  it  shall'  be  approved  or  dis- 
approved by  the  court ;  and  if  approved,  the  money  shall  be  paid 
agreeably  to  the  contract,  or  damages  in  favour  of  the  county 
awarded,  according  to  the  judgment  of  the  court.  This  Act  hav- 
ing provided  that  all  bridges  should  be  made  and  maintained  by 
the  townships,  thus  makes  the  county  auxiliary  to  the  townships 
in  the  building,  only  in  case  of  the  bridge  being  too  expensive  for 
the  township;  and  as  no  provision  is  made  for  maintaining  or 
repairing  by  the  county,  the  expense  of  that  plainly  remains  upon 
the  township,  under  the  general  provisions. 

Under  this  Act,  then,  the  county  commissioners  have  no  power 
to  erect  bridges,  except  by  the  mode  above  pointed  out,  and  they 
have  nothing  to  do  with  repairs,  as  such. 

5.  The  next  provisions  are  found  in  the  general  Act  of  13th  of 
June  1836,  in  which  the  same  regulations  are  prescribed  to  the 
supervisors  and  county  commissioners,  as  in  the  Act  of  6th  of 
April  1802.  No  provisions  are  made  for  repairing  or  maintaining 
bridges  by  the  county,  nor  any  discretionary  powers  given  to  the 
county  commissioners,  relating  to  erecting  or  repairing  bridges. 
The  35th  section  provides  that  when  the  viewers,  grand  jury, 
court,  and  commissioners,  agree  that  the  bridge  is  necessary,  and 
would  be  too  burdensome  for  the  township,  it  shall  be  "entered 
on  record  as  a  county  bridge."  The  36th  section  provides  that 
when  the  bridge  is  authorized  and  recorded  as  a  county  bridge, 
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the  county  commissioners  shall  procure  the  estimates,  and  provide 
the  moneys  in  the  county  rates,  and  proceed  to  build  the  bridge. 

This  Act  of  1836  is  the  only  one  now  in  force  relating  to  this 
subject ;  and  by  several  sections  the  most  ample  provisions  are 
made  for  guarding  the  interests  of  the  county,  as  well  against  any 
fraud  by  contractors,  as  against  any  improper  conduct  or  neglect 
by  the  commissioners.  It  is  plain,  that  if  the  position  claimed  by 
the  relators  be  correct,  all  these  responsibilities  and  safeguards  are 
inoperative,  and  upon  a  subject  of  great  moment  to  the  interests 
of  the  county,  and  involving  the  expenditure  of  very  large  sums 
of  money,  the  county  commissioners  are  almost  without  control. 
Nearly  all  the  important  streams  are  already  provided  with 
bridges,  built  by  the  counties;  and  the  rebuilding  of  them,  when 
swept  away,  is  almost  the  only  bridge-building  likely  to  be 
required  of  the  county.  The  freshet  of  last  winter  swept  away 
six  county  bridges  in  this  county,  and  a  large  number  in  the 
adjoining  county.  Are  the  large  sums  required  for  restoring 
these  bridges  to  be  expended  by  the  county  commissioners  with- 
out supervision,  when  if  one  bridge  only  is  to  be  erected,  viewers 
under  oath  are  to  inspect  the  work,  and  protect  the  public  inte- 
rests ?  Very  clear  provisions  must  be  shown  to  warrant  such  a 
conclusion.  There  are  other  palpable  reasons  why  the  words 
"  county  bridge,"  employed  in  the  Act,  are  not  to  be  considered 
as  requiring  the  rebuilding  of  a  bridge  without  view ;  and  one  of 
them  is  suggested  by  the  facts  of  this  case.  The  law  under 
which  the  bridge  was  built,  is  repealed  without  any  saving 
clause,  and  we  have  in  its  stead  a  provision  which  only  brings  in 
the  county  to  the  aid  of  the  township,  when  the  township  is,  in 
the  judgment  of  viewers,  grand  jury,  court,  and  county  commis- 
sioners, unable  to  build  the  bridge.  This  bridge  was  built  in 
1795.  The  whole  county  was  then  new  and  sparsely  populated. 
Smithfield  township  is  since  filled  up  with  population  and  wealth. 
What  might  have  been  an  insupportable  burthen  to  the  few 
pioneers  of  the  wilderness,  may  be  an  inconsiderable  and  trifling 
consideration  with  their  wealthy  sons.  The  sites  of  bridges  are 
often,  when  first  selected,  injudiciously  located ;  and  when  the 
bridge  requires  rebuilding,  either  from  its  decay  or  loss  by 
freshet,  it  is  found  necessary  to  vary  its  position  and  change  the 
roads  leading  to  it.  For  this  proceeding,  there  is  provision  in  the 
Act ;  and  although  there  is  nothing  in  the  Statute  which  autho- 
rizes a  review  of  the  site  of  a  bridge  once  fixed,  yet  the  fact  that 
every  proceeding  to  erect  a  county  bridge  is  de  novo,  that  the 
viewers  fix  the  site  and  adjust  the  contiguous  portions  of  the  road, 
affords  ample  remedy  for  an  original  injudicious  location.  The 
question  of  varying  would  of  course  only  be  agitated  when  the 
bridge  needed  reviewing. 

The  point  has  long  since  been  settled,  that  in  all  cases  of  the 
disbursement  of  moneys  by  county  officers,  there  must  be  express 
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legislative  enactment.  No  discretion  as  to  objects  or  mode  of 
expenditures  is  vested  in  the  county  commissioners.  No  trifling 
alteration  can  be  made  in  the  public  buildings,  without  the  sanc- 
tion and  direction  of  the  grand  jury  or  the  court ;  and  the  legis- 
lature in  their  wisdom  have  deemed  it  important,  that  in  the 
expenditure  of  the  public  moneys  for  erecting  bridges,  there 
should  be  not  only  the  general  control  by  the  county  auditors, 
but -the  special  and  particular  control  of  a  board  of  viewers, 
appointed  by  the  court,  and  finally  by  the  court  itself.  A  fear 
of  neglect  and  favouritism  on  the  part  of  the  commissioners,  and 
of  peculation  and  unfaithfulness  on  the  part  of  the  contractors, 
seems  to  have  induced  these  strict  enactments.  Clear  and  express 
law  alone  could  induce  me  to  place  the  large  sums,  of  necessity  to 
be  expended  in  rebuilding  bridges,  beyond  the  reach  of  their  wise 
provisions.  The  argument  raised  from  the  inconvenience  which 
would  result  from  delays  in  procuring  a  view,  and  taking  all  the 
steps  required  by  law  for  building  the  bridge,  is  answered  by  the 
reply  that  still  greater  inconvenience  might  result  to  the  public 
from  unchecked  haste,  and  injudicious  and  wasteful  prodigality 
in  the  expenditure  of  the  public  money ;  and  if  it  be  found  to  be 
inconvenient  thus  to  delay,  the  legislature  would  be  the  proper 
body  to  whom  to  direct  the  argument. 
I  have  been,  by  this  examination,  led  to  the  following  result  : 

1.  At  no  time  has  any  law  authorized  the  making  and  main- 
taining of  bridges  by  the  county  commissioners,  except  with  con- 
currence and  under  supervision  of  the  court. 

2.  That  under  the  Act  of  1836,  the  supervisors  are  bound  to 
make  and  maintain  the  bridges. 

3.  That  the  county  only  erects  bridges  when  the  township  is 
unable  to  do  it,  and  in  no  case  repairs   bridges  after  they  are 
erected. 

4.  That  all  prior  laws  having  been  repealed  by  the  Act  of  15th 
of  April  1802,  and  the  provisions  of  that  Act  being  supplied  and 
repealed  by  the  Act  of  1836,  nothing  can  be  done  by  county  com- 
missione'rs,  except  according  to  the  provisions  of  this  last  men- 
tioned Act. 

The  application  of  the  relators  for  a  mandamus  upon  the  county 
commissioners,  is  therefore  dismissed. 
Errors  assigned : 
The  court  erred  in  declaring — 

1.  That  at  no  time  has  any  law  authorized  the  making  and 
'maintaining  of  bridges  by  the  county  commissioners,  except  with 
the  concurrence  and  under  the  supervision  of  the  court. 

2.  That  under  the  Act  of  1836,  the  supervisors  are  bound  to 
make  and  maintain  the  bridges. 

3.  That  the  county  only  erects  bridges  where  the  township  is 
unable  to  do  it,  and  in  no  case  repairs  bridges  after  they  are 
erected. 
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4.  That  all  prior  laws  having  been  repealed  by  the  Act  of  15th 
of  April  1802,  and  the  provisions  of  that  Act  being  supplied  and 
repealed  by  the  Act  of  1836,  nothing  can  be  done  by  the  county 
commissioners,  except  according  to  the  provisions  of  this  last  men- 
tioned Act. 

5.  And  in  discharging  the  rule  obtained  by  the  relators,  which 
they  should  have  made  absolute. 

Ihrie  and  Porter,  for  plaintiffs  in  error,  contended  that  the  court 
below  erred  in  refusing  the  mandamus,  and  that  the  county  com- 
missioners had  power  and  were  bound  to  repair  all  county  bridges. 
The  practice  has  uniformly  been  for  the  county  to  repair  them ;  and 
the  decision  of  Judge  Rush  many  years  ago  was  in  favour  of  it. 
It  is  true  the  Act  of  1799  requires  that  the  Court  of  Quarter  Ses- 
sions and  grand  jury  shall  agree  in  the  repair  of  county  bridges: 
but  that  Act  was  supplied  by  the  Act  of  1802,  which  contains  no 
such  provision,  and  the  present  Act  of  13th  of  June  1836,  is  like 
that  of  1802.  No  Act  of  Assembly  authorizes  the  supervisors  to 
repair  county  bridges — their  power  extends  only  over  small  bridges 
erected  by  themselves,  not  where  the  county  has  taken  upon  itself 
the  erection  of  a  bridge.  The  Act  of  13th  of  June  1836,  shows 
this  construction  to  be  the  true  one,  for  it  contains  an  express  pro- 
vision for  the  building  and  maintaining  a  bridge  by  the  respective 
supervisors,  where  a  small  creek  is  the  boundary  of  two  town- 
ships; where  it  is  over  a  large  stream,  it  is  to  be  kept  in  repair 
by  the  county  commissioners.  When  a  bridge  is  once  duly  erect- 
ed, it  becomes  a  county  bridge,  and  is  county  property.  By  the 
Act  of  15th  of  April  1834,  sec.  11,  the  county  commissioners  are 
to  repair  the  buildings  of  the  county;  and  by  the  same  Act  they 
are  prohibited  from  being  concerned  in  public  works.  By  section 
23,  they  are  required  to  publish,  among  other  things,  the  sums 
expended  in  the  repairs  of  old  or  the  erection  of  new  bridges. 

Hepburn,  contra.  This  bridge  was  erected  under  the  former 
Acts  of  1700  and  1732.  By  them  no  erection  or  repair  of  a  county 
bridge  could  take  place  unless  by  the  court,  grand  jury,  and 
county  commissioners.  The  next  Act,  llth  of  April  1799,  ex- 
pressly required  the  grand  jury  to  decide  on  repairs  of  county 
bridges.  The  Act  of  4th  of  April  1802,  first  brought  in  the  su- 
pervisors ;  directing  that  they  should  make  and  maintain  bridges 
over  small  creeks  and  rivulets ;  but  beyond  that  it  was  to  be  re- 
ferred to  the  court  and  grand  jury,  if  more  expensive  than  the 
township  could  bear.  The  Act  of  1836  is  the  same  on  this  head 
as  that  of  1802,  except  a  new  provision  for  bridges  across  streams 
dividing  counties.  This  bridge  is  worse  than  gone,  and  it  would 
require  more  money  to  repair  it  than  to  build  a  new  one.  No 
authority  is  given  to  county  commissioners  to  take  materials  for 
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repairs,  though  by  sections  28,  31,  and  48,  that  power  is  given  to 
supervisors  and  contractors. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  review  of  our  legislation  from  the  year  1700 
to  the  year  1836,  as  presented  in  the  opinion  of  the  court  below, 
shows  clearly  that  the  powers  of  the  county  commissioners,  in 
respect  to  bridges,  were  intended  in  all  cases  to  be  checked  and 
guarded  by  the  concurrent  approbation  and  authority  of  the  court 
and  grand  jury  of  the  county.  Involving,  as  these  structures  do, 
the  outlay  of  large  sums  of  money,  to  be  collected  by  taxation  on 
the  people,  it  was  intended  that  the  expenditure  should  not  be 
hastily  incurred  or  by  the  will  of  a  single  body,  but  should  be 
carefully  watched  and  deliberately  approved  of  by  the  sanction 
of  two  other  bodies,  whose  judgment  should  be  exercised  in  re- 
spect to  it.  In  no  Act  of  Assembly  whatever,  is  the  authority 
given  to  the  county  commissioners  alone  to  erect  or  maintain 
bridges.  On  the  contrary,  in  the  earliest  Acts  there  is  visible  an 
evident  design  to  prohibit  the  exercise  of  such  authority  as  inex- 
pedient. And  if,  notwithstanding,  the  practice  has  crept  in,  it 
has  been  obviously  in  disregard  of  the  Acts  of  Assembly.  The 
power  to  repair  bridges  is  by  the  two  latest  Acts  of  1802  and 
1836,  given  to  the  supervisors,  as  well  as  to  erect  bridges  of  a 
minor  class  over  small  creeks  and  rivulets  and  deep  gullies ;  but 
where  the  bridges  are  of  a  large  class,  costing  considerable  sums, 
and  are  more  expensive  than  a  township  can  bear,  the  sanction 
of  the  court  and  grand  jury  is  required.  The  destruction  of  a 
bridge  by  a  freshet,  involves  substantially  another  erection :  the 
cost  is  often  as  great  as  an  original  erection,  and  may  sometimes 
be  enhanced  beyond  it,  by  the  expense  of  removing  the  ruins.  Even 
a  new  site  may  have  to  be  chosen.  Such  seems  to  be  the  case  here. 
It  is  not  the  case  of  a  repair.  The  former  bridge  is  gone  to  all  intents 
and  purposes,  and  another  must  be  built.  When  a  county  bridge 
has  been  once  legally  built,  such  ordinary  repairs  as  are  necessary 
to  preserve  it  fit  for  use,  are  to  be  made  by  the  supervisors  of  the 
township,  as  in  the  case  of  roads.  But  when  a  visitation  of  floods 
or  other  disasters  destroys  the  greater  portion  of  its  value,  and  in 
effect  requires  the  expenditure  of  money  to  a  large  amount,  be- 
yond what  the  township  ought  in  reason  to  defray,  it  may  fairly 
be  considered  as  an  erection,  and  fall  within  the  provisions  of  the 
35th  section  of  the  Act  of  June  1836,  and  must  be  proceeded  in 
in  the  mode  there  pointed  out.  We  concur,  therefore,  in  the  opin- 
ion given  by  the  court  below. 

Proceedings  affirmed. 
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Castor  against  Bavington. 

The  defendant  cannot  cross-examine  the  plaintiff's  witnesses  to  matter  entirely 
new,  in  order  to  introduce  his  defence  untrammelled  by  the  rules  of  a  direct  ex- 
amination. 

ERROR  to  the  Common  Pleas  for  the  city  and  county  of  Phila- 
delphia. 

On  the  trial,  the  counsel  for  Bavington,  the  plaintiff,  opened  his 
case  by  stating  that  Bavington  claimed  the  price  of  certain  trees 
and  logs  sold  by  him  to  Castor,  the  defendant,  upon  which,  after 
admitting  a  credit  of  815.18,  he  claimed  a  balance,  amounting 
with  interest  to  $93;  and  then  called  a  witness,  who  testified,  "I 
was  one  of  the  arbitrators  between  the  parties  while  this  suit  was 
before  the  justice.  While  before  us  the  plaintiff  was  about  going 
into  proof  when  the  defendant  stepped  forward  and  admitted  the 
bill  to  be  correct  as  to  the  articles  sold  and  prices  to  be  paid,  but 
wrong  as  to  the  mode  of  measurement  resorted  to  by  plaintiff  to 
find  the  quantity  in  cord  measure ;  the  plaintiff  claiming  to  use 
one-third  of  the  mean  circumference  for  a  diameter,  and  the  de- 
fendant one-quarter  of  the  same.  I  can't  say  this  bill  now  shown 
me  is  the  same  that  was  before  us,  but  think  it  was." 

On  a  cross-examination  by  the  defendant,  the  witness  testified. 
"  This  took  place  as  much  as  five  or  six  years  ago ;  I  saw  the  logs, 
General  Castor  requested  us  to  see  them." 

The  defendant  then  asked  the  witness  "  if  the  quality  of  said 
logs,  or  some  of  them,  was  not  defective  ?" 

The  plaintiff  objected  to  this  question,  and  the  court  overruled 
it  and  decided  "  that  the  defendant  should  not  on  a  cross-exami- 
nation of  the  witnesses  of  the  plaintiff,  examine  them  as  to  facts 
which  would  amount  to  a  defence  in  whole  or  in  part  to  the  plain- 
tiff's claim ;  but  that  the  defendant  should  open  his  case,  and  he 
might  then  call  the  plaintiff's  witnesses  and  examine  them  as  to 
said  facts,  if  he  thought  fit  so  to  do." 

The  defendant  excepted  to  the  opinion  of  the  court. 

Errors  assigned : 

1.  The  judge  erred  in  refusing  permission  to  the  defendant  to 
cross-examine  the  witnesses  of  the  plaintiff  as  to  matters  amount- 
ing in  whole  or  in  part  to  a  defence. 

2.  In  deciding  that  the  defendant  should  not  ask  questions  of 
witnesses  called  by  the  plaintiff  as  to  matters  amounting  in  whole 
or  in  part  to  a  defence,  until  the  defendant  should  have  opened  his 

n.  —  64  2s 
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case,  when  he  might,  if  he  thought  proper,  call  upon  such  wit- 
nesses to  testify  as  to  such  matters  of  defence,  and  not  until  then. 

J.  A.  Phillips  and  Ingraham,  for  plaintiff  in  error. 
Hare,  contra. 

PER  CIJRIAM. — It  is  impossible  to  distinguish  the  principle  of 
this  case  from  that  of  Ellmaker  v.  Buckley,  in  which  it  was  ruled 
that  a  party  shall  not  introduce  his  case  to  the  jury  through  a 
cross-examination  of  his  adversary's  witnesses.  Here  the  attempt 
was  plainly  to  cross-examine  to  matter  entirely  new,  with  a  view, 
not  to  test  the  truth  of  the  witness  as  to  what  he  had  said — the 
legitimate  end  of  a  cross-examination — but  to  lay  his  defence  be- 
fore the  jury  untrammelled  by  the  rules  of  a  direct  examination ; 
and  this  certainly  cannot  be  done.  The  questions  were,  there- 
fore, properly  suppressed. 

Judgment  affirmed. 


Stacey  against  The  Franklin  Fire  Insurance 
Company. 

The  first  insurance  by  a  fire  office  was  upon  "  merchandise  generally,  includ- 
ing liquors  and  groceries  contained  in  store  No.  37,  South  Wharves,  for  use  of 
whom  it  may  concern;  say  merchandise  without  exception."  A  second  was 
made  in  another  office  on  coffee  and  other  merchandise  without  exception,  either 
on  board  the  J.  S.  in  this  port,  or  in  the  brick  store,  No.  37,  South  Wharves,  in 
the  city  of  Philadelphia.  A  loss  happened,  by  fire,  on  goods  in  the  store  not 
brought  in  the  J.  S.,  or  landed  therefrom.  Held,  1.  That  facts  and  circumstances 
out  of  the  instrument  are  inadmissible  to  show  the  intention  of  the  parties  as  to 
the  second  policy  being  a  specific  insurance  on  other  goods  not  covered  by  the 
first.  2.  That,  as  thus  explained,  there  was  not  necessarily  a  double  insurance, 
but  the  first  might  be  on  goods  generally  in  the  store,  and  the  second  on  specific 
goods  merely,  brought  in  the  J.  S.  or  landed  therefrom. 

Where  there  is  a  clause  in  a  policy  of  insurance,  that  persons  at  that  office 
must  give  notice  of  any  insurance  made  on  their  behalf  by  the  same,  and  shall 
cause  such  other  insurance  to  be  endorsed  on  their  policy,  in  which  case  each  office 
shall  be  liable  to  the  payment  only  of  a  rateable  proportion  of  any  loss  or  dam- 
age which  may  be  sustained,  and  unless  such  notice  is  given  the  assured  will 
not  be  entitled  to  recover  in  case  of  loss,  the  condition  applies  to  a  subsequent 
as  well  as  to  a  prior  insurance. 

If  the  second  policy  contain  a  clause  that  such  insurance  shall  not  be  bind- 
ing if  the  assured  has  made,  or  shall  make,  any  other  insurance  on  the  same, 
unless  the  same  be  allowed  of  by  said  company,  and  specified  in  their  policy, 
and  then  to  pay  rateably,  such  clause  does  not  affect  the  first  insurance,  if  the 
assured  could  not  at  any  time  recover  on  the  second  policy. 

The  assured's  informing  the  second  underwriter  that  there  was  a  former  policy 
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at  another  office,  but  adding  it  was  on  other  property,  would  not,  of  itself,  bring 
the  case  within  this  clause,  nor  would  it  be  sufficient  to  make  the  second  compa- 
ny responsible  in  an  action. 

Quaere  ?  Whether,  in  case  of  an  insurance  on  fire  on  goods,  with  a  clause  sti- 
pulating for  paying  only  a  rateable  proportion  in  case  of  another  insurance,  if  the 
assured  procures  another  insurance  on  the  same  risk,  and  the  loss  is  less  than  the 
whole  amount  insured,  he  may  recover  the  whole  loss  from  the  first  underwriter, 
or  only  a  pro  roia  payment  from  each  ? 

THIS  was  an  action  of  covenant  brought  by  James  G.  Stacey 
and  Davis  B.  Stacey,  co-partners  under  the  firm  of  J.  G.  &  D.  B. 
Stacey,  against  The  Franklin  Fire  Insurance  Company,  in  which 
the  plaintiffs  declared  on  the  policy  of  insurance  stated  below,  and 
the  defendants  pleaded  covenants  performed,  with  leave,  &c.  The 
case  came  on  for  trial  before  Kennedy,  J.,  at  a  Court  of  Nisi  Prius, 
held  at  Philadelphia  on  the  27th  of  November  1840. 

The  plaintiffs  gave  in  evidence  the  following  policy  executed 
by  the  defendants : 

"  FRANKLIN  FIRE  INSURANCE  COMPANY  OF  PHILADELPHIA. 

Office,  No.  163£  Chesnut  street. 

On  Goods.  $10,000.  No.  88. 

This  policy  of  insurance  witnesseth  that  the  Franklin  Fire  In- 
surance Company,  of  Philadelphia,  have  received  of  J.  G.  &  D.  B. 
Stacey,  $25  premium  for  making  insurance  (according  to  the  tenor 
of  their  printed  proposals  and  conditions  hereunto  annexed)  upon 
*merchandise  generally,  including  liquors  and  groceries,  contained 
in  store  No.  37,  South  Wharves,  for  account  of  whom  it  may  con- 
cern— *say  merchandise  without  exception. 

Notice  of  a  further  insurance  of  $10,000  at  the  Pennsylvania 
Insurance  Office,  given  this  day,  December  1st,  1829. 

C.  N.  B.,  Secretary. 

Now  know  all  men  by  these  presents,  that  in  consideration 
thereof,  the  capital  stock,  estate,  and  securities  of  the  Franklin 
Fire  Insurance  Company  of  Philadelphia,  shall  be  subject  and 
liable  to  pay,  make  good  and  satisfy  unto  the  said  insured,  their 
heirs,  executors,  administrators  or  assigns,  all  such  damages  or 
loss  which  shall  or  may  happen  by  fire,  to  the  property  above 
mentioned,  from  the  day  of  the  date  hereof,  to  the  full  end  and 
term  of  one  year,  not  exceeding  the  sum  of  $10,000,  unless  the 
said  company  shall,  within  thirty  days  after  the  proof  of  such 
damage  or  loss,  furnish  the  said  insured  with  a  like  quantity  of 
any  or  all  of  the  said  goods,  and  of  the  same  quality  as  those  so 
injured  by  fire,  or  shall  make  good  the  damage  or  loss,  by  paying 
therefor,  according  to  an  estimate  thereof,  to  be  made  by  arbitra- 
tors, indifferently  chosen,  whose  award,  in  writing,  shall  be  con- 
clusive and  binding  on  all  parties.  Provided,  that  if  the  premises 
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above  mentioned  shall,  at  any  time  when  such  fire  shall  happen, 
be,  in  whole  or  in  part,  occupied  for  purposes  considered  hazard- 
ous in  the  printed  proposals  and  conditions  hereunto  annexed, 
unless  liberty  so  to  occupy  them  be  expressly  stipulated  for  in  the 
manner  prescribed  in  the  note  to  Article  XIII.,  this  policy  and 
every  clause,  article,  and  thing  herein  contained,  shall  be  void  and 
of  no  effect.  Nor  shall  this  policy  have  any  force  or  effect,  if  as- 
signed, unless  such  assignment  be  made  within  thirty  days  after 
the  transfer  of  the  property,  and  allowed  by  the  company,  agree- 
ably to  Article  XI.  of  the  proposals  annexed. 

It  is  agreed  that  this  policy  shall  expire  at  twelve  o'clock  at 
noon,  on  the  sixteenth  day  of  October,  in  the  year  one  thousand 
eight  hundred  and  thirty. 

Among  the  conditions  of  insurance  annexed  were  the  following: 

II.  Goods  held  in  trust  or  on  commission  are  to  be  insured  as 
such,  which  may  be  done  by  inserting  the  words  "  for  account  of 
whom  it  may  concern,"  otherwise  the  policy  will  not  cover  such 
property. 

VI.  Persons  insuring  property  at  this  office  must  give  notice  of 
any  other  insurance  made  on  their  behalf  on  the  same,  and  cause 
such  other  insurance  to  be  endorsed  on  their  policies :  in  which 
case  each  office  shall  be  liable  to  the  payment  only  of  a  rateable 
proportion  of  any  loss  or  damage  which  may  be  sustained ;  and 
unless  such  notice  is  given,  the  insured  will  not  be  entitled  to 
recover,  in  case  of  loss. 

XIII.  The  following  being  considered  hazardous  risks,  will  sub- 
ject the  assured  to  a  higher  rate  of  premium :  those,  therefore, 
desirous  of  having  the  liberty  of  using  their  premises  for  such  pur- 
poses, must  have  the  same  inserted  in  their  policies,  which  other- 
wise will  be  void. 

Section  I. 

Apothecaries  and  Druggists,  Com  and  Grain, 

Bottlers  of  Liquors,  Naval  Stores,  exclusive  of  Hemp, 

Chandlers,  Ship,  Oils  of  all  kinds,  ready  for  use, 

China,  Glass,  and  Queensware,  with     Paints  and  Colours,      do. 
liberty  of  straw  for  packing.  Prints,   Picture    and  Looking-glass 

Shops. 

Section  II. 

Bookbinders,  Lumber  and  Lumber-yards, 

Groceries  and  Liquors,  with  liberty     Printers'  Types,  Presses,  and  Uten- 
of  lawful  quantity  of  gunpowder.  sils,  and  Stock  generally. 

Section  III. 

Aquafortis  in  quantity,  Cabinet  and  Piano-Forte  makers,  and 
Brewers  and  Maltsters,  Joiners, 

Buildings  unfinished,  Carvers  and  Gilders, 

Chemical  Laboratories,  and  prepare-  Coopers, 

tions  in  process,  Chair  Makers, 

Chandlers,  Soap  and  Tallow,  Coach  and  Carriage  Builders, 

Carpenters,  Distilleries, 
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Flax  and  Hemp  in  quantity,  Sugar  Refiners, 

Factories,   Mills,  and  Machinery,  on  Stables,  public  or  private, 

a  large  scale,  Spirits  of  Turpentine  Distillers, 

Melters  of    Tallow,   Wax,    or  other  Taverns,  Eating-Houses,  and  Oyster 
hazardous  substances,  Cellars, 

Oil  and  Varnish,  Boilers  of       .  Theatres, 

Paint  Manufacturers,  Turners, 

Rope  Walks,  Vitriol  in  quantity. 

Ships  and  Boats,  building  and  repair- 
ing, 

NOTE.  —  The  liberty  of  dispensing  with  the  restrictions  in  the  foregoing 
article,  may  be  allowed  as  follows  : 

For  Sect.  1.  — By  inserting  the  words  "  merchandise  generally," 
For  all  the  Sections —  (in  part),  by  specifying  the  risk  to  be  insured,  —  or 
wholly  declaring  it  to  be  "  an  open  policy." 

(Endorsed.) 

Received  March  26th,  1833,  of  the  assured,  eight  dollars,  in 
consideration  of  an  additional  assurance  of  $10,000,  to  expire  July 
6th,  1833. 

C.  N.  BANCKER. 

No.  1747. 

Received  July  6th,  1831,  of  Messrs  J.  G.  &  D.  B.  Stacey,  $20, 
for  continuing  this  insurance  for  one  year,  ending  at  noon  on  the 
6th  day  of  July,  A.  D.  1832,  for  the  sum  of  $8000.  $5000  at  pre- 
sent insured  at  the  Pennsylvania  Office. 

C.  N.  BANCKER,  Secretary. 

No.  3432. 

Received  July  6th,  1832,  of  Messrs  J.  G.  &  D.  B.  Stacey,  $20, 
for  continuing  this  insurance  for  one  year,  ending  at  noon  on  the 
6th  day  of  July,  A.  D.  1833,  for  the  sum  of  $8000. 

C.  N.  BANCKER,  Secretary. 

No.  5261. 

Received  July  6th,  1833,  of  Messrs  J.  G.  &  D.  B.  Stacey,  $22, 
for  continuing  this  insurance  for  one  year,  ending  at  noon  on  the 
6th  day  of  July  1834,  for  the  sum  of  $10,000. 

C.  N.  BANCKER,  Secretary. 
Per  CHAS.  G.  BANCKER. 


It  was  admitted  that  a  fire  took  place  on  the  7th  of  January 
1834,  by  which  the  store  No.  37  South  Wharves  was  destroyed, 
with  its  contents. 

The  plaintiffs  then  gave  in  evidence  the  following  statement  of 
their  loss  by  that  fire,  which  was  admitted  by  the  defendants  to 
be  a  correct  statement. 

"  Estimate  of  merchandise  destroyed  by  fire,  in  store  No.  37 
South  Wharves,  on  the  7th  inst.,  and  on  which  the  sum  of  $10,000 
ii.  —  2s* 


510  SUPREME  COURT  [Philadelphia 

[Stacey  v.  The  Franklin  Fire  Insurance  Company.] 

was  effected  in  the  Franklin  Fire  Insurance  Company  of  Philadel- 
phia. 

E.  B.  ">  214  bags  Rio  Coffee,  imported  per  ship  C.  Bonaffe,  estimated  at  33,812 

T.  D.  5     pounds,  at  12£  cts $4226  50 

38  pipes  Gin,  estimated  at  5529  gallons,  at  50  cts 2764  50 

5  bb'ls.  do.        do.  175      do.      at  40  cts 70 

43  bales  Moss,  15,000  Ibs.  at  4  cts 600 

15  cases  Champaigne  wine,  at  $10 150 

3200  Ox  and  Cow's  horns,  at  8  cts.  . . 256 

7  half  pipes  Rochelle  Brandy,  571  gallons,  at  $1  40  cts 799  40 

1  pipe  Old  Madeira  wine,  100  gallons,  at  $3 300 

3  boxes        do.         do.        9  dozen,  at  $12 108 

8  casks  and  a  quantity  of  loose  Bones  and  Hoofs 130 

1  Ulage  cask  Sherry  wine,  say  20  gallons,  at  $1  25  cts 25 

13  pieces  Russia  Duck,  at  $14 182 

1  Ulage  pipe  Old  Rochelle  brandy,  40  gallons,  cost  $1  80  cts 72 

67  boxes  Old  St  Jago  segars,  at  $8 536 

1  box  containing  2  canisters  Vanilla  Beans,  estimated  to  weigh  34 

pounds,  at  $7 238 

2  boxes  Natchitoches  snuff,  22  bottles,  c.  $1  50  cts 33 

6  Tarpaulins,  cost  $100,  say  worth 75 

1  coil  new  Hawser  rope $50 

1  pair  Guns  and  Carriages  complete 50 

12  Muskets,  at  $5 60 

160 

6  demijohns  Brandy  and  Old  Rum,  estimated  at  24  galls.,  at  $1  50    36 

1  tierce  London  porter,  6  dozen,  at  $2  50  cts 15 

1  basket  Champaigne  wine 10 

3  boxes  Claret,  at  $3 9 

8    do.     Crab  cider,  at  $1  87A  cts 15 

85 

1  mantel  Glass,  $20,  ship's  store  $10 30 

2  Settees,  sundry  ship's  Furniture,  Carpets,  Mahogany  dining- 

table,  Curtains,  Casks,  &c 170 

200 

A  quantity  of  machinery,  &c.  stored  with  us  for  two  years  past, 

for  which  we  had  a  claim  for  storage  of 100 

Counting-room  Furniture,  viz  : 
1  large  Mahogany  desk,  cost  second-hand,  $25,  Astral  lamps 

and  other  Lamps,  $14 39 

1  Mahogany  desk,  1  do.  table 24 

1  Carpet,  $21,  1  long  desk,  $10 31 

1  Clock,  $12,  1  Stove,  cost  $17 29 

1  large  Book-case  with  13  drawers,  &c 25 

1  Looking-glass,  $5.     1  large  Map,  and  Charts,  $30.     Check, 

and  other  books,  stationary,  &c.  valued  at  $20 55 

1  box  Spermaceti  candles 10    213 

As  far  as  ascertained,  the  sum  is $11,323  40 

Errors  excepted.  

Philad.,  January  llth,  1834.  J.  G.  &  D.  B.  STACEY. 

From  the  above  will  be  a  credit  for  the  damaged  merchandise  sold  at  auction. 

Philadelphia,  January  llth,  1834. 

Franklin  Fire  Insurance  Company,  of  Philadelphia,  to  J.  G.  & 
D.  B.  Stacey  debtors,  for  the  sum  of  ten  thousand  dollars  insured 
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in  said  office  against  fire,  on  the  above  stated  merchandise,  as  per 
their  policy,  No.  88,  renewed  number  5261,  dated  July  6th,  1833, 
810,000  00 

The  plaintiffs  admitted  the  receipt  of  the  sum  of  $5400,  paid  to 
them  by  the  defendants  on  account  of  this  insurance,  viz. :  $4000 
on  the  23d  of  January,  and  $1400  on  the  24th  of  January  1834, 
for  which  the  following  receipts  were  given : 

"  Philadelphia,  January  23d  1834.  Received  from  the  Franklin 
Fire  Insurance  Company,  $4000,  being  on  account  of  their  policy 
of  insurance,  No.  88,  on  goods  destroyed  at  the  fire  on  the  7th 
inst.,  in  store  No.  37,  South  Wharves  —  this  amount  being  paid 
and  received  without  prejudice  to  the  rights  of  the  insured  or 
insurers,  on  the  final  settlement  of  the  loss  on  said  policy. 

J.  G.  &  D.  B.  STACEY. 


"  Philadelphia,  January  24th  1834.  Received  from  the  Franklin 
Fire  Insurance  Company,  the  further  sum  of  $1400  on  account 
of  their  policy  of  insurance,  No.  88,  on  the  same  conditions  as  the 
above  receipt. 

$1400  J.  G.  &  D.  B.  STACEY." 

And  the  plaintiffs  here  closed. 

The  defendants  then  gave  in  evidence  the  following  policy  of 
insurance,  effected  by  the  plaintiffs  with  the  Insurance  Company 
of  North  America;  and  which  policy  was  produced  by  the 
plaintiffs  on  notice. 

"  On  goods.  For  four  months. 

By  the  president  and  directors  of  the  Insurance  Company  of 

North  America. 
No.  17,040. 

Whereas,  J.  G.  &  D.  B.  Stacey,  have  paid  to  the  president 
and  directors  of  the  Insurance  Company  of  North  America, 
twelve  dollars  premium,  for  insurance  of  $15,000  on  coffee 
[L.  s.]  and  other  merchandise,  without  exception,  either  on  board  the 
ship  John  Sergeant,  in  this  port,  or  in  the  brick  store,  JVb.  37 
South  Wharves,  in  the  city  of  Philadelphia,  from  loss  or  damage 
by  fire,  whilst  the  said  merchandise  shall  be  and  remain  in  the 
building  aforesaid,  for  four  months,  to  expire  at  12  o'clock  at  noon 
of  the  23d  day  of  March  1834.  Now  know  all  men  by  these  pre- 
sents, that  in  consideration  thereof  the  capital  stock,  estate,  and 
securities,  of  the  said  corporation  shall  be  subject  to  pay  unto  the 
said  J.  G.  &  D.  B.  Stacey,  their  executors,  administrators,  or 
assigns,  any  loss  or  damage  which  shall  or  may  happen  by  or  by 
means  of  fire  to  the  said  merchandise,  within  the  term  aforesaid, 
unless  they,  the  said  president  and  directors  shall  forthwith  fur- 
nish the  assured  with  the  like  quantity  of  merchandise  of  the  same 
quality  as  those  so  injured  by  fire,  or  provided  the  said  merchan- 
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dise  shall  be  wholly  destroyed  by  or  by  means  of  fire  within  the 
term  aforesaid,  then  the  said  capital  stock,  estate,  and  securities 
of  the  corporation,  shall  be  subject  to  pay  the  said  J.  G.  &  D. 
B.  Stacey,  their  heirs,  executors,  administrators,  or  assigns,  the 
entire  sum  of  $15,000,  which  said  loss  or  damage  shall  be  paid  or 
indemnified  in  manner  aforesaid,  within  thirty  days  after  proof 
of  loss;  and  if  any  dispute  shall  arise  respecting  the  same,  between 
the  corporation  and  the  assured,  such  difference  shall  be  submitted 
to  the  judgment  and  determination  of  arbitrators,  to  be  mutually 
chosen  by  the  parties,  whose  award  in  writing  shall  be  conclusive 
and  binding.  But  in  all  cases  where  partial  losses  or  damages  do 
occur  to  the  property  insured  by  this  policy,  within  the  period 
above  stipulated,  and  afterwards  a  total  loss  of  the  same  within 
the  same  period,  whereby  claims  may  arise  to  a  larger  amount 
together,  than  the  sum  hereby  insured;  the  assured  shall  in  nowise 
be  entitled  to  receive  more  than  the  whole  sum  so  insured,  within 
the  period  for  which  the  insurance  is  made.  Provided  always, 
nevertheless,  and  it  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  policy,  that  the  said  stock,  estate,  and  securities 
of  the  said  corporation  shall  not  be  subject  or  liable  to  pay  or 
make  good  the  assured  any  loss  or  damage  by  fire  which  shall 
happen  by  invasion,  foreign  enemy,  civil  commotion,  or  any  mili- 
tary or  usurped  power  whatever;  and  provided  also,  that  this 
policy  shall  not  take  effect  or  be  binding  to  the  said  corporation, 
in  case  the  assured  shall  have  already  made,  or  shall  hereafter 
make,  any  other  assurance  upon  the  property  aforesaid;  unless 
the  same  shall  be  allowed  of  and  specified  on  this  policy,  in  which 
case  this  company  will  bear  rateably,  and  no  more,  of  any  loss 
from  the  perils  hereby  insured  against,  which  may  happen  to  the 
said  property  in  proportion  to  the  several  insurances  then  existing 
thereon.  Or  if  the  building  above  mentioned,  containing  the  pro- 
perty of  the  said  J.  G.  &  D.  B.  Stacey,  shall,  at  the  time  when 
any  such  fire  shall  happen,  be  in  whole  or  in  part  occupied  (with 
the  knowledge  or  consent  of  the  assured)  by  any  person  who 
shall  use  or  exercise  therein  the  trade  of  a  carpenter,  joiner, 
cooper,  tavern-keeper  or  inn-holder,  stable-keeper,  bread  or  biscuit- 
baker,  sugar-baker,  ship-chandler,  boat-builder,  malt-drier,  brewer, 
tallow-chandler,  apothecary,  chemist,  oil  and  colourman,  flax  or 
hemp-dresser,  printer,  coach  or  carriage-maker,  rope-maker,  dis- 
tiller, varnish-maker,  or  aqua-fortis  manufacturer,  or  shall  be 
made  use  of  for  the  storing  or  keeping  of  hemp,  flax,  earthenware, 
or  other  merchandise,  packed  in  hay  or  straw,  gunpowder,  spirits 
of  turpentine,  hay,  straw,  fodder  of  any  kind,  or  grain  unthreshed, 
unless  so  agreed  to  by  the  company,  then  in  all  or  any  of  the  said 
cases,  this  policy,  and  every  clause,  article,  and  thing  herein  con- 
tained, shall  be  void  and  of  none  effect ;  otherwise  it  shall  remain 
in  full  force  and  virtue. 
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1.  Bills  of  exchange,  bonds,  notes  of  hand,  and  other  written 
securities,  title  deeds,  bank  notes,  specie   or  bullion,  books  of 
account,  jewels,  plate,  medals   or  other  curiosities,  time-pieces, 
musical  instruments,  paintings,  pictures  and  sculptures,  are  not 
insured,  unless  specified  and  agreed  on  by  a  clause  to  that  effect. 

2.  The  insurance  by  this  policy  can  be  effective,  in  case  of  loss, 
only  as  to  the  right  which  the  assured  named  has  in  the  property 
insured,  unless  otherwise  explained  and  agreed  to  by  the  com- 
pany. 

3.  This  policy  may  be  transferred  by  endorsement  made  with 
the  consent  of  the  company  (but  not  otherwise),  and  the  insurance 
continued  from  time  to  time  without   any   additional   expense 
(subject,  however,  to  such  modifications  as  circumstances  may 
require),  the  premium  for  the  renewed  term  being  first  paid. 

In  witness  whereof,  the  said  corporation  have  by  their  presi- 
dent subscribed  the  sum  insured,  and  caused  their  common  seal 
to  be  hereunto  affixed  at  Philadelphia,  on  the  twenty-third  day  of 
November,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  thirty-three. 

For  whom  it  may  concern,  and  the  } 

loss,  if  any,  payable  to  the  assured  >  Fifteen  thousand  dollars, 
named.  ) 

JOHN  C.  SMITH,  President. 

Dollars,  15,000,  on  merchandise,  at  8-100.    ...  12  00 

Pol.  1  00 


Dollars.  13  00 

And  the  defendants  here  closed. 

The  plaintiffs  then  offered  James  G.  Stacey,  one  of  the  plain- 
tiffs, as  a  witness,  and  gave  in  evidence  an  assignment,  dated  the 
16th  of  June  1834,  by  J.  G.  Stacey  to  Davis  B.  Stacey,  reciting  a 
dissolution  of  the  partnership  between  them,  and  conveying  all 
his  right,  title  and  interest  in  the  partnership  effects,  rights  and 
credits  to  the  said  D.  B.  Stacey,  inter  alia.  Also,  a  release,  dated 
the  16th  of  June  1834,  from  D.  B.  Stacey  to  J.  G.  Stacey;  and 
also  a  certificate  by  the  prothonotary  of  this  court,  dated  the  17th 
of  June  1834,  that  J.  G.  Stacey  had  deposited  the  sum  of  $40,  to 
cover  the  costs  in  this  case. 

The  defendants  objected  to  the  admission  of  J.  G.  Stacey  to 
testify,  on  the  ground  that  he  was  still  liable  for  partnership  debts, 
and  therefore  incompetent  to  testify  in  a  suit,  the  object  of  which 
was  to  increase  the  partnership  fund ;  and  also  that  he  was  liable 
to  D.  B.  Stacey,  on  the  assignment  of  this  claim :  but  the  learned 
judge  ruled  that  he  was  competent  to  testify  in  this  suit,  and 
noted  the  objection. 
n.  —  65 
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Thomas  Diehl  was  then  produced  on  the  part  of  the  defendants, 
and  testified  as  follows  : 

I  am  not  a  creditor  of  the  firm  of  Stacey  &  Co.  I  have  an 
interest  in  the  coffee  insured  by  the  Franklin  Office.  I  did  not 
make  any  insurance.  I  was  insured  in  Mr  Stacey's  policy.  Have 
made  no  claim  on  insurance  company.  Have  made  no  claim  on 
Messrs  Stacey.  They  have  not  paid  me  the  proportion  they 
received,  nor  any  part  of  it.  I  had  about  $1600  originally,  and 
sold  part  of  it.  When  I  bought  the  coffee,  Mr  Stacey  told  me 
they  were  insured.  Don't  know  of  any  marked  with  my  initials. 
I  never  got  any  part  of  it  after  fire.  Understood  it  was  burned. 

Cross-examined  —  Have  no  claim  on  Messrs  Stacey.  Don't 
recollect  in  what  year  it  arrived.  Don't  think  it  had  been  more 
than  a  year.  It  was  destroyed  by  that  fire  in  their  store.  Mr 
Stacey  said  they  had  a  running  policy;  covered  any  goods  in  their 
store.  Have  spoken  to  some  of  the  directors  of  the  Franklin 
Office  on  the  subject  of  the  claim.  I  thought  it  had  gone  far 
enough  to  satisfy  them.  My  motive  was  to  get  my  money. 

The  defendants  then,  again,  objected  to  the  testimony  of  J.  G. 
Stacey,  on  the  ground  of  interest;  but  the  testimony  was  admitted 
and  the  objection  noted. 

James  G.  Stacey  having  been  called,  the  plaintiffs  were  asked 
what  they  expected  to  prove  by  him:  whereupon  the  following 
written  offer  was  read  to  the  judge : — 

"  The  plaintiffs  offer  to  prove  by  James  G.  Stacey,  a  mistake  in 
filling  up  the  Policy  of  the  Insurance  Company  of  North  America, 
as  follows : 

That  on  the  23d  of  November  1833,  the  day  after  the  ship  John 
Sergeant  arrived  from  Rio  de  Janeiro,  he  applied  to  John  C. 
Smith,  Esq.,  President  of  the  Insurance  Company  of  North  Ame- 
rica, to  effect  insurance  on  the  cargo  on  board  said  vessel,  whilst 
that  cargo  should  remain  on  board  the  vessel,  and  upon  the  same 
goods,  or  any  part  of  them,  which  might  be  removed  from  the  ship 
into  the  store,  37  South  Wharves;  and  that  he  distinctly  informed 
Mr  Smith  at  the  time,  that  J.  G.  &  D.  B.  Stacey  were  fully 
covered  for  all  the  property  then  in  said  store,  by  the  policy  of 
the  Franklin  Fire  Insurance  Company. 

That  he  further  stated  to  Mr  Smith,  that  he  wished  to  protect 
the  cargo  of  said  ship,  either  on  board,  or  if  removed  in  whole  or 
in  part  into  the  store,  by  a  specific  insurance  on  the  goods  com- 
posing that  cargo,  so  worded  as  to  guard  against  any  risk,  from 
its  casual  storage  with  articles  considered  extra-hazardous,  and 
excepted  by  the  usual  conditions  in  policies  against  fire.  That  he 
then  paid  the  premium  demanded  by  the  North  America  office. 

In  consequence,  policy  No.  17,040  was  executed  by  said  office, 
but  that  plaintiffs  never  saw  said  policy,  nor  was  it  taken  from 
the  office  of  the  Insurance  Company  of  North  America,  until  after 
the  fire  of  the  7th  of  January  1834. 
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They  also  offer  to  prove  by  him,  that  this  insurance  was  spe- 
cifically effected  on  that  cargo  of  the  ship  John  Sergeant,  both  to 
protect  their  own  interests  in  that  particular  property,  and  those 
of  their  friends  who  had  signed  respondentia  bonds  with  them,  for 
the  money  borrowed  and  sent  out  to  buy  the  cargo  which  came 
from  Rio  de  Janeiro  in  the  said  ship. 

They  also  offer  to  prove,  that  the  cargo  of  said  ship,  at  her 
arrival  in  Philadelphia,  consisted  of  about  6000  bags  coffee, 
and  some  other  articles,  valued  at  $120,000;  of  which  plaintiffs 
owned  1034  bags  coffee,  worth  about  $20,000,  on  which  they 
effected  the  above  specific  insurance  of  $15,000,  not  being  certain 
that  the  whole  would  be  landed ;  and,  in  fact,  that  a  considerable 
part  of  their  interest  in  the  cargo  of  the  ship  never  was  landed 
here,  but  went  out  in  the  ship  to  New  Orleans. 

They  also  offer  to  prove  what  goods  were  in  the  store,  37  South 
Wharves,  on  the  23d  of  November  1833 ;  and  what  part  of  the 
same  goods  were  destroyed  in  the  fire  on  the  7th  of  January  1834: 
what  part  of  the  cargo  of  the  ship  came  into  the  store ;  and  what 
part  was  destroyed  by  the  same  fire." 

The  testimony  was  then  objected  to  on  the  part  of  the  defend- 
ants; but  it  was  suggested  by  the  Judge  that  the  testimony  should 
be  received  without  prejudice  to  the  rights  of  the  defendants, 
reserving  the  point  for  the  opinion  of  the  court :  all  objections  to 
any  evidence  of  a  similar  character  offered,  to  be  considered  as 
reserved. 

James  G.  Stacey  was  then  sworn,  and  said,  "  I  was  a  member 
of  the  firm  of  J.  G.  &  D.  B.  Stacey.  I  gave  the  order  for  effect- 
ing the  policy  in  the  North  America  office.  The  order  was  in 
writing.  I  wrote  the  order  in  the  office." 

The  defendants  objected  to  any  further  examination  upon  this 
subject,  until  the  order  was  produced. 

The  order  was  then  produced  and  read,  as  follows : — 

"  Philadelphia,  November  23d,  1833. 
INSURANCE  COMPANY  OF  NORTH  AMERICA. 

Insure  $20,000  on  the  ship  John  Sergeant  against  fire  for  one 
month  from  this  date,  for  account  of  the  owners  of  said  ship ;  any 
loss,  payable  to  us — premium  28^  cts.  Also  insure  $15,000  on 
coffee,  and  other  merchandise,  without  exception,  either  on  board 
of  the  ship  John  Sergeant,  in  this  port,  or  in  store  No.  37  South 
Wharves,  against  fire  for  four  months  from  this  date,  for  account 

premium  -^ 
of  whom  it  may  concern  A  any  loss  payable  to 

Your  obedient  servants, 

J.  G.  &  D.  B.  STACEY. 

$20,000  T2^  -         -  17.039  1833 

15,000  Tfo  J-C.S.  17.040 
Prst. 
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(Endorsed)  No.  17.039  j 
17.040  j 

J.  G.fyD.B  Stacey. 
Directed  to  John  C.  Smith,  Esq., 

Prest.  Ins.  Co.  of  North  America. 

The  defendants  then  objected  to  any  further  examination  of  the 
witness  in  respect  to  what  passed  before  and  at  the  execution  of 
the  policy. 

The  learned  Judge  held  that  the  witness  was  competent  to  tes- 
tify as  to  the  state  of  facts  at  the  time  of  effecting  the  insurance, 
and  as  to  what  facts  he  communicated  to  the  president  of  the  N. 
A.  Company. 

The  witness  then  testified  as  follows : — 

"  I  called  at  the  North  America  Insurance  office  on  the  23d  of 
November  1833,  the  day  of  the  arrival  of  the  John  Sergeant.  My 
impression  is,  that  the  ship  arrived  on  Saturday,  and  I  made  the 
insurance  on  Monday.  The  marine  policy  on  the  ship  was  on 
time,  and  expired  on  her  arrival.  Insured  the  ship  against  fire 
for  $20,000  for  one  month.  We  had  on  board  the  ship  an  adven- 
ture of  1034  bags  of  coffee.  The  whole  cargo  was  6000  bags. 
We  owned  $20,000.  I  went  to  the  North  America  office  for 
the  purpose  of  insuring  that  against  fire.  On  that  coffee  1 
effected  insurance  for  $15,000 ;  worth  $20,000.  I  stated  we  had 
$20,000  worth  of  coffee  on  board  the  John  Sergeant,  and  wished 
to  insure  coffee  on  board,  or  in  the  store,  37  South  Wharves. 
[Objected  to.]  I  had  intended  to  put  part  in  the  store,  and  to  ship 
part  to  New  Orleans  in  the  ship.  I  had  made  up  my  mind  that 
part  of  the  cargo  was  to  be  landed.  At  the  time  I  effected  this 
insurance  with  the  Franklin  Insurance  Company  in  1829,  [reads 
policy,]  the  words  were  '  merchandise  generally.'  After  receiv- 
ing this  policy  from  Mr  Bancker  for  some  time,  we  had  hemp,  and 
occasionally  received  goods  in  our  stores  at  night.  I  took  the 
policy  to  Mr  B.,  and  stated  I  wanted  a  clean  policy,  and  he  intro- 
duced the  words,  '  say  merchandise  without  exception.'  Mr  B. 
made  a  small  star  *.  The  intention  was  to  protect  our  goods  from 
being  stored  with  exceptionable  articles.  He  said  that  would  pro- 
tect me  from  all  goods,  hazardous  or  not.  There  is  a  difference 
of  premium.  It  would  protect  whether  other  goods  or  ours  that 
were  hazardous.  I  got  these  words  for  the  North  America  policy 
from  the  Franklin.  My  intention  was  not  to  insure  the  goods 
already  in  store.  They  were  already  insured  by  the  Franklin 
Company.  [This  was  again  objected  to,  but  stated  by  the 
witness.] 

There  were  other  articles  besides  coffee,  of  no  great  value,  on 
board  the  John  Sergeant.  The  ship  had  not  broke  bulk,  when  I 
went  to  the  North  America  office. 

I  suppose  that  we  had  about  $10,000  worth  of  goods  in  the 
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store  at  the  time  of  effecting  the  insurance  in  North  America,  and 
would  not  have  insured,  if  it  had  not  been  for  arrival  of  the  John 
Sergeant.  I  hardly  supposed  the  store  could  be  burnt  down  with- 
out saving  something  out  of  it.  No  material  increase  in  store. 
At  the  time  of  effecting  the  insurance  in  the  North  America,  I 
stated  to  Mr  Smith  that  I  should  ship  part  of  the  cargo  of  the 
John  Sergeant,  and  wished  to  insure  only  $15,000;  and  that  our 
other  goods  were  already  insured  in  the  Franklin  office  by  the 
year,  but  I  wanted  to  protect  the  goods  from  the  J.  S.  from  being 
stored  with  the  other  goods.  I  told  him  I  wanted  a  clean  policy. 
He  told  me  to  draw  the  order  to  suit  myself,  and  I  drew  it  in  this 
way.  [Statement  shown  to  witness.]  I  made  this  statement. 
This  does  not  include  any  part  of  the  cargo  of  the  John  Sergeant. 
1st  item,  214  bags  of  Rio  coffee,  by  E.  B.,  marked  E.  B.  &  T.  D. 
The  T.  D.  was  Thomas  Diehl's.  Think  the  E.  B.  arrived  in 
March  1833.  Must  have  been  three  months  after  the  John  Ser- 
geant sailed  from  Rio.  No  other  goods  of  Mr  Diehl's  was  in  the 
store.  He  had  no  interest  in  any  part  of  the  cargo  of  the  John 
Sergeant.  I  wrote  down  in  a  memorandum  book  fully  at  the 
time.  [Memorandum  book  produced,  and  examined  by  the 
witness.] 

There  was  destroyed  by  the  fire,  that  came  per  the  John  Ser- 
geant, 

82  bags  Rio  coffee.  } 

6  barrels     do.  $1844  50 

1  tierce       do.        ) 

There  were  some  other  items  extra  cordage  and  iron- 
bound  casks  landed  from  that  ship, $165  00 

$2009  50 

I  made  out  a  statement  of  these  last  $2009.50,  which  was  claimed 
from  the  North  America,  and  for  which  they  have  paid  a  certain 
amount,  I  believe  $1900  or  $2000.  Don't  recollect  exact  amount. 
Leaves  a  small  balance.  I  stated  the  loss  would  be  about  that, 
and  they  gave  me  a  check  for  the  amount." 

The  witness  then  produced  three  invoices  of  coffee  by  the  John 
Sergeant.  1034  bags. 

Account  current  of  Danl.  Summers,  supercargo  of  ship,  with 
Messrs  J.  G.  &  D.  B.  Stacey. 

All  which  were  objected  to  by  the  defendants,  but  admitted  by 
the  Judge. 

"  I  sold  part  of  this  coffee  to  Mr  S.  Etling.  It  was  never  landed, 
but  shipped  by  him  to  New  Orleans." 

Cross-examined — "  We  were  the  owners  of  part  of  the  ship.  I 
think  one-fourth  at  that  time.  The  1034  bags  were  ours,  though 
they  stand  in  the  names  of  owners  of  ship,  though  for  our  account. 
The  ship  perhaps  stood  in  the  name  of  Bevan  &  Humphreys.  I 

H.  — 2T 
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cannot  say  whether  we  owned  one-fourth  or  one-half  of  the  ship. 
The  John  Sergeant  came  from  Rio  Janeiro.  She  was  here  some- 
thing like  a  month,  and  loaded  for  New  Orleans,  and  went  there. 
Mr  Diehl  was  interested  in  the  coffee  that  was  insured  in  the 
Franklin  office.  Think  he  had  about  $800  or  $900  at  time  of  fire. 
He  has  not  been  paid  any  part  of  the  money  that  we  received 
from  the  Franklin  office  that  I  know  of. 

Have  no  personal  knowledge  of  his  being  paid.  I  told  him  we 
have  a  claim  on  the  Franklin  office,  and  if  we  recover  he  will  be 
paid.  Several  other  individuals  were  interested  in  the  same  way. 
A  widow  of  one  of  the  captains,  Mrs  Stone,  has  an  interest  in  the 
horns.  Then  there  is  a  Captain  Campbell,  or  the  widow  of  Cap- 
tain C.  There  is  a  house  in  Baltimore  which  has  an  interest  in 
the  gin  under  the  policy  which  has  not  been  settled." 

The  plaintiffs  closed  here. 

The  defendants  then  gave  in  evidence  the  order-book  of  the 
Franklin  Fire  Insurance  Company,  containing  the  following  order, 
which  was  admitted  to  have  been  signed  by  D.  B.  Stacey,  one  of 
the  plaintiffs. 

Date      Nos.          To  the  Franklin  Fire  Insurance  Company  of  Philadelphia. 

1829  Make  insurance  for  the  space  of  one  year against  loss  or 

October  damage  by  fire  on  *  merchandise  generally ;  including  liquors  and 

groceries,  contained  in  store  No.  37,  South  Wharves,  for  account  of 

concern 
16th         88      whom  it  may   *say  merchandise  without  exception. 

Sum  to  be  insured,  dollars  10,000  a  25  cts.  per  $100      .     .     25 
Expires  Oct.  16th  1830.  Policy 1 

26 
(Signed)  J.  G.  &  D.  B.  STACEY. 

Also  the  following  additional  estimate  furnished  by  the  plaintiffs 
on  the  24th  of  January  1834: 

"  In  addition  to  the  estimate  of  llth  inst.,  there  were  broken  and 
destroyed  by  the  fire  about  339  burr  blocks,  estimated  at  $1.50 
each,  $508.50;  the  damage  to  those  saved  not  yet  ascertained, 
probably  $300 $808  50 

1  trunk  of  silk  buttons,  value  unknown. 

Also  received  per  ship  John  Sergeant,  and  in- 
sured in  North  America  office,  82  bags,  6 
bbls.,  1  tierce  Rio  coffee,  say  82  bags,  158 
Ibs.  nett  each 12,956 

6  bbls.  200  Ibs 1,200 

1  rice  tierce 600 


At  12£  cts.  per  Ib.     14,756     1,844  50 

$2,653  00" 
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Endorsed — 
"  24th  January,  1834,  further  estimate  of  J.  G.  &  D.  B.  Stacey." 

Also  certain  policies  of  insurance  effected  by  the  plaintiffs  and 
produced  by  them  on  notice,  viz. : 

1829,  June  27,  with  the  Pennsylvania  Fire  Insurance  Compa- 
ny    $900 

Same  date,  with  the  same $2,500 

1829,  December  1,  with  the  same $10,000 

"  On  merchandise  generally,  without  exception,  in  store  No.  37, 

South  Wharves,  for  whom  it  may  concern ;"  and  containing  the 

following  endorsement : 

"  January  9,  1830.  Notice  of  $10,000  in  addition  by  Franklin 
Fire  Insurance  Company,  for  one  year  from  the  16th  of  October, 
1829." 

The  defendants  then  offered  in  evidence  the  following  policies 
of  insurance,  for  the  purpose  of  proving  that  insurances  had  been 
made  in  different  offices,  of  goods  in  different  places,  for  the  same 
premium  as  if  in  one  place,  viz. : 

1826,  December  1.  North  America  Insurance  Company  to 
Richard  P.  Foulke.  $8000  for  one  year ;  premium  $20 ;  "  on  mer- 
chandise contained  in  the  lower  story  and  cellar  of  the  three-story 
brick-house,  situate  on  the  south  side  of  Market  street,  east  of 
Eighth  street,  and  in  the  three-story  brick  store  on  the  rear  of  said 
lot  fronting  on  a  court." 

Continued  to  December  1,  1829. 

1829,  October  17.  Franklin  Fire  Insurance  Company  to  Lin- 
coln 6f  Ryers.  $8000  for  one  year ;  premium  $20 ;  "  on  merchan- 
dise, without  exception,  contained  in  the  brick  stores  and  cellars 
No.  33  South  Wharves,  and  No.  59  South  Water  street ;  also  in 
cellar  No.  63  Water  street,  for  account  of  whom  it  may  concern." 

1831,  August  5.  North  America  Insurance  Company  to  Tho- 
mas 6f Martin.  $25,000  for  one  year;  premium  $50;  "on  mer- 
chandise generally,  for  account  of  whom  it  may  concern,  contain- 
ed in  a  brick  store  situate  on  the  west  side  of  North  Front  street, 
designated  by  No.  10,  and  in  a  warehouse  in  the  rear  thereof,  in 
the  city  of  Philadelphia ;"  with  a  notice  that  "  $25,000  are  insured 
on  said  merchandise  by  the  Franklin  Fire  Insurance  Company  of 
Philadelphia." 

1831,  August  5.  Franklin  Fire  Insurance  Company  to  Thomas 
4*  Martin.  $25,000  for  one  year;  premium  $50,  on  the  same  as 
the  last. 

1836,  January  18.  Franklin  Fire  Insurance  Company  to  Tho- 
mas 4*  Martin.  $4000  for  one  month  ;  premium  $4 ;  "  on  40  bales 
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of  domestic  cotton  goods  in  buildings,  either  at  Frenchtown  or 
Newcastle.     For  account  of  whom  it  may  concern." 

1836,  July  29.     Pennsylvania  Fire  Insurance  Company  to  Tho- 
mas 4*  Martin.     $12,000  for  one  year;  premium  $24;  "on  mer- 
chandise generally,  contained  in  a  brick  store,  No.  10,  North  Front 
street,  and  in  a  brick  warehouse  in  the  rear  thereof;  for  account 
of  whom  it  may  concern." 

"  $25,000  insured  at  the  North  America  office. 
$13,000        "  "  Franklin  Fire." 

1837,  April  20.     County  Fire  Insurance  Company  to  Thomas  fy 
Martin.     $20,000  for  one  year;  premium  $40;  on  the  same  as 
the  last. 

"  $25,000  insured  in  the  North  America  Insurance  Company," 
&c. 

1839,  December  16.  American  Fire  Insurance  Company  to  Tho- 
mas 4*  Martin.  $25,000  for  one  year ;  premium  $55 ;  "  on  dry 
goods  by  wholesale,  either  their  own,  or  held  by  them  on  trust  or 
consignment,  in  a  brick  store,  No.  10,  North  Front  street,  and  in 
the  brick  warehouse  in  the  rear  thereof,"  &c. 

Also  two  policies  in  favour  of  Wain  &  Learning. 

These  policies  were  all  objected  to  by  the  plaintiffs,  (who  ad- 
mitted that  they  were  duly  authenticated),  and  rejected  by  the 
judge. 

Charles  N.  Bancker  sworn.  "  On  the  morning  of  fire  Mr  J.  G. 
Stacey  called  at  the  office  to  inform  us  of  the  fire,  though  we  were 
previously  apprised  of  it.  Immediately  on  entering  into  conver- 
sation, his  first  question,  or  very  shortly  after  he  came,  was  whe- 
ther or  not  he  had  given  us  notice  of  the  insurance  in  the  North 
America — that  he  had  recently  made  an  insurance  there  of  $15,000, 
and  wished  to  know  if  he  had  given  us  notice  of  such  insurance. 
I  referred  to  such  books  as  if  he  had,  it  was  probable  we  could 
find  notice,  and  found  no  notice  of  the  kind  had  been  given  that 
we  had  taken  special  note  of.  Desirous,  however,  to  ascertain  if 
notice  might  not  have  been  given  by  written  communication,  I 
looked  over  the  letters,  having  ascertained  from  Mr  S.  the  date  of 
the  insurance,  viz.,  latter  part  of  November.  I  found  no  note 
from  the  house  to  this  effect.  Supposing  Mr  Stacey  was  anxious 
on  the  subject,  I  gave  him  the  assurance  that  the  office  would  take 
no  advantage  of  the  omission  or  neglect,  but  would  consider  it  the 
same  as  if  notice  had  been  given ;  that  we  had  paid  a  loss  under 
these  circumstances.  I  ascertained  from  Mr  Stacey  that  he  had 
not  possession  of  the  policy  of  the  North  America,  nor  had  he 
seen  it.  I  then  asked  him  how  the  North  America  stood  in  rela- 
tion to  the  insurance  effected  at  the  Franklin.  To  which  Mr  Sta- 
cey replied  in  emphatic  language,  that  Mr  Smith  could  not  take 
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advantage  of  want  of  notice,  for  he  had  at  the  time  of  making  the 
insurance  there  apprised  Mr  Smith  of  the  insurance  of  $10,000 
at  the  Franklin.  That  the  loss  to  be  borne  by  the  Franklin  would 
be  two-fifths,  or  as  $10,000  to  $15,000 — the  whole  amount  of  insu- 
rance being  $25,000.  Other  persons  came  in  during  latter  part 
of  conversation. 

No  distinct  recollection  of  any  thing  else  bearing  on  this,  except 
that  he  said  the  loss  would  be  pro  rata,  as  $10,000  to  $15,000.  In 
the  course  of  the  same  day  Mr  J.  C.  Smith,  president  of  the  North 
America  Company,  called  and  spoke  of  the  insurance  by  the  North 
America  being  $15,000  in  co.  with  Franklin  $10,000.  He  called 
to  know  if  we  would  unite  in  taking  care  of  the  property,  and 
would  bear  a  pro  rata  of  the  expense  of  taking  charge  of  the 
remaining  property.  Some  property  yet  to  be  taken  care  of.  He 
called  to  know  if  we  would  bear  our  proportion;  to  which  I 
assented.  This  was  on  the  day  of  the  fire.  Subsequently  (proba- 
bly the  same  day),  I  called  at  the  North  America  office  (had  been 
to  look  at  the  fire),  to  have  some  conversation  with  them.  Saw 
several  gentlemen  there — don't  know  if  directors — can't  say  if  I 
saw  Mr  Smith :  they  were  not  disposed  to  enter  into  discussion. 
— Board,  perhaps,  on  eve  of  meeting.  Rather  unceremonious. 
Left  there  almost  immediately.  Never  had  any  conversation  with 
them  since  on  the  subject,  and  no  direct  communication.  On  the 
same  day,  or  the  following  day,  Mr  Stacey  called  again  at  the 
office.  I  understood  him  to  say,  that  in  the  interim  he  had  seen 
his  order  or  the  policy  with  the  North  America  Company,  and 
that,  according  to  his  view  of  the  policy,  his  views  were  somewhat 
different.  That  he  did  not  think  we  were  on  any  coffee  at  all  in 
the  store.  That  his  construction  of  the  policy  was,  that  all  the 
coffee  in  the  store,  not  only  that  landed  from  the  John  Sergeant, 
but  that  by  the  E.  B.  was  all  exclusively  insured  in  the  North 
America  office,  and  that  our  loss  would  be  considerably  reduced — 
less  than  the  two-fifths  as  supposed.  That  we  were  also  interested 
in  the  remaining  part  in  the  store,  and  as  to  them  joint  insurers 
with  the  North  America  Company.  At  the  time  I  did  not  know 
the  terms  of  the  N.  A.  policy.  Had  not  seen  that  policy.  No 
recollection  of  having  any  distinct  conversation  with  Mr  Stacey 
further  at  that  time.  Fire  took  place  on  the  morning  of  the  7th. 
Conversation  on  that  day  and  part  of  next.  On  the  afternoon  of 
Saturday,  the  llth,  I  received  from  Mr  Stacey  a  document  pur- 
porting to  be  their  demand  for  the  loss  sustained  by  the  fire  (that 
paper  has  been  produced  here),  claiming  the  full  amount  insured, 
viz.  $10,000,  or  total  loss.  The  Board  was  to  meet  on  Monday. 
At  the  meeting  of  the  Board  I  stated  to  them,  &c.  (stopped).  In 
consequence  of  that  meeting  one  of  the  gentlemen  got  the  policy 
of  the  North  America  Company.  After  reading  the  policy,  saw 
Mr  Stacey  shortly  after.  Told  him  I  considered  his  first  impres- 
sions were  correct  —  that  we  were  joint  insurers,  having  waived 
n.  — 66  2T* 
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the  penalty  which  we  only  used  in  case  of  fraud.  I  understood 
Mr  Stacey  to  say  that  the  North  America  Company  took  a  differ- 
ent view  of  it.  Told  him  I  thought  it  embraced  a  very  important 
principle,  in  which  the  insured  were  more  interested  than  the 
insurers  ;  and  asked  him,  if  the  policy  of  the  North  America  Com- 
pany had  expired,  and  the  cargo  of  the  John  Sergeant  in  store, 
and  a  fire  had  taken  place,  whether  he  would  not  consider  the 
Franklin  office  liable  ?  He  said  he  should,  of  course.  I  then 
stated  again  —  suppose  there  had  been  no  insurance  in  the  North 
America  office,  and  the  John  Sergeant  and  E.  B.  cargoes  had 
arrived  in  the  store,  if  he  would  not  have  considered  the  John 
Sergeant's  cargo  insured  in  the  Franklin?  He  said  he  would.  I 
reversed  the  question  also  to  Mr  Stacey,  that  if  under  the  circum- 
stances the  coffee  by  the  John  Sergeant  only  was  burnt,  and 
nothing  else,  the  Franklin  would  not  have  been  bound  to  contri- 
bute ;  and  I  offered  to  pay  Mr  Stacey  the  full  amount  of  the  claim, 
viz.  $10,000,  if  the  North  America  Company  would  agree  not  to 
take  advantage,  &c. ;  our  object  being  to  give  every  facility. 
Many  conversations  took  place — all  very  amicable.  No  apparent 
desire,  on  the  part  of  Stacey,  to  take  advantage.  He  told  me  he 
would  see  Mr  Smith,  and  ascertain — probably  he  would  agree  to 
it.  I  saw  Mr  Stacey  afterwards.  The  North  America  Company 
would  not  do  any  thing.  I  then  told  Mr  S.  that  it  was  an  impor- 
tant question,  and  I  would  take  legal  advice  whether  we  could 
pay  this  $10,000  without  prejudice,  without  agreement  of  the 
North  America  Company.  We  took  advice  of  counsel,  and  were 
told  that  we  could  not  safely  pay.  Told  Mr  Stacey  this.  Under 
these  circumstances  we  agreed  to  pay  Mr  S.  two-fifths  at  once, 
which  we  did,  viz.  on  the  23d  of  January  we  paid  him  the  two- 
fifths.  Mr  Stacey  said,  assuming  that,  there  would  be  a  further 
estimate  to  be  made — for  the  statement  of  loss.  On  the  following 
day  he  presented  the  further  estimate.  That  that  was  about 
$3500.  We  paid  him  however  here  two-fifths  of  that  amount  — 
making  $1500  additional  or  two-fifths  of  the  total  amount  of  loss 
sustained.  Mr  S.  said  it  was  a  very  hard  case,  that  being  fully 
insured  they  should  suffer  from  these  joint  liabilities.  I  felt  for 
their  case,  and  proposed  another  mode,  viz.  to  lend  them  the  84600, 
the  difference,  and  supposed  we  could  do  so.  He  brought  a  note 
of  Bevan  &  Humphreys,  I  think,  for  the  amount.  Having  con- 
sulted counsel,  we  were  compelled  to  decline  discounting  the  note  ; 
we  were  told  that  we  could  not  safely  do  it  without  concurrence 
of  the  North  America  Insurance  Company,  which  they  refused  to 
give." 

The  defendants  then  offered  to  prove  Mr  Stacey's  information 
in  respect  to  the  practice  of  insuring  goods  in  different  places  for 
the  same  premium  as  in  one  place,  by  proving  that  he  had  effected 
insurance  in  the  same  way  previously. 

Also  to  prove  by  orders  in  the  books  of  the  Franklin  Fire  Insu- 
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ranee  Company,  that  the  plaintiffs  had  insured  goods  in  two  places 
in  one  policy. 

•Also  to  prove  by  Mr  Bancker  that  he  had  insured  for  Messrs 
Stacey  goods  in  different  places  for  the  same  premium. 

All  which  were  objected  to,  rejected,  and  the  points  noted. 

Mr  Bancker  was  then  recalled  and  testified, 

"  I  was  a  merchant  for  many  years,  and  secretary  and  presi- 
dent of  the  Insurance  Company  for  about  eleven  years.  I  am 
acquainted  with  usage  as  to  insurance.  It  has  been  the  practice 
of  the  North  America,  the  American,  and  the  Pennsylvania,  and 
also  of  the  Franklin  office,  to  insure  goods  generally  in  different 
stores  for  the  same  premium  as  in  one  store.  I  have  considered 
it  objectionable,  and  so  stated,  but  it  was  kept  up  until  the  great 
fire  in  Front  street,  in  October  1839,  when  the  practice,  I  believe, 
was  discontinued.  Several  of  the  companies  were  in  different 
stores  at  the  same  time,  and  were  involved  in  two  risks  —  not 
double  the  amount  named  in  the  policy. 

I  recollect  the  application  for  the  insurance  by  Messrs  Stacey 
on  these  goods.  One  of  the  Mr  Staceys  applied  for  insurance  on 
merchandise  generally,  which  embraced  only  one  of  the  exceptions 
in  our  policy.  I  wrote  the  order  out  myself.  That  was  22  cents 
rate  of  premium  on  such  articles;  20  cents  lowest  rate.  Office 
recently  established,  and  we  were  following  the  practices  of  other 
offices.  Mr  Stacey  (can't  say  which)  in  consequence  of  our  stating 
that  25  cents  would  cover  merchandise  without  exception  —  in 
the  accepted  sense  of  those  terms  —  from  the  commencement  of 
the  office  to  this  time  —  without  exception  covering  all  goods, 
hazardous  or  not — hemp,  saltpetre,  &c. ;  I  had  written  the  greater 
part  of  the  order  out,  and  before  the  signing  the  order  by  him,  he 
concluded  to  pay  25  cents,  and  have  "  merchandise  without  excep- 
tion ;"  and  this  was  before  signing  the  order.  The  asterisk  (*) 
was  put  before  Mr  Stacey  signed.  The  words  "  for  account  of 
whom  it  may  concern,"  added.  Probably  on  the  afternoon  of 
that  day,  or  the  next  afternoon,  the  policy  was  filled  up.  The 
policy  was  copied  by  a  person  employed  for  a  short  time  in  the 
afternoon.  He  copied  it  literally.  If  I  had  been  there,  it  would 
have  been  written  out  in  consecutive  order.  Our  practice  is  to 
insure  more  loosely  than  in  New  York.  The  person  who  filled 
up  the  policy  is  not  here  now ;  believe  he  went  to  Canada.  We 
are  in  the  habit,  if  any  alteration  is  made  in  a  policy  after  execu- 
tion, to  have  it  endorsed,  and  the  signature  of  the  party  to  it.  If 
merchandise  generally,  the  premium  would  have  been  22  cents. 
In  this  case  25  cents  for  merchandise  without  exception,  and  we 
have  not  varied  from  that  to  this  day.  Not  an  unusual  thing  for 
a  person  to  have  goods  in  transitu  —  goods  on  board  vessel  and  in 
store.  So  merchants  removing;  we  are  sensible  of  additional  risk 
— any  articles.  A  merchant  having  $50,000  in  each  store,  we  give 
him  privilege." 
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Question  by  Judge  Kennedy.  Suppose  he  had  $50,000  in  each 
of  two  stores,  would  you  insure  for  same  premium  ? 

Witness.  "  We  have  done  so.  There  was  the  case  of  Wain 
&  Learning,  who  were  insured  in  Front  street,  and  Taylor's  alley. 
We  agree  to  it  to  accommodate  merchants." 

Cross-examined  —  "I  was  present  when  J.  G.  S.  was  examined 
as  a  witness,  before  arbitrators.  I  was  examined  also.  I  remem- 
ber his  then  stating  that  the  policy  was  altered,  and  I  did  not 
contradict  it.  I  applied  to  Mr  W.  and  Mr  Chauncey  to  do  so,  and 
they  thought,  as  there  was  no  argument  before  the  arbitrators,  it 
was  not  necessary.  I  offered  to  testify.  Don't  recollect  dates. 
Did  make  notes  as  to  dates.  We  have  effected  insurances  from  20 
to  25  cents.  We  have  insured  extra  hazardous  risks  for  20  cents 
under  peculiar  circumstances. 

Question.  "  If  goods  were  insured  on  a  ship  and  in  a  store, 
would  other  goods  in  the' store  be  covered  ?" 

Answer.  If  like  that  of  the  North  America,  it  would  cover  goods 
in  the  store.  It  would  depend  on  the  wording  of  the  policy.  If 
on  the  coffee  by  the  John  Sergeant,  it  would  cover  only  that.  The 
conditions  annexed  to  the  policy  of  the  Franklin  Insurance  Com- 
pany are  copied  from  other  policies.  I  consider  them  too  loose. 
I  think  on  the  former  occasion  I  was  examined  before  Mr  Stacey 
in  point  of  time.  I  was  present,  I  think,  during  the  examination. 

D.  Henry  Flickwir  sworn.  I  was  present  in  the  Franklin  office 
between  1  and  2  o'clock  of  the  day  of  the  fire.  Mr  Stacey  was 
sitting  with  Mr  Bancker  when  I  came  in,  and  I  heard  him  (Mr 
Stacey)  state  that  there  was  $15,000  insured  in  the  North  Ame- 
rica office,  and  also  $10,000  insured  in  the  Franklin.  I  also  heard 
him  say  that  the  loss  to  the  Franklin  would  be  merely  two-fifths, 
or  pro  rata.  Heard  him  distinctly  say  pro  rata.  He  went  away 
while  I  was  there.  Mr  Bancker  requested  him  to  have  a  state- 
ment of  loss  as  soon  as  he  could  prepare  it. 

Mr  Bancker  was  then  recalled  by  the  plaintiff. 

Mr  Stacey  did  not  make  the  second  statement  as  a  claim,  but 
to  enable  us  to  ascertain  what  two-fifths  of  the  whole  loss  would 
be.  It  was  so  far  presented  as  a  claim,  that  we  were  to  pay  on 
that  according  to  our  construction.  He  did  not  say  that  our  con- 
struction was  not  his,  but  that  the  North  America  so  construed 
it.  I  said  what  is  stated  before  the  arbitrators,  connected  with 
other  circumstances ;  that  it  was  not  presented  as  a  claim  if  the 
whole  was  paid,  but  was,  if  an  alleged  two-fifths  only.  I  do  not 
remember  that  it  was  said  that  it  was  not  to  be  used  to  prejudice 
the  Staceys,  but  it  may  have  been  so  said. 

The  defendants  again  closed. 

J.  G.  Stacey,  recalled  by  the  plaintiffs — I  recollect  the  second 
statement.  Mr  Bancker  declined  paying  more  than  pro  rata,  or 
two-fifths  of  the  whole  loss.  After  payment  of  the  first  $4000, 
said  he  would  pay  us  as  $10,000  to  $25,000.  Requested  me  to 
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make  out  a  statement  of  the  whole  loss.  I  said  I  would  not  agree 
to  amalgamation.  Said  he  wanted  a  memorandum  to  show  the 
directors  that  he  had  paid  correctly.  I  gave  it  to  him  without  sig- 
nature. It  was  clearly  and  distinctly  stated  that  it  was  not  to  be 
used  in  evidence,  but  merely  to  show  directors.  Remember  con- 
versations with  Mr  Bancker.  On  the  morning  of  the  fire,  stopped 
at  the  office  on  the  way  down,  to  obtain  information  as  to  custom 
in  regard  to  disposition  of  property.  Stated  fire,  &c.  He  asked 
what  amount  would  probably  be  destroyed.  I  replied,  probably 
about  13  or  $14,000.  He  remarked  that  they  were  insured  only 
10,000.  I  said  I  had  insurance  at  the  North  America  for  $15,000 
on  coffee.  Said  they  had  no  notice  of  any  such  insurance.  Re- 
ferred to  a  small  book.  I  stated  that  I  had  given  Mr  Smith 
notice  of  the  insurance  at  the  Franklin  office ;  of  other  property 
insured  at  the  Franklin  office.  Mr  B.  then  said  that  Mr  Grant 
and  Mr  Wagner  were  committee  for  that  district,  and  referred 
me  to  them  for  further  advice,  &c.  He  stated  at  the  same  time 
that  want  of  notice  would  make  no  difference  to  the  Frank- 
lin company.  I  then  left  him,  and  on  my  way  recollected  that 
the  insurance  in  the  North  America  was  specific  on  the  cargo  of 
the  John  Sergeant ;  and,  after  searching  among  my  books  and 
papers,  and  not  finding  the  policy,  I  called  at  the  North  America 
office  in  the  afternoon,  and  there  received  policy  on  ship  and  cargo. 
Then  went  up  to  Mr  Bancker,  and  found  the  office  closed.  Did 
not  see  him  that  afternoon,  but  saw  Mr  Grant  same  afternoon, 
and  stated  it  to  him.  Next  morning  proceeded  up  to  Franklin 
office,  and  on  my  way  met  Mr  Grant,  and  he  returned  with  me 
to  the  office.  Mentioned  to  Mr  Bancker  what  I  had  told  Mr 
Grant,  and  he  said  that  Mr  Grant  had  told  him  so  before — this 
was  8th  of  January.  Mr  Grant  assisted  in  the  disposal  of  the  pro- 
perty, and  I  was  governed  by  his  advice  and  direction  throughout. 
Arthur  G.  Coffin,  affirmed  on  voir  dire.  I  am  a  stockholder  of 
the  North  America  Insurance  Company. 

The  witness  was  then  objected  to  by  the  defendants,  but  admit- 
ted by  the  court  to  testify,  and  the  objection  noted. 

Affirmed  in  chief — I  have  been  nearly  nine  years  connected 
with  the  insurance  company — secretary  of  Insurance  Company 
of  North  America.  I  was  for  many  years  connected  in  business. 
Came  here  about  19.  Went  into  counting-house.  I  am  40  now. 
Acquainted  with  the  usage  in  fire  policies. 

It  is  certainly  not  the  usage  to  take  risks  on  goods  in  two  or 
more  stores  at  the  same  premium  that  you  would  take  in  one 
store,  unless  the  amount  in  each  store  is  specified,  in  which  case 
it  would  make  a  difference.  The  premium  would  be  larger  in  the 
case  I  have  mentioned. 

It  is  usual  to  insure  the  same  cargo  in  both  ship  and  store, 
while  discharging,  at  the  same  premium;  on  the  same  principle, 
that,  while  goods  are  removing,  it  is  the  universal  rule  to  insure 


526  SUPREME  COURT  [Philadelphia 

[Stacey  v.  The  Franklin  Fire  Insurance  Company.] 

both,  and  while  in  transitu,  at  the  same  premium.  Not  aware  of 
any  change  in  the  practice.  Can't  speak  positively  as  to  time 
before  the  last  nine  years. 

Merchandise  without  exception.  We  make  no  difference  as  to 
premium  in  the  case  of  a  commission  merchant  or  grocer,  and  I 
believe  the  other  offices  do  not.  I  know  that  the  Messrs  Staceys 
were  commission  merchants  in  1833-4,  and  that  there  would  have 
been  no  difference. 

Cross-examined — In  June  1832,  elected  secretary.  If  $50,000 
is  insured  in  one  store,  in  one  street,  or  in  another  store,  extra 
premium  is  charged  if  you  intend  to  cover  both  stores.  But  if 
the  same  property  in  both,  not  extra  risk.  The  North  America 
has  not  insured  at  the  same  premium  in  two  stores  the  same 
amount. 

A  policy  shown  to  him. 

This  policy  was  made  out  by  me.  It  is  in  favour  of  Wain  & 
Learning.  $50,000,  merchandise  generally,  contained  in  brick 
store,  No.  28,  South  Front,  premium  20  cents.  Unusually  low. 
Endorsement.  Notice  is  given  that  part  of  the  property  removed 
to  store  of  Mr  Arrott,  South  Front,  and  it  is  agreed  that  this 
policy  shall  cover  the  same.  2d  Endorsement.  That  goods 
removed  to  alley,  &c.,  and  approved  by  the  Franklin  company. 
Where  the  sum  insured  is  equivalent  to  the  aggregate  amount  in 
the  two  stores,  the  premium  is  the  same,  where  agreement  was 
that  amount  should  not  be  increased.  Where  insurance  for 
850,000  on  two  stores,  and  loss  on  one  to  extent  of  the  insurance, 
the  insurers  would  be  bound  to  the  extent  of  the  $50,000,  and  no 
more — certainly  not  beyond  the  $50,000.  Merely  speak  of  my 
impression.  Our  premium  would  be  on  $50,000,  whether  in  one 
store  or  in  two.  It  is  not  our  custom  to  take  it,  unless  the  amount 
is  specified  in  each  store.  We  may  have  done  so  in  some  instances, 
but  not  generally,  to  save  trouble,  unless  it  is  the  same  property. 
(Policy  shown  to  witness.)  There  was  additional  insurance  made, 
by  the  Franklin  and  Pennsylvania,  according  to  the  notice  endorsed 
on  this.  Of  course,  there  was  a  joint  liability  on  our  part  to 
those  offices,  according  to  these  endorsements. 

(In  chief  again.) 

Of  course  the  office  is  liable  where  notice  is  received.  Pro 
rata,  according  to  policy. 

Mr  Stacey  recalled  by  plaintiffs. 

Mr  Grant  and  Mr  Wagner  were  appointed  committee  of  con- 
sultation. I  engaged  carts,  removed  rubbish,  &c.  Part  of  the 
coffee  put  in  Mariner's  church,  in  rear  of  store,  and  packed  in 
tierces,  and  afterwards  sent  to  auction  store  and  sold. 

All  the  coffee  saved  was  of  the  E.  B.  Part  marked  E.  B.  and 
part  T.  D.  Mr  Grant  said  the  Mark  T.  D.  stood  for  Thomas 
Diehl.  I  replied  that  he  was  interested  in  the  cargo.  On  the  llth 
of  January  I  had  my  statement  against  the  Franklin  made  out. 
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At  the  time  I  called  at  Franklin  office,  I  had  been  very  much  ex- 
posed to  the  weather.  I  spoke  without  reflection.  The  word  pro 
rata  was  not  used  on  that  day. 

We  received  proceeds  of  sale  of  coffee.  Our  loss  was  greater 
than  the  amount  insured. 

After  my  statement  Mr  Grant  called  on  me  and  asked  to  see  the 
North  America  policy. 

Account  sales,  by  Lippincott  &  Richards,  produced : 

10th  January, 1st         8509  43 

14th         "  .     .     2d  53  46 


$562  89 
From  that  we  deducted  expense, 160  42 

Leaving  balance, $402  47 

I  am  not  sure  whether  I  gave  the  North  America  policy  to 
Mr  Grant  or  handed  it  to  Mr  Bancker.  I  said  that  they  should 
have  it  as  a  matter  of  courtesy,  and  not  of  right,  as  it  was  on  spe- 
cific property.  It  was  returned  to  me  shortly  afterwards  by  Mr 
B.  He  said  that  the  Franklin  considered  it  as  pro  rata.  I  told 
him  such  was  not  my  intention  at  the  time  of  effecting  the  insu- 
rance. That  I  could  not,  in  good  faith  to  Mr  Smith,  make  a  claim 
on  any  other  than  goods  by  the  John  Sergeant.  Mr  B.  said  that 
if  Mr  S.  chose  to  give  such  policies,  he  had  a  right  to  take  advan- 
tage of  it.  I  told  him  I  should  not  do  so ;  but  if  the  Franklin 
wished  it,  and  would  pay,  I  would  transfer  the  policy,  and  they 
might  bring  suit  against  the  North  America.  I  also  stated  to  Mr 
B.  that  I  regretted  their  loss  so  great,  &c.  Frequently  had  much 
less  amount.  Repeatedly  made  application  for  payment  of  balance, 
without  effect.  Called  personally  on  directors.  Understood  that 
they  agreed  to  discount  note.  Gave  Mr  Grant  B.  &  H.'s  note, 
&c.  Returned  and  stated  that  they  would  only  discount  the  note 
on  condition  of  its  being  left  to  three  lawyers ;  and  I  declined,  as 
I  had  insured  without  their  aid.  At  no  time  after  first  interview 
did  I  state  to  Mr  B.  that  I  had  any  claim  on  the  North  America. 
I  told  them  they  were  not  on  the  coffee  by  the  John  Sergeant,  but 
by  E.  B. 

From  the  second  day  after  the  fire  I  have  had  but  one  opinion, 
and  expressed  it.  Called  at  the  North  America,  and  they  declined 
entering  into  the  arrangement  proposed,  as  their  policy  was  dis- 
tinct. 

Told  Mr  B.  why  I  could  not  make  claim  —  that  I  had  informed 
Mr  Smith. 

Cross-examined  —  "The  conversation  with  Mr  B.,  in  which  I 
said  that  I  could  not  call  upon  Mr  Smith,  was  after  the  statement 
—  after  the  llth  of  January.  No  recollection  of  having  been 
there  more  than  twice  before  the  llth  of  January.  No  recollec- 
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tion  of  having  said  to  Mr  Grant  that  the  Franklin  office  was  not 
on  any  coffee.  Was  not  present  at  examination  of  Mr  Grant. 
The  amount  at  the  time  of  insurance  in  the  North  America,  viz. 
23d  November,  was  between  $1300  and  $1400  more  than  at  time 
of  fire. 

(Again  in  chief.) 

It  was  on  the  llth  of  January  that  Mr  Grant  made  the  exami- 
nation. 

The  coffee  by  the  E.  B.  was  there  at  the  time  of  the  renewal  of 
the  policy  in  the  Franklin  office. 

The  John  Sergeant  arrived  on  the  23d  of  November,  and  cleared 
the  23d  of  December. 

The  plaintiffs  then  offered  in  evidence  certain  letters  between 
the  plaintiffs  or  one  of  them,  and  the  secretary  of  the  Franklin 
Fire  Insurance  Company ;  which  correspondence  was  objected  to 
by  the  defendants,  but  admitted  by  the  Judge,  who  noted  the 
objection. 

The  correspondence  was  then  read  to  the  jury. 

The  plaintiffs  having  again  closed,  the  defendants  again  called 
Mr  Flickwir  to  testify  what  was  said  respecting  pro  rata  by  Mr 
Stacey ;  but  his  testimony  was  objected  to,  and  rejected. 

Mr  Bancker  was  then  again  called,  and  testified  as  follows: 

It  was  sometime  after  the  14th  that  Mr  Stacey  stated  that  he 
had  altered  his  mind  as  to  the  policy  of  the  North  America.  On 
the  7th  he  stated  that  we  were  pro  rata.  On  the  8th  that  we  were 
not  on  the  coffee. 

The  committee  were  appointed  on  the  13th,  the  day  of  the  meet- 
ing of  the  Board :  Messrs  Grant  and  Wagner.  There  had  been 
no  meeting  of  the  Board  after  the  first  until  the  second  Monday  in 
the  month. 

Cross-examined  —  Mr  Grant  volunteered  to  Mr  Stacey  to  act. 
Mr  Wagner  did  not  act  at  all.  Mr  Grant  did  act  before.  No 
recollection  of  having  authorized  Mr  Grant — but  think  it  very 
probable.  Did  not  see  Mr  Grant  till  after  I  saw  Mr  Stacey.  Mr 
Grant  told  me  that  Mr  Stacey  told  him  we  were  not  on  the  coffee 
at  all.  Mr  Stacey  confirmed  it  on  the  same  day,  and  said  he  was 
glad  our  loss  would  be  so  light.  Don't  think  I  saw  Mr  Grant  on 
the  day  of  the  fire  at  all.  Don't  recollect  saying  before  arbitra- 
tors that  I  did  see  him  on  the  day  of  the  fire. 

Beaton  Smith  sworn  on  the  part  of  the  defendants.  I  am 
secretary  of  the  Pennsylvania  Fire  Insurance  Company.  I  am 
acquainted  with  the  usage  respecting  the  insurance  of  goods  in 
distinct  buildings.  It  has  been  done  frequently  by  the  office  of 
which  I  am  secretary,  i.  e.,  insuring  in  distinct  buildings  same 
goods,  same  sum  for  same  premium.  I  have  understood  that  it 
has  been  done  in  other  offices,  in  cases  in  which  our  office  has  had 
a  risk  with  them.  We  insured  for  Wain  &  Learning.  This  is 
our  policy  of  15th  February  1837.  I  have  always  understood  it 
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as  the  practice  to  do  so  till  within  a  year  or  eighteen  months.  It 
has  been  altered  a  year  or  eighteen  months.  The  policy  of  insu- 
rance I  have  is  on  merchandise  generally  in  the  brick  stores  No. 
28  and  35  South  Front.  Altered  afterwards  to  Kelly  &  Field's 
store,  and  afterwards  to  store  in  rear  of  Taylor's  alley.  Amount 
$50,000.  Premium  $100  for  one  year.  Insurance  in  Franklin, 
and  North  America  endorsed  thereon. 

The  defendants  then  offered  to  prove  what  was  sworn  to  by 
Samuel  Grant  on  a  former  trial  of  this  case,  the  said  Samuel  Grant 
having  been  then  called  by  the  plaintiffs,  and  having  then  been 
and  being  now  a  stockholder  of  the  Franklin  Fire  Insurance  Com- 
pany ;  but  the  same  was  objected  to  and  rejected. 
The  learned  Judge  charged  the  jury  as  follows: 
This  is  an  action  of  covenant,  as  you  have  heard,  brought  by 
James  G.  Stacey  and  Davis  B.  Stacey  against  the  Franklin  Fire 
Insurance  Company,  on  a  policy  of  insurance,  subscribed  by  the 
latter  on  the  26th  of  July  1833,  in  consideration  of  a  premium  of 
$22,  paid  by  the  former,  against  fire,  to  endure  for  one  year  from 
the  date  mentioned,  upon  "  merchandise  generally,  including  liquors 
and  groceries,  contained  in  store  No.  37  South  Wharves,  for  ac- 
count of  whom  it  may  concern — say  merchandise  without  excep- 
tion." Among  the  conditions  to  which  this  policy  was  made  sub- 
ject, the  sixth  is  in  the  following  words :  "  Persons  insuring  pro- 
perty at  this  office,  must  give  notice  of  any  other  insurance  made 
on  their  behalf  by  the  same,  and  shall  cause  such  other  insurance 
to  be  endorsed  on  their  policies ;  in  which  case  each  office  shall 
be  liable  to  the  payment  only  of  a  rateable  proportion  of  any  loss 
or  damage  which  may  be  sustained ;  and  unless  such  notice  is 
given,  the  insured  will  not  be  entitled  to  recover  in  case  of  loss." 
On  the  7th  of  January  1834,  as  appears  from  the  evidence,  mer- 
chandise, such  as  is  mentioned  in  the  policy,  to  the  value  of  be- 
tween $13,000  and  814,000,  was  destroyed  by  fire  in  the  store  No. 
37  on  the  South  Wharves.  The  plaintiffs,  therefore,  claim  to 
recover,  as  for  a  total  loss,  the  amount  of  the  policy,  which  is 
$10,000.  The  defendants,  however,  deny  that  they  are,  or  ever 
were,  liable  for  this  amount ;  because,  as  they  say,  and  contend, 
they  have  shown  that  the  plaintiffs,  on  the  23d  of  November  1833, 
effected  a  policy  of  insurance,  against  fire,  for  $15,000,  with  the 
North  America  Insurance  Company  of  Philadelphia,  upon  the 
same  goods  in  the  same  store,  for  the  period  of  four  months  then 
next  ensuing,  in  consideration  of  a  premium  of  812,  paid  by  them. 
That,  consequently,  according  to  the  sixth  condition  already  reci- 
ted, which  is  to  be  considered  as  part  of  the  policy  sued  on,  the 
defendants  at  most,  upon  the  happening  of  the  loss  by  fire,  became 
responsible  for  only  two-fifths  of  it,  which  is  the  proportion  that  the 
amount  of  the  policy  subscribed  by  them  bears  to  that  subscribed 
by  the  North  America  Insurance  Company.  That,  accordingly, 
in  discharge  of  all  that  the  defendants  thus  conceived  themselves 
n._67  2u 
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liable  to  pay,  they,  on  the  23d  and  24th  of  January  1834,  a  few 
days  after  the  destruction  of  the  goods  by  the  fire,  and  previously 
to  the  institution  of  this  suit,  paid  to  the  plaintiffs  $5400,  being  a 
sum  equal  at  least  to  two-fifths  of  the  whole  loss ;  which  is  all,  as 
they  allege,  that  they  were  liable  or  bound  to  pay.  The  payment 
of  these  $5400  is  admitted  by  the  plaintiffs ;  and  agreed  by  the 
parties  to  have  been  made  and  received  without  prejudice  to  the 
further  claim  of  the  plaintiffs.  But  the  plaintiffs  deny  that  the 
policy  which  they  effected  on  the  23d  of  November  1833,  with 
the  North  America  Insurance  Company,  covered  any  portion  of 
the  goods  in  the  store  No.  37  South  Wharves,  at  that  date ;  and 
allege  that  it  was  intended  to  protect  the  goods  alone,  which  they 
then  had  on  board  the  ship  John  Sergeant,  and  which  had  been 
imported  by  them  in  her.  In  short,  that  it  was  a  policy  of  insu- 
rance against  fire,  on  the  specific  goods  imported  by  them  in  the 
John  Sergeant,  for  the  space  of  four  months,  and  for  which  the 
North  America  Insurance  Company  were  to  be  answerable  in  case 
'of  a  loss  thereof  by  fire,  either  on  board  the  ship,  or  in  the  store, 
during  that  period.  The  question,  then,  which  seems  to  present 
itself  here  is,  were  the  goods  in  the  store  No.  37,  on  the  South 
Wharves,  and  included  in  the  policy  subscribed  by  the  defendants, 
also  included  in  the  policy  subscribed  by  the  North  America  Insu- 
rance Company  ?  The  description  of  the  goods  in  this  latter  pol- 
icy is  in  the  following  words — "  on  coffee  and  other  merchandise, 
without  exception,  either  on  board  the  ship  John  Sergeant,  in  this 
port,  or  in  the  brick  store  No.  37  South  Wharves,  in  the  city  of 
Philadelphia."  Subjoined  also  to  the  same, at  the  foot  thereof,  are,  in 
manuscript,  the  following  words — "  For  whom  it  may  concern ; 
and  the  loss,  if  any,  payable  to  the  assured  named."  Upon  the 
construction  that  ought  to  be  given  to  this  policy,  and  that  on 
which  this  action  is  brought,  depends  the  answer  that  ought  to  be 
given  to  the  question  raised  here.  And  if  nothing  were  to  be 
taken  into  view  in  construing  these  policies,  except  what  has  been 
reduced  to  writing  in  them,  then  the  question  presented  would  be 
purely  one  of  law,  and  such  as  the  court  ought  to  solve.  But  it 
is  conceived  that  certain  facts  and  circumstances  have  been  testi- 
fied to  by  witnesses  adduced  for  the  purpose,  which  may  have 
some  bearing  upon  the  answer  which  ought  to  be  given  to  the 
question  raised ;  and  that  being  the  case,  it  must  be  referred  to 
you,  gentlemen,  to  be  answered  as  you  shall  find  the  facts  connect- 
ed with  the  procuring  of  the  policies  to  be  in  favour  of,  or  against, 
the  claim  of  the  plaintiffs.  But  I  have  been  requested  to  instruct 
you  as  to  the  legal  effect  of  these  policies,  leaving  the  parol  evi- 
dence out  of  view  altogether ;  and  this  I  will  proceed  to  do  in  the 
first  place.  As  to  the  policy  effected  with  the  Franklin  Insurance 
Company,  it  is  clear,  from  the  terms  of  it,  that  it  was  intended  to 
embrace  merchandise  generally,  such  as  coffee,  &c.,  which  might 
happen  to  be  destroyed  by  fire  in  the  store  No.  37,  on  the  South 
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Wharves,  at  any  time  during  the  year  for  which  it  was  effected ; 
no  matter  where  the  property  came  from,  whether  from  on  board 
the  ship  John  Sergeant  or  elsewhere,  as  soon  as.  brought  into  the 
store.  Hence,  had  the  coffee  on  board  of  the  John  Sergeant  been 
brought  into  the  store,  this  policy  would,  thereupon,  have  imme- 
diately applied  to  it,  as  well  as  to  any  other  article  of  merchan- 
dise in  the  store,  notwithstanding  the  policy  with  the  North  Ame- 
rica Insurance  Company  had  been  effected  previously ;  and  con- 
sequently, had  it  been  destroyed  by  fire  there,  the  Franklin  Insu- 
rance Company  would  have  become  liable  to  pay  a  rateable  pro- 
portion of  the  loss,  at  least,  with  the  North  America  Insurance 
Company. 

Next,  as  to  the  legal  effect  or  true  interpretation  of  the  policy 
effected  with  the  North  America  Insurance  Company,  expounding 
it  by  its  own  terms,  *or  the  language  used  in  its  concoction,  with- 
out regard  to  extraneous  circumstances,  or  facts  not  appearing  on 
the  face  of  it.  It  is  agreed  that  the  store  No.  37,  mentioned  in 
this  policy,  is  the  same  as  that  mentioned  in  the  policy  of  the 
Franklin  Insurance  Company.  And  upon  the  face  of  both  these 
policies  it  appears  that  they  were  effected  "  for  whom  it  may  con- 
cern ;"  that  is,  for  the  benefit  of  the  owners  of  the  goods,  whoever 
they  might  be,  in  the  store  and  keeping  of  the  Messrs  Staceys. 
In  this  particular  both  policies  are  alike.  Then  as  to  the  kind  of 
goods  mentioned  in  the  North  America  Insurance  Company's  pol- 
icy, the  words  used  therein  for  specifying  them,  being  "  coffee  and 
other  merchandise,  without  exception,"  are  very  comprehensive, 
and  sufficient  to  embrace  every  species  of  goods  mentioned  in, 
and  embraced  by,  the  Franklin's  policy ;  so  that  here  again  the 
two  policies  are  alike. 

Now  we  come  to  the  remaining  words  in  the  North  America 
policy,  indicative  of  the  places  where  the  goods  were  or  should 
be,  on  which  the  policy  was  intended  to  operate.  These  words 
are — "  either  on  board  the  ship  John  Sergeant,  in  this  port,  or  in 
the  brick  store,  No.  37  South  Wharves,  in  the  city  of  Philadel- 
phia." Here  we  have  two  places  mentioned  instead  of  one,  to 
wit,  the  ship  John  Sergeant,  or  the  store  No.  37 ;  the  latter  alone 
of  which  is  mentioned  in  the  Franklin  policy.  According  to  the 
common  and  generally  received  acceptation  of  these  words,  the 
idea  conveyed  thereby  would  be  "  coffee  and  other  merchandise," 
in  either  of  those  two  places  at  that  time,  or  at  any  future  time 
during  the  four  months.  But  it  is  contended  that  this  could  not 
have  been  intended  by  the  parties ;  because,  in  effect  it  would  be 
an  insurance  for  $15,000,  on  coffee  and  other  merchandise,  in  each 
of  the  places,  for  the  same  premium  paid  only,  that  would  have 
been  required  for  an  insurance  of  the  same  amount  of  goods  of 
that  value  in  one  only  of  the  places.  And  although  this  may  be 
the  natural  import  of  the  words,  yet  it  is  said  that  because  it  is 
unreasonable,  it  is  therefore  proper,  at  least,  if  not  necessary,  to 
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vary  the  natural  meaning  of  them  somewhat,  so  as  to  give  to  the 
clause  containing  them  a  more  reasonable  and  just  operation ;  and 
that  this  may  be  done  by  construing  it  an  assurance  "  on  the  cof- 
fee then  on  board  the  ship  John  Sergeant,  for  the  space  of  four 
months  thereafter,  whether  it  remained  on  board  the  ship,  or  should 
be  removed  into  the  store  No.  37."  It  is  argued  also,  that  the 
disjunctive  conjunction  "or"  being  employed  to  connect  the  ship 
and  the  store,  in  the  clause  under  consideration,  renders  this  con- 
struction proper,  and  distinguishes  it  from  the  case  of  such  con- 
nexion being  formed  by  the  use  of  the  conjunction  "  and;"  as,  for 
instance,  if  the  policy  had  been  for  815,000  on  coffee  and  other 
merchandise,  on  board  the  ship  John  Sergeant,  and  in  the  store 
No.  37  South  Wharves.  It  appears  to  me,  however,  that  the  effect 
of  the  policy  in  either  form  would  and  ought  to  be  the  same,  if 
the  fact  be  that  the  assured  had  coffee  or  other  merchandise  in 
each  place  mentioned,  at  the  time,  equal  in  value  to  the  $15,000; 
for  in  case  of  a  loss  of  the  whole  of  the  goods  contained  in  either 
place  by  means  of  fire,  within  the  four  months,  the  $15,000  would 
have  to  be  paid,  whether  the  word  "or"  or  "and"  were  used. 
And  the  use  of  the  word  "  and"  in  such  clause  does  not  negative 
the  fact  of  there  being  goods  in  each  place  mentioned,  of  equal 
value  with  the  amount  of  the  policy ;  nor  does  the  use  of  the  word 
"or"  in  such  case  directly  or  positively  affirm  it;  so  that  without 
the  aid  of  parol  evidence  proving  the  facts  and  circumstances 
attending  the  execution  of  the  policy,  and  the  occasion  of  its  be- 
ing obtained,  it  cannot  be  considered  a  policy  on  specific  goods 
in  either  case ;  that  is,  whether  the  word  "  or"  or  "  and"  be  in- 
serted. It  is  true,  that  on  a  former  trial  of  this  cause,  I  inclined 
to  the  opinion  that  the  North  America  policy  was  intended  to  be 
on  specific  goods,  to  wit,  the  coffee  on  board  the  ship  John  Ser- 
geant at  the  time  of  its  execution,  but  then  (if  this  opinion  can 
be  referred  to)  it  is  plain  that  I  made  it  out  by  assuming  facts 
which  were  not  proved,  and  did  and  do  not  appear  to  exist  from 
any  thing  contained  in  the  policy  itself.  And  in  this  I  was  satis- 
fied afterwards  that  I  erred ;  but  coming  also  to  the  conclusion 
that  parol  evidence  was  admissible  to  prove  the  facts  assumed  by 
me,  which  indeed  was  offered  by  the  plaintiffs  on  that  trial  but 
rejected  under  the  impression  I  entertained  of  it  at  the  time,  I  felt 
that  injustice  might  be  done  unless  a  new  trial  were  granted  and 
accordingly  gave  my  voice  in  favour  of  it. 

It  has  also  been  claimed  for  the  plaintiffs,  that  the  sixth  con- 
dition, before  mentioned  and  repeated,  provides  only  for  an  insu- 
rance made  on  the  same  property  prior  and  not  subsequent  to  the 
execution  of  the  policy  by  the  defendants ;  and  consequently  has 
no  operation  whatever  in  their  favour,  on  account  of  the  policy 
executed  subsequently  by  the  North  America  Insurance  Company. 
It  may  be  that  a  strictly  grammatical  construction  of  this  con- 
dition would  exclude  policies  effected  subsequently  on  the  same 
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property ;  but  to  give  this  construction  to  it,  would  seem  to  be 
repugnant  to  what  was  most  probably  the  understanding  of  the 
parties,  and  certainly  would  go  to  defeat  the  great  object  of  its 
annexation  to  the  policy ;  which  must  have  been  to  place  the 
defendants  on  an  equal  footing  with  other  insurance  companies, 
in  regard  to  contribution  of  paying  only  a  pro  rata  proportion  of 
the  loss,  whenever  another  policy,  executed  by  a  different  com- 
pany, was  in  being  at  the  time  of  the  loss.  Other  insurance 
companies,  or  at  least  the  North  America  Insurance  Company, 
have  been  very  explicit  in  providing  against  their  being  liable  for 
more  than  a  pro  rata  proportion  of  the  loss,  where  the  property 
destroyed  by  fire  has  been  insured  elsewhere,  either  previously  or 
subsequently  to  the  execution  of  their  policy. 

It  is  further  contended  by  the  counsel  of  the  plaintiffs,  that 
even  if  the  North  America  policy  did  include  the  goods  in  the 
store,  after  its  execution  until  the  time  of  the  fire,  still  it  never 
took  effect  or  became  binding  upon  the  company,  because  the 
policy  effected  with  the  Franklin  Insurance  Company  does  not 
appear  ever  to  have  been  allowed  of,  and  so  specified  on  the 
policy  of  the  North  America  Insurance  Company,  according  to 
the  stipulation  contained  in  it.  If,  however,  you  should  be  satis- 
fied, from  the  evidence,  that  the  North  America  Insurance  Com- 
pany were  informed  of  the  policy  effected  previously  with  the 
Franklin  Insurance  Company,  as  James  G.  Stacey  testifies  they 
were,  at  the  time  they  executed  theirs,  and  that,  without  any 
sufficient  reason,  they  neglected  on  their  part  to  specify  an  allow- 
ance thereof  on  their  own  policy,  according  to  the  stipulation 
contained  in  it,  they  ought  not  to  be  permitted  to  make  such 
objection,  or  to  take  advantage  of  their  own  neglect,  after  the  loss 
has  accrued ;  nor  can  the  plaintiffs  do  it ;  so  that  the  policy  of  the 
North  America  Insurance  Company  would  be  binding  upon  them, 
notwithstanding  the  want  of  such  allowance  be-ing  specified  on  the 
policy  itself. 

Having  now  answered  substantially,  I  believe,  all  the  questions 
presented  in  this  case,  I  shall  proceed  to  notice  it  in  reference  to 
the  parol  evidence  which  has  been  given.  But  first  let  me  caution 
you  against  suffering  any  feeling  of  sympathy,  or  hardness  of  the 
case,  to  have  the  least  influence  upon  your  judgment  in  deciding 
it.  It  becomes  us  all  to  be  free  from  all  prejudice  or  prepossession 
in  favour  of,  or  against  either  party.  Nothing  is  more  dangerous 
to  the  impartial  and  upright  administration  of  justice,  than  those 
feelings  which  sometimes  are  very  naturally  excited,  or  produced 
by  the  apparent  hardship  of  the  case ;  or  those  prejudices  which 
may  happen  to  be  raised  against  one  of  the  parties,  by  his  conduct 
being  presented  but  partially,  as  it  were,  to  our  view.  A  good 
deal  has  been  said  here  as  to  the  unreasonable  conduct  of  the 
defendants,  in  not  having  either  paid  or  advanced  to  the  plaintiffs 
the  full  amount  of  their  demand  in  this  action ;  that  although  the 
ii.— 2u* 
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defendants  might  not  have  been  legally  liable  on  their  policy  to  pay 
it,  yet  when  they  were  offered  by  the  plaintiffs  an  assignment  of 
the  policy  of  the  North  America  Insurance  Company,  on  condition 
that  they  would  advance  the  sum  in  contest,  they  ought  to  have 
done  so.  I  confess,  I  cannot  see  why  they  ought  to  have  done  so, 
if  it  be  true  that  the  plaintiffs,  according  to  the  terms  of  the  policy 
of  the  Franklin  Insurance  Company,  and  their  own  acts,  were 
not  entitled  to  demand  the  same.  The  defendants  were  right  in 
refusing  to  take  the  assignment  of  the  North  America  policy  on 
the  terms  proposed ;  for  it  would  only,  as  it  seems,  have  been  buy- 
ing a  lawsuit,  which  ought  to  be  avoided,  as  it  can  seldom  be 
justified.  Besides,  if  you  believe  the  evidence,  the  plaintiffs  by 
their  own  conduct  seem  to  have  furnished  strong  colour  at  least, 
if  not  justifiable  ground,  for  the  defendants  refusing  to  pay  more 
than  they  did.  For  it  appeared  by  the  evidence,  that  immediately 
after  the  fire  had  taken  place,  Mr  James  G.  Stacey  called  at  the 
office  of  the  defendants,  on  Mr  Bancker,  and  wished  to  know  of 
him  if  the  plaintiffs  had  ever  given  notice  of  their  having  effected 
an  insurance  for  $15,000  on  the  goods  destroyed,  with  the  North 
America  Insurance  Company,  and  agreed  then  that  they,  the 
plaintiffs,  could  only  claim  a  pro  rata  proportion  of  the  loss  from 
the  defendants — in  fact,  said  so  in  express  terms  according  to  the 
testimony  of  Mr  Bancker  and  Mr  Flickwir. 

This  was,  you  will  observe,  but  about  six  weeks  after  the  date 
of  the  policy  with  the  North  America  Insurance  Company,  when 
it  might  well  be  supposed  that  Mr  Stacey  would  not  have  for- 
gotten or  been  mistaken  as  to  the  design  or  intent  with  which 
that  policy  was  obtained ;  but  it  is  said  his  mind  was  disturbed 
by  the  fire,  and  the  loss  just  occasioned  by  it ;  and  being  under 
a  state  of  excitement  on  account  of  it,  he  fell  into  a  mistake. 
Whether  it  was  possible  that  such  an  error  could  have  been  pro- 
duced by  such  a  cause,  you  will  judge.  But  even  after  that, 
when  Mr  Stacey  possessed  himself  of  the  policy  of  the  North 
America  Insurance  Company,  which  it  would  seem  he  had  not 
then,  he  continued,  according  to  the  evidence,  if  you  believe  it,  to 
think  that  the  North  America  Insurance  Company  were  liable  for 
all  the  coffee  destroyed  in  the  store.  This,  he  said,  was  his  view 
of  the  policy  from  reading  it;  but  certainly  he  must  have  known 
then,  as  well  as  he  can  possibly  do  now,  what  his  intention  was 
when  he  obtained  the  policy  of  that  company,  and  whether  it  was 
intended  as  a  policy  on  the  specific  goods  on  board  the  ship  John 
Sergeant,  or  not.  But  it  would  seem  that  he  did  not  pretend  to 
assert  that  such  was  his  intention ;  and  if  it  were,  it  is  difficult  to 
account  for  his  not  doing  so  then,  when  the  thing  was  fresh  in 
recollection.  Under  these  circumstances,  had  not  the  defendants 
reason  to  believe  that  at  the  utmost  they  were  only  liable  for  a 
pro  rata  contribution  to  make  good  the  loss;  and  if  so,  why  should 
they  pay  what  they  were,  as  they  had  reason  to  believe,  not 
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bound  to  pay  ?  The  directors  of  this  company  are  not  the  abso- 
lute owners  of  the  funds  belonging  to  the  company ;  they  are  but 
partially  intrusted  as  such ;  and  it  would  be  a  violation  of  their 
trust  and  their  duty  to  pay  what,  in  conscience,  they  believed  the 
company  not  liable  for. 

Much  has  been  said  in  regard  to  the  connection  which  the  two 
principal  witnesses,  Mr  Stacey  and  Mr  Bancker,  for  the  respec- 
tive parties,  have  had  with  the  cause.  Mr  Stacey,  one  of  |he 
plaintiffs  on  the  record,  and  interested  as  such  when  the  suit  was 
brought,  has  been  adduced  to  sustain  the  claim  of  the  plaintiffs ; 
and  Mr  Bancker,  president  of  the  company  of  the  defendants,  and 
a  stockholder  of  it  also,  until  within  a  day  or  two  before  this  trial 
commenced,  has  been  adduced  as  a  witness  on  their  behalf.  But 
you  have  been  told  that  Mr  Bancker  appears  under  circumstances 
indicative  of  his  being  possessed,  as  it  were,  of  all  the  feelings  of 
the  party  for  whom  he  was  called  to  give  evidence ;  because,  it 
is  said,  it  is  obvious  that  he  only  laid  off  his  presidency  and  parted 
with  his  stock  to  meet  the  exigency  of  the  occasion,  by  giving  evi- 
dence for  the  defendants ;  and  this  being  the  case,  his  mind  must 
be  under  a  bias  in  their  favour ;  and  even  his  recollection  of  facts 
more  or  less  affected  by  his  late  connection  with  the  defendants ; 
that  his  testimony,  therefore,  ought  to  be  received  with  the  most 
scrupulous  caution. 

Now,  it  may  be  that  Mr  Bancker's  late  connection  with  the 
defendants  has  had  some  influence  upon  his  recollection  in  respect 
to  facts,  as  well  as  upon  his  opinions  concerning  the  matter  in 
controversy ;  for  we  frequently  find  that  not  only  the  opinions  of 
men  of  the  most  strict  integrity,  who  have  had  a  particular  inte- 
rest in  the  matter,  but  their  recollections  also  of  facts,  differ  very 
materially  from  others  who  stood  indifferent,  but  of  equal  respect- 
ability, possessing  the  same  opportunities  and  means  of  knowledge 
in  regard  to  the  things  of  which  they  are  called  to  testify.  But 
in  respect  to  Mr  Stacey's  being  a  witness,  the  counsel  for  the 
plaintiffs  would  have  you  believe  that  his  situation  is  different, 
and  not  obnoxious  to  the  like  objection  raised  against  Mr  Bancker, 
as  respects  his  mind  and  recollection  being  under  the  bias  of  his 
late  connection  with  the  demand  in  this  suit,  though  the  party 
actually  claiming  it;  because,  as  it  is  alleged,  it  became  expedient 
for  the  plaintiffs,  in  the  casual  course  of  events,  having  no  con- 
nection with  the  claim  here,  to  dissolve  their  partnership;  and  Mr 
Stacey,  the  witness  under  the  arrangement  made  for  this  purpose, 
parted  with  all  his  interest  in  the  partnership  concern ;  his  feel- 
ings, however,  as  to  this  claim  were  most  likely  excepted.  It  is 
not  probable  that  he  parted  with  them  altogether,  nor  that  he 
parted  with  his  interest  in  the  concern,  as  a  partner,  without  any 
view  of  becoming  a  witness  in  the  cause  to  support  the  plaintiffs' 
claim.  Because,  it  would  seem  from  the  evidence,  that  imme- 
diately after  the  destruction  of  the  goods  by  the  fire,  he  was  of 
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opinion  that  the  defendants  were  not  liable  to  pay  the  demand 
made  here ;  that  he  did  not  then  consider  the  policy,  which  he 
had  effected  only  about  six  weeks  before  with  the  North  America 
Insurance  Company,  as  being  specifically  on  the  coffee  or  mer- 
chandise imported  by  the  ship  John  Sergeant ;  but  after  brooding 
over  the  subject  for  some  little  time,  he  for  some  reason  or  other 
would  seem  to  have  changed  not  only  his  opinion,  but  likewise 
hisL  recollection  in  regard  to  it.  He  then  recollected,  as  it  would 
seem,  that  his  intention  was  to  have  the  specific  goods  belonging 
to  the  plaintiffs  on  board  the  ship  John  Sergeant  insured,  and  no 
others;  and  accordingly  insisted  upon  the  defendants  paying  them 
the  full  amount  of  the  policy  subscribed  by  them.  The  defendants, 
however,  refused  ;  and  Mr  Stacey,  the  witness,  and  his  partner, 
brought  this  action  in  order  to  compel  the  payment  of  it,  and 
continued  to  prosecute  it  as  plaintiffs  for  their  joint  benefit,  until 
the  16th  of  June  1834,  when  a  trial  of  the  cause  was  about  to  be 
had  before  arbitrators  chosen  for  that  purpose. 

Then,  on  that  date,  it  being  as  it  were  on  the  eve  of  the  ex- 
pected trial,  the  witness,  Mr  Stacey,  made  an  assignment  of  his 
interest  in  the  partnership  effects,  to  his  brother  and  co-partners, 
and  takes  at  the  same  time  a  release  from  his  brother,  acquitting 
and  indemnifying  him  from  all  claims  that  existed  or  should  arise 
against  him  by  reason  of  this  late  partnership;  and,  on  the  follow- 
ing day,  a  sum  of  money,  then  thought  to  be  sufficient  to  cover 
the  costs  of  this  action,  was  deposited  by  one  or  other  of  them, 
with  the  prothonotary ;  which  last  act  would  not  have  been  requi- 
site for  any  purpose  whatever,  except  that  of  making  Mr  James 
G.  Stacey,  a  witness  for  his  brother,  the  co-plaintiff;  and  accord- 
ingly he  was  produced  as  such  before  the  arbitrators,  and  gave 
evidence  in  support  of  the  plaintiff's  claim.  Then  it  would  appear 
that  every  observation  made  in  regard  to  the  bias  and  feeling  of 
Mr  Bancker,  applies  at  least  with  equal  force  to  Mr  Stacey,  who 
certainly  had  a  much  greater  interest  in  receiving  the  claim  than 
Mr  Bancker  had  in  refusing  it ;  and  who  now,  as  it  may  be  pre- 
sumed, does  not  feel  altogether  indifferent  whether  his  brother 
shall  recover  it  or  not.  There  is  certainly  some  discrepancy 
between  the  evidence  of  Mr  Bancker  and  Mr  Stacey ;  and  parti- 
cularly as  to  what  passed  between  them  at  this  first  interview 
after  the  fire;  in  which  Mr  Stacey  swears  positively  that  he 
uttered  no  such  words  as  "pro  rata  contributors,"  that  he  did  not 
use  the  words  "pro  rata"  at  all;  whereas  Mr  Bancker  swears 
he  did ;  and  in  this  Mr  Bancker  is  sustained  and  corroborated  by 
Mr  Flick wir,  who  was  present  and  testifies  most  positively  that 
Mr  Stacey  did  use  the  words  "pro  rata,"  and  said  that  the 
defendants  were  only  liable  for  a  pro  rata  contribution  towards 
repairing  the  loss  occasioned  by  the  fire  in  the  store.  Then,  sup- 
posing these  three  gentlemen  to  be  of  equal  intelligence  and  integ- 
rity, and  that  this  contradiction  has  arisen  from  a  mistake  in 
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recollection,  as  most  likely  it  has,  it  is  more  likely  that  Mr  Stacey, 
being  one  only,  should  have  made  the  mistake,  than  that  the 
others,  being  two  in  number,  should  have  made  it,  because  it  is 
not  so  probable  that  two  should  be  mistaken  in  such  a  matter  as 
one ;  and  if  you  find  that  Mr  Stacey's  recollection  has  failed  in 
any  accuracy  as  to  one  material  fact,  it  may  be  a  good  reason  for 
not  trusting  it  in  regard  to  others,  unless  corroborated  by  other 
testimony.  But  it  is  said  that  Mr  Stacey  ought  to  be  considered 
as  having  testified  truly,  because  he  was  not  contradicted  by  Mr 
Bancker  on  the  trial  before  the  arbitrators,  where  he  testified  as 
he  had  done  here.  But  Mr  Bancker  has  explained  that,  and  given 
the  reason  why  he  did  not ;  stating  that  before  the  arbitrators,  he, 
Mr  Bancker,  was  examined  prior  to  Mr  Stacey,  and  that,  after 
hearing  Mr  Stacey's  statement,  he  offered  to  correct  the  mistake 
in  it,  but  was  prevented  by  the  defendants,  on  whose  behalf  he 
was  called  as  a  witness,  by  their  telling  him  it  was  unnecessary, 
as  the  case  was  not  going  to  be  argued  before  the  arbitrators. 

Let  me  now  call  your  attention  for  a  moment  to  the  parol  evi- 
dence given  either  for  the  purpose  of  proving  that  the  policy,  sub- 
scribed by  the  North  America  Insurance  Company,  was  or  was 
not  a  policy  on  the  specific  goods  on  board  the  ship  John  Sergeant, 
at  the  time  of  its  execution.  The  policy  in  its  terms  does  not 
show,  as  I  have  already  told  you,  that  it  was  intended  to  be  applied 
specifically  to  those  goods. 

For  if  such  had  been  the  intention  of  the  parties  at  the  time  of 
executing  it,  it  is  reasonable  to  suppose  or  to  conclude  that  words 
of  a  more  definite  character,  pointing  exclusively  to  those  goods, 
would  have  been  employed,  such  for  instance,  as  "  the  coffee  and 
other  merchandise,  imported  by  the  ship  John  Sergeant,  now  in 
this  port,  either  on  board  of  her,  or  in  the  brick  store,  No.  37, 
South  Wharves."  But  this  is  not  the  language  used,  it  is  on 
"  coffee  and  other  merchandise  generally,  either  on  board  the  ship 
John  Sergeant,  or  in  the  brick  store,  No.  37,"  which  embraces 
coffee  and  other  merchandise  generally,  in  either  of  those  places 
at  the  time,  no  matter  where  they  came  from,  or  by  what  vessel 
they  had  been  imported,  or  whether  they  had  been  imported  at 
all  or  not.  Then  let  us  see  how  far  the  evidence  of  Mr  Stacey 
goes  to  prove  that  it  was  otherwise  intended.  But  here  I  must 
caution  you  against  receiving  as  evidence,  certain  declarations 
which  fell  from  Mr  Stacey  occasionally,  though  perhaps  inadver- 
tently of  what  his  intention  was  in  making  out  the  order  for  the 
policy.  You  will  recollect  that  the  plaintiffs  offered  to  prove  by 
Mr  Stacey  among  other  things,  what  his  intention  and  meaning  were 
in  making  out  the  order  for  the  policy  in  the  terms  he  did ;  and  that 
the  offer  as  to  this  was  overruled,  and  such  evidence  of  intention 
considered  by  me  altogether  inadmissible.  .  So  far  therefore  as 
any  thing  of  the  kind  dropped  from  him  in  the  course  of  giving 
ii.  —  68 
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his  testimony,  it  must  be  laid  out  of  view  entirely,  so  as  not  to 
have  the  slightest  influence  upon  your  decision. 

It  is  only  the  facts  and  circumstances  connected  with  the  sub- 
ject-matter of  the  policy,  and  the  communications  that  passed  at 
the  time  between  the  parties,  of  which  proof  has  been  given,  that 
are  to  be  taken  into  your  consideration,  in  order  to  determine  whe- 
ther the  policy  was  intended  to  apply  specifically  and  exclusively  to 
the  goods  imported  by  the  John  Sergeant.  In  the  first  place,  then, 
you  have  the  distinct  admission  by  Mr  Stacey  himself,  made 
when  he  first  called  on  Mr  Bancker  after  the  fire,  that  the  defend- 
ants were  only  liable  for  a  rateable  proportion  of  the  loss  with 
the  North  America  Insurance  Company,  which  could  not  have 
been  if  the  insurance  with  the  latter  company  had  been  on  the 
goods  alone  imported  by  the  John  Sergeant.  Next,  you  have  it  in 
evidence  from  Mr  Stacey,  that  all  the  coffee  and  other  merchan- 
dise imported  by  the  John  Sergeant,  with  which  the  plaintiffs  had 
any  concern  at  all,  at  the  time  of  the  execution  of  the  policy  by 
the  North  America  Insurance  Company,  belonged  to  them  as  the 
absolute  owners  thereof.  Now,  if  this  were  so,  it  was  wholly 
unnecessary  to  have  introduced  the  words,  "  for  whom  it  may 
concern,"  into  the  policy,  seeing  that  the  plaintiffs,  in  whose  names 
the  policy  was  made  out,  were  the  only  persons  interested  in  it. 
But  this  clause  in  that  case  would  make  the  policy  applicable  to 
the  goods  in  the  store;  for  there  Mr  Stacey  testifies  that  they 
had  goods,  consisting  of  coffee  and  other  merchandise,  at  the  time 
in  their  care,  belonging  to  other  persons,  and  that  the  whole 
amount  of  the  goods  there,  exceeded  the  amount  of  their  policy 
with  the  Franklin  Fire  Insurance  Company,  between  3  and  $4000. 
Again,  it  would  appear  by  the  evidence  of  Mr  Stacey,  that  the 
terms,  "  and  other  merchandise,"  in  the  North  America  Insurance 
policy,  were  more  fitly  applicable  to  the  goods  in  the  store,  than 
to  those  then  on  board  the  John  Sergeant ;  for  the  term  "  coffee," 
without  the  words  "  and  other  merchandise,"  would  seem  to  have 
embraced  every  thing  which  the  plaintiffs  had  any  concern  with 
at  the  time  on  board  the  John  Sergeant,  excepting  some  wood  of 
a  particular  species,  and  of  trifling  value,  imported  at  the  request 
of  a  cabinet-maker  in  this  city,  which  was  to  be  his  upon  his 
paying  for  it.  Whether  this  wood  alone  could  have  been  the  only 
motive  for  inserting  the  words  "  and  other  merchandise,"  in  the 
policy,  you  will  decide.  But  you  have  it  also  in  evidence  from 
Mr  Stacey  that,  at  the  time  he  effected  the  policy  with  the  North 
America  Insurance  Company,  the  plaintiffs -had  about  $20,000 
worth  of  coffee  on  board  the  ship  John  Sergeant,  and  likewise  at 
the  same  time  between  13  and  $14,000  worth  of  coffee  and  other 
merchandise  in  the  store,  No.  37.  Now  this  seems  to  be  the  only 
evidence  when  taken  in  connexion  with  the  fact  clearly  established 
by  the  evidence,  that  the  premium  paid  the  North  America  Insu- 
rance Company  for  their  policy  of  $15,000  was  only  what  would 
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have  been  required  in  case  of  the  same  amount  having  been 
insured  in  either  place.  From  these  facts  a  presumption  might 
arise,  that  different  goods  in  either  place,  at  the  same  time,  to  the 
amount  of  the  policy,  could  not  have  been  intended  to  be  insured 
and  embraced  by  it ;  because  the  risk  would  be  double,  and  the 
premium  only  single ;  which  would  seem  to  be  unreasonable.  But 
then,  you  have  the  evidence  of  Mr  Bancker  and  Mr  Smith  going 
to  repel  this  presumption,  and  if  believed,  it  would  seem  to  do 
so.  They  have  testified  that,  down  to  the  time  of  the  great  fire 
in  Front  Street,  about  a  year  or  a  little  more  since,  such  insurances 
were  frequently  made  at  the  Franklin  Insurance  Office,  and  other 
insurance  offices  named  by  them  in  this  city;  and,  if  I  understand 
them,  that  it  was  a  common  practice  to  do  so  in  the  offices  men- 
tioned. To  impugn  this,  you  have  the  evidence  of  Mr  Coffin,  a 
witness  on  behalf  of  the  plaintiffs,  and  a  stockholder  in  the  North 
America  Insurance  Company,  and  secretary  of  it  since  1832,  who 
testifies  that  he  has  no  recollection  of  an  insurance  being  made  at 
their  office,  whereby  a  double  risk  was  to  be  encountered  for  a 
single  premium  paid,  though  he  could  not  say  that  it  had  not  been 
done.  You  will  perceive,  however,  that  Mr  Coffin's  testimony, 
admitting  it  to  be  true,  does  not  go  to  do  away  the  effect  altoge- 
ther of  the  testimony  of  Mr  Bancker  and  Mr  Smith  in  this  case. 
The  cause  is  here  submitted  to  you  under  the  advice  and  direction 
which  I  have  given. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  sum  of  $6491.36, 
being  the  full  amount  of  their  claim  with  interest. 

The  defendants  moved  for  a  new  trial,  and  filed  the  following 
reasons : 

1.  Because  the  learned  Judge  ruled  that  James  G.  Stacey,  one 
of  the  plaintiffs  in  this  case,  was  a  competent  witness  for   the 
plaintiffs,  and  admitted  him  to  testify. 

2.  Because  the  learned  Judge  admitted  evidence  to  be  given  of 
conversations  between  James  G.  Stacey,  one  of  the  plaintiffs,  and 
the  president  of  the  North  America  Insurance  Company,  before 
and  at  the  time  of  effecting  a  policy  with  the  said  company ;  which 
conversations  went  to  show  the  intention  of  the  parties  at  the  time 
the  said  policy  was  effected. 

3.  Because  the  learned  Judge  admitted  parol  evidence  to  vary 
or  affect  the  construction  of  a  policy  of  insurance  under  seal. 

4.  Because  the  witness,  J.  G.  Stacey,  testified  in  respect  to  his 
purpose  and  intention  in  making  the  said  insurance. 

5.  Because  the  learned  Judge  admitted  certain   invoices  and 
accounts  produced  on  the  part  of  the  plaintiffs,  to  affect  the  con- 
struction of  the  said  policy. 

6.  Because  the  learned  Judge  refused  to  permit  the  defendants 
to  read   in  evidence  certain  policies  of  insurance  effected  with 
different  Insurance  Companies  of  the  city  of  Philadelphia  by  differ- 
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ent  persons,  whereby  goods  were  insured  in  different  places  for  the 
same  premium  as  in  one  place. 

7.  Because  the  learned  Judge  refused  to  permit  the  defendants 
to  prove  that  the  plaintiffs  had  insured  goods  in  different  places 
for  the  same  premium  as  if  in  one  place. 

8.  Because  the  learned  Judge  refused  to  permit  the  defendants 
to  give  in  evidence  their  order  books  for  the  purpose  of  proving 
that  the  plaintiffs  had  insured  with  them  goods  in  two  places  at 
once. 

9.  Because  the  learned  Judge  refused  to  permit  the  defendants 
to  prove  by  a  witness  who  had  been  president  of  the  Franklin 
Fire  Insurance  Company,  that  he  had  insured  for  the  plaintiffs 
goods  in  different  places  for  the  same  premium  as  in  one. 

10.  Because  the  learned  Judge  admitted  Arthur  G.  Coffin,  a 
stockholder  in  the  North  America  Insurance  Company,  to  testify 
on  the  part  of  the  plaintiffs. 

11.  Because  the  learned  Judge  permitted  the  plaintiffs  to  read 
in  evidence  certain  letters  addressed  by  the  plaintiffs  or  one  of 
them,  to  the  secretary  of  the  Franklin  Fire  Insurance  Company, 
after  the  loss  by  fire,  containing  statements  of  the  purpose  and 
intention  of  the  plaintiffs  in  making  the  insurance  with  the  North 
America  Insurance  Company;   thereby  introducing  to  the  jury 
evidence  varying  the  construction  of  the  policy  effected  with  the 
said  company. 

12.  Because  James  G.  Stacey  was  allowed  to  testify  after  he 
had  admitted  on  his  cross-examination,  that  the  firm  of  J.  G.  & 
D.  B.  Stacey  were  indebted  to  several  persons   for  part  of  the 
insurance  money  received  by  them  from  the  defendants  in  this 
case. 

13.  Because  the  learned  judge  ought  to  have  directed  the  jury, 
after  the  said  admissions  by  J.  G.  Stacey,  to  dismiss  his  testimony 
from  their  minds. 

14.  Because  the  learned  Judge  refused  to  allow  the  defendants 
to  prove  what  was  testified  by  Samuel  Grant  on  a  former  trial  of 
this  cause ;  the  said  Samuel  Grant  having  then  been  called  by  the 
plaintiffs,  and  having  been  then,  and  continuing  to  be  a  stock- 
holder of  the  Franklin  Fire  Insurance  Company. 

15.  Because  the  learned  Judge  ought  to  have  charged  the  jury 
that  there  was  no  parol  evidence  given  in  this  case  that  was  com- 
petent to  affect  the  construction  of  the  policy. 

16.  Because  the  learned  Judge  ought  not  to  have  submitted  to 
the  jury,  as  a  question  for  them,  the  construction  of  the  policy  of 
the  North  America  Insurance  Company. 

17.  Because  the  learned  Judge  ought  to  have  charged  the  jury 
that  the  law  upon  the  whole  case  was  with  the  defendants. 

18.  Because  the  verdict  was  against  the  law. 

19.  Because  the  verdict  was  against  the  evidence  given  in  this 
case. 
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The  case  was  argued  by 

T.  I.  Wharton  (with  whom  was  /.  S.  Smith),  in  support  of  the 
motion;  and 

Meredith  and  J.  Sergeant,  contra. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  covenant  on  a  policy  of  insu- 
rance for  $10,000  against  fire,  dated  the  26th  of  July  1833,  for  a 
premium  of  $22  for  one  year  from  the  date,  "  upon  merchandise 
generally,  including  liquors  and  groceries  contained  in  the  store 
No.  37  South  Wharves,  for  account  of  whom  it  may  concern,  say 
merchandise  without  exception."  The  7th  of  January  1834,  mer- 
chandise included  in  the  policy  to  the  value  of  $13,000  and  upwards, 
was  destroyed  by  fire.  The  plaintiffs  claim  for  a  total  loss ;  and 
inasmuch  as  the  full  premium  has  been  paid  to  the  defendants,  the 
plaintiffs  are  entitled  to  recover,  unless  something  has  occurred 
subsequently  which  alters  the  relative  situation  of  the  parties. 
The  defendants  deny  that  they  are  liable  for  a  total  loss,  but 
admit  that  they  are  responsible  for  two-fifths  of  the  loss,  amounting 
to  $5400,  which  has  been  already  paid.  In  support  of  this  position 
the  defendants  say  that  the  plaintiffs,  subsequently  to  the  date  of 
their  policy,  viz.  on  the  22d  of  November  1833,  effected  a  policy  of 
insurance  against  fire  for  $15,000  with  the  North  America  Insu- 
rance Company  of  Philadelphia,  upon  the  same  goods,  in  the  same 
store,  for  the  period  of  four  months  then  next  ensuing.  That  conse- 
quently, according  to  the  sixth  condition,  which  is  part  of  the 
policy,  and  which  is  in  the  following  words ;  "  that  persons  insur- 
ing at  the  Franklin  office  must  give  notice  of  any  other  insurance 
made  on  their  behalf  by  the  same,  and  shall  cause  such  other  insu- 
rance to  be  endorsed  on  their  policies ;  in  wrhich  case  each  office 
shall  be  liable  to  the  payment  only  of  a  rateable  proportion  of  any 
loss  or  damage  which  may  be  sustained ;  and  unless  such  notice 
is  given,  the  insured  will  not  be  entitled  to  recover  in  case  of 
loss;"  they  are  liable  to  an  average  loss  only.  If  the  latter  insu- 
rance was  on  the  same  goods,  it  is  not  pretended  that  any  notice 
was  given ;  but  of  this  the  defendants  take  no  advantage,  but  have 
already  paid  their  proportion  of  the  loss ;  but  they  insist  that  this  is 
the  extent  of  their  liability.  In  answer,  the  plaintiffs  contend,  first, 
the  clause  in  the  policy  of  the  Franklin  office  does  not  apply, 
because,  by  the  terms  of  the  condition,  on  which  reliance  is  had, 
it  is  not  required  to  give  notice  of  a  subsequent  policy,  but  of  an 
insurance  made  at  the  time  of  effecting  the  insurance ;  or,  in  other 
words,  applies  only  to  a  prior  and  subsisting  insurance.  Secondly, 
that  to  avoid  the  first  policy,  the  latter  must  be  such  a  policy  as 
would  enable  the  plaintiffs  to  recover  upon  it ;  and  thirdly,  they 
deny  that  the  second  was  a  policy  on  the  same  goods. 

It  is  admitted  that  the  plaintiffs  are  entitled  to  an  indemnity  to 
n.  —  2v 
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an  amount  equal  to  $10,000,  either  from  the  defendants,  or  in  a 
rateable  proportion  from  the  defendants  and  the  North  America 
Insurance  Company.  This  is  therefore  substantially  a  contest 
between  the  respective  underwriters,  as  to  their  proportions  of 
the  loss ;  and  the  plaintiffs,  with  a  show  of  reason,  complain  that 
they  are  made  the  victims  of  a  law-suit,  with  which  they  ought 
to  have  no  concern.  It  is  nothing  to  them  whose  fault  it  is,  as  it 
is  very  certain,  that  if  there  had  been  that  spirit  of  accommoda- 
tion and  fair  dealing  which  ought  to  actuate  those  companies,  and 
which  it  were  their  interests  to  observe,  they  would  not  have  been 
placed  in  this  unpleasant  predicament.  The  controversy  might 
have  been  settled,  as  it  was  just  and  right  it  should  be,  in  a  suit 
between  the  conflicting  underwriters.  So  much  was  I  struck 
with  the  obvious  injustice  of  this  proceeding,  that,  at  the  first  argu- 
ment, I  was  of  the  opinion,  and  I  still  remain  so,  that  the  plain- 
tiffs were  at  all  events  entitled  to  recover  from  the  defendants,  as 
for  a  total  loss,  leaving  the  defendants  to  their  remedy  against  the 
North  America  Insurance  Office.  And  such  at  one  time  was  un- 
doubtedly the  law,  for  on  a  marine  insurance,  if  the  policy  con- 
tains no  stipulation  upon  the  subject,  the  insured  may  insure  with 
different  underwriters  to  any  amount,  and  recover  indemnity  from 
any  of  the  underwriters.  It  is  well  settled,  that  upon  a  double 
insurance,  though  the  assured  is  not  entitled  to  two  satisfactions, 
yet,  in  the  first  action,  he  may  recover  the  whole  sum  insured, 
leaving  the  defendant  to  recover  a  rateable  satisfaction  from  the 
other  insurers.  In  such  cases,  the  two  policies  are  considered  to 
make  but  one  insurance.  The  assured  may  sue  the  underwriters 
on  both  policies,  but  he  can  recover  only  the  real  amount  of  his 
loss,  to  which  all  the  underwriters  shall  contribute  in  proportion 
to  their  several  subscriptions.  He  can  receive  but  one  indemnity, 
but  the  different  underwriters  are  made  sureties  for  each  other. 
But  it  is  said,  that  the  clause  in  the  policy  to  which  reference  has 
been  made,  alters  the  law  in  this  respect,  and  exempts  the  under- 
writers from  any  more  than  their  proportion  of  the  loss.  This 
idea  has  taken  its  rise  from  an  observation  of  Mr  Condy,  in  his 
edition  of  Marshall  on  Insurance,  page  152,  who,  speaking  of  the 
case  of  Thurston  v.  Koch,  (4  Dall.  348),  which  was  a  marine  insu- 
rance, says,  "  This  decision,  being  contrary  to  the  practice  of  the 
merchants  in  Philadelphia,  a  clause  was  added  to  the  policies 
effected  there,  which  it  is  believed  has  been  generally  followed  in 
the  United  States,  by  which  it  is  expressly  stipulated,  that  the 
loss  shall  be  paid  by  the  different  policies,  according  to  their 
respective  dates,  first  exhausting  those  of  the  earliest  dates.  This, 
and  a  dictum  in  Peters  v.  The  Delaware  Insurance  Company, 
(5  Serg.  4*  Rawle  481),  which  is  also  a  marine  insurance,  is  all  the 
authority  that  we  have  for  the  prevalent  notion,  that  the  assured 
can  recover  no  more  from  the  first  underwriter,  who  has  received 
a  full  premium,  than  his  proportion  of  the  loss  when  the  property 
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is  doubly  insured.  In  the  case  of  Thurston  v.  Koch,  the  English 
rule  was  adopted  (contrary  to  the  rule  on  the  continent),  that 
where  a  double  insurance  is  made,  and  the  underwriters  in  the 
first  policy  pay  the  whole  loss,  they  are  entitled  to  recover  from 
the  underwriters  in  all  subsequent  policies,  on  the  same  risk,  a 
rateable  proportion,  which  shall  divide  the  loss  equally  among  all 
the  underwriters,  on  the  same  risk,  without  relation  to  the  date 
of  the  policies,  or  the  time  of  subscribing.  The  first  underwriters 
had  paid  the  whole  loss,  and  the  question  was,  whether  a  subse- 
quent underwriter  was  liable  to  pay  more  than  the  amount  of  the 
loss  beyond  the  sum  previously  insured.  The  court  decided  that 
he  was,  adopting  the  English  rule,  that  upon  a  double  insurance, 
though  the  insured  is  not  entitled  to  two  satisfactions,  yet  upon 
the  first  action,  he  may  recover  the  whole  sum  insured,  and  may 
leave  the  defendant  therein  to  recover  a  rateable  satisfaction  from 
the  insurers.  A  recovery  may  be  had  of  the  first  and  subsequent 
underwriters,  and  those  who  pay  the  loss  may  demand  a  propor- 
tionable contribution  from  the  other  insurers.  The  different  under- 
writers were  in  effect  made  insurers  for  each  other.  "And  this," 
says  Phillips,  in  his  treatise  on  the  Law  of  Insurance,  citing  5 
Serg.  4"  Rawle  475,  "  is  one  reason  for  introducing  the  clause 
respecting  prior  insurances." 

It  does  not  appear  to  me  from  a  fair  interpretation  of  the  clause 
in  a  fire  insurance,  it  was  intended  to  alter  the  right  to  recover 
against  the  first  underwriter,  the  whole  loss,  according  to  the 
agreement,  leaving  him  to  recover  against  the  subsequent  under- 
writers, their  rateable  proportions.  It  was  intended  to  prevent 
fraud,  and  also  from  being  insurers  for  each  other,  which  is  the 
effect  of  recovering  from  any  one  of  the  underwriters  without 
regard  to  date ;  and,  as  is  said  in  5  Ohio  Rep.  467,  to  apprise 
the  assurer  of  his  right  to  claim  a  contribution  from  his  co-insurers. 
And  this,  rightly  understood,  is  the  opinion  of  Mr  Condy,  who 
says  that,  under  this  clause,  the  loss  shall  be  paid  by  the  different 
policies,  according  to  their  respective  dates,  first  exhausting  those 
of  the  earliest.  They  are  only  liable  to  their  rateable  proportions, 
as  between  themselves,  nor  can  the  assured  select  a  subsequent 
underwriter  so  as  to  throw  the  whole  loss  on  him.  If  the  under- 
writers intended  to  make  such  an  entire  revolution  in  the  law,  as 
to  declare  that  they  would  not  be  liable  according  to  the  contract 
to  the  assurer,  who  had  paid  a  full  premium,  the  intention  should 
have  been  expressed  in  much  more  express  and  unambiguous 
terms.  A  double  insurance  is  not  to  be  discouraged,  except  as 
an  instrument  of  fraud ;  but  where  the  transaction  is  fair,  it  can 
have  but  one  effect  on  a  prior  underwriter,  and  that  a  beneficial 
one,  by  enabling  him  to  recover  from  a  subsequent  insurer,  an 
average  proportion  of  the  loss.  It  is  but  fair,  however,  to  say,  that 
this  is  my  opinion  only.  The  cause  will  be  put  on  other  grounds. 

The  second  ground  is,  that  the  condition  applies  to  a  prior  and 
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not  a  subsequent  insurance.  And,  in  the  absence  of  all  authority, 
I  should  have  inclined  to  that  opinion,  because,  where  an  insurance 
company  uses  ambiguous  language,  capable  of  different  gram- 
matical constructions,  it  should  be  construed  in  the  sense  most 
favourable  to  the  assured.  But  words  precisely  similar  in  a  policy 
have  received  an  interpretation  in  a  sister  state;  and  as  it  is 
desirable  that  the  rules  which  regulate  the  commercial  inter- 
course of  citizens  of  the  Union,  should  conform  to  each  other  as 
nearly  as  possible,  I  do  not  feel  myself  at  liberty  to  depart  from 
it.  Harris  v.  Ohio  Insurance  Company,  (5  Ohio  Rep.  467). 

It  is  further  contended  that  to  make  the  defence  available,  the 
defendant  must  show  that  the  plaintiff  not  only  made  a  double 
insurance  on  the  same  goods,  but  that  the  plaintiffs  were  entitled 
to  recover  a  rateable  proportion  of  the  loss  from  the  subsequent 
underwriter.  And  this,  he  insists,  is  not  the  case  here,  for  admit- 
ting, for  the  sake  of  argument,  the  policies  are  on  the  same  goods, 
it  is  provided  in  the  policy  of  the  North  America  Company  "  that  it 
(the  policy)  shall  not  take  effect,  or  be  binding  to  the  said  corpora- 
tion, in  case  the  assured  shall  have  already  made,  or  shall  hereafter 
make,  any  other  assurance  upon  the  property  aforesaid,  unless  the 
same  shall  be  allowed  of  and  specified  on  the  policy,  in  which  case, 
this  company  will  bear  rateably,  and  no  more,  of  any  loss  from 
the  perils  hereby  insured  against,  which  may  happen  to  said  pro- 
perty, in  proportion  to  the  several  insurances  then  existing  there- 
on." The  defendants'  defence  rests  on  this,  that  the  plaintiffs  are 
doubly  insured ;  but  if  the  plaintiffs  could,  at  no  time,  have  re- 
course to  the  North  America  Insurance  Company,  it  cannot,  with 
any  propriety,  be  said  that  he  was  doubly  insured.  If  the  plain- 
tiffs have  failed  to  perfect  their  contract  with  the  subsequent  un- 
derwriter, by  omitting  to  have  the  prior  insurance  allowed  of  and 
specified  on  the  policy  as  is  required,  it  is  difficult  to  imagine  in 
what  way  the  prior  insurance  can  be  invalidated  or  affected.  It 
is  a  vain,  nugatory,  void  act.  And  this  is  the  view  taken  of  the 
question  in  Jackson  v.  The  Massachusetts  Mutual  Insurance  Com- 
pany, (23  Pick.  423).  An  assurance  to  avoid  the  policy  must  be 
a  valid  and  legal  policy,  and  effectual  and  binding  upon  the  assu- 
rers. It  is  not  pretended  the  proviso  in  the  North  America  Insu- 
rance Company  has  been  complied  with  ;  but  unless  the  prior  pol- 
icy is  allowed  of  and  specified  on  the  policy,  it  is  wholly  inopera- 
tive and  void,  and  of  course,  upon  every  principle  of  fair  reason- 
ing, it  cannot  avail  the  defendants,  as  a  defence,  in  this  action. 
And  thus  the  matter  stands,  without  doubt,  on  the  face  of  the  pol- 
icies ;  but  the  defendant  insists  that  this  doctrine,  the  force  of 
which  cannot  be  controverted,  does  not  apply,  because  J.  G.  Sta- 
cey, who  was  examined  as  a  witness  for  the  plaintiff,  in  despite  of 
an  objection  by  the  defendants,  says,  that  he  had  given  Mr  Smith 
notice  of  the  insurance  at  the  Franklin  office,  although  he  imme- 
diately adds,  of  other  property  insured  at  the  Franklin  office. 
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Taking  all  the  testimony  together,  I  cannot  suppose  that  the  wit- 
ness intended  to  say  that  he  told  Mr  Smith  he  had  insured  the 
same  goods  at  the  Franklin  office,  and  that  he  mentioned  this  at 
the  time*  with  the  view  of  having  it  endorsed  on  the  latter  policy. 
It  is  certain  that  Mr  Smith  could  not  have  so  understood  it ;  it 
would  be  difficult  to  imagine,  if  such  was  the  fact,  why  the  indem- 
nity which  is  required  was  not  made  in  conformity  to  the  intima- 
tion. To  make  the  policy  valid,  two  things  are  required.  1st.  It 
must  be  allowed  of;  and  secondly,  it  must  be  specified  on  the  pol- 
icy. It  requires  an  act  of  the  company,  or  its  authorized  agent, 
and  it  may  admit  of  doubt,  whether  a  notice  simply,  without  more, 
would  enable  the  assured  to  recover.  Give  the  testimony  its 
utmost  force,  the  existence  of  a  prior  policy  was  mentioned,  but 
there  was  no  request  or  intimation  that  he  desired  it  should  be 
noted  on  the  subsequent  policy.  Doubtless,  when  the  company, 
or  its  agent,  consented  to  specify  it  on  the  policy,  and  omitted  to 
do  so,  they  would  not  be  allowed  to  set-off*  their  own  laches  as  a 
defence.  But  that  does  not  appear  to  be  the  case  here ;  such  laches 
has  not  been  proved  as  would  enable  the  plaintiff  to  recover  from 
the  North  America  Insurance,  on  the  ground  that  the  agent  of 
the  company  had  omitted  to  do  that  which  by  law  he  was  requir- 
ed to  do.  It  must  be  remembered,  that  to  defeat  the  action  against 
the  first  underwriter,  the  defendant  must  give  the  plaintiff  a  right 
of  action  against  the  subsequent  insurer.  He  must,  in  effect,  show 
a  double  insurance,  which  it  cannot  be,  unless  it  gives  the  plain- 
tiff a  right  of  action  for  a  proportion  of  his  indemnity. 

It  is  contended  that  this  is  not  a  double  insurance  for  another 
reason,  that  is,  that  the  latter  insurance  is  on  the  specific  goods 
brought  by  the  John  Sergeant.  The  insurance  in  the  Franklin 
office  is  "  upon  merchandise  generally,  including  liquors  and  gro- 
ceries contained  in  store  No.  37,  South  Wharves,  for  account  of 
whom  it  may  concern ;  say  merchandise  without  exception."  In 
the  North  America  Insurance  Office  it  is  "  on  coffee  and  other 
merchandise,  without  exception,  either  on  board  the  John  Sergeant 
in  this  port,  or  in  the  brick  store  No.  37,  South  Wharves,  in  the 
city  of  Philadelphia."  We  cannot  but  be  struck  with  the  total 
absence  of  precision  in  the  language  of  both  policies ;  and  as  the 
great  object  is  to  discover  the  intention  of  the  parties,  it  would  be 
unsafe  to  take  the  words  in  their  literal  sense.  So  without  going 
into  the  question  of  whether  parol  testimony  of  what  takes  place  at 
the  time  may  be  admitted  to  explain  a  policy  of  insurance,  yet  it 
may  be  safely  said  that  the  subject-matter  of  marine  and  fire  insu- 
rance, and  other  mercantile  contracts,  makes  it  necessary  to  go 
out  of  the  written  instrument,  in  order  to  interpret  it,  more  fre- 
quently than  in  most  other  contracts. 

Policies  are  to  be  construed  largely,  according  to  the  intention 
of  the  parties,  and  for  the  indemnity  of  the  assured,  and  the  ad- 
vancement of  trade.     1  Burr.  345 ;  2  Binn.  373.     Facts  and  cir- 
ii.— 69  2v* 
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cumstances  dehors  the  instrument  may  be  proved,  in  order  to 
discover  the  intention  of  the  parties.  We  are  therefore  at  liberty 
to  advert  to  the  first,  that  the  Messrs  Staceys  were  commission 
merchants,  and  that  the  object  of  inserting  in  the  first  policy, 
"  merchandise  without  exception,"  was  to  dispense  with  the  restric- 
tion upon  what  was  considered  as  hazardous  risks,  enumerated  in 
the  1st,  2d,  and  3d  sections  of  the  13th  article.  The  plaintiffs 
insured  to  the  amount  of  $10,000,  a  sum  supposed  to  be  sufficient 
to  cover  the  ordinary  risks  to  which  their  property,  and  the  pro- 
perty of  their  consignees  would  be  exposed  from  fire.  Under  these 
circumstances  the  John  Sergeant  arrived  in  port,  having  on  board 
coffee  principally,  and  some  other  articles  of  comparatively  small 
value,  which  it  was  thought  prudent  also  to  insure ;  and  as  it  was 
uncertain  whether  the  cargo  would  be  suffered  to  remain  on  board 
or  whether  it  would  be  stored  in  whole  or  in  part,  it  was  insured  as 
coffee  either  on  board  the  John  Sergeant  or  in  the  brick  store  No. 
37,  South  Wharves.  If  this  was  all,  it  would,  I  think,  be  held  to 
be  a  specific  insurance  on  coffee  to  the  amount  of  $15,000,  whether 
it  remained  altogether  on  board  or  was  altogether  or  in  part  re- 
moved into  the  store.  But  such  is  the  looseness  of  expression,  that 
even  this  construction  would  be  doing  some  violence  to  the  lan- 
guage. The  insurance  is  on  coffee  and  other  merchandise  without 
exception,  either  on  board  the  John  Sergeant  or  in  the  store. 
What  is  the  meaning  of  the  words,  "  and  other  merchandise  with- 
out exception,"  connected  with  the  other  parts  of  the  assurance  ? 
The  defendants  say  that  they  apply  to  the  subject-matter  of  insu- 
rance, and  that  it  is  an  insurance  on  coffee  and  other  merchandise, 
whether  on  board  vessel  in  the  port  or  in  store ;  whether  imported 
in  the  ship  or  received  in  store  from  other  sources.  If  this  be  so, 
it  is  on  the  same  goods  embraced  in  the  Franklin  Insurance,  and 
the  defendants  are  only  entitled  to  their  proportion  of  the  loss,  viz. 
two-fifths,  that  is,  as  $10,000  is  to  $25,000.  The  plaintiff  insists, 
that  being  sufficiently  insured  already  to  cover  ordinary  risk  to 
the  general  business  as  commission  merchants,  the  object  of  the 
second  insurance  was  to  effect  a  specific  insurance  on  the  coffee 
brought  by  the  John  Sergeant,  whether  it  remained  on  board  or 
was  stored.  That  the  reason  for  inserting  the  words,  "and  mer- 
chandise without  exception,"  (which  were  taken  from  the  policy 
of  the  defendants  themselves,  where  they  were  used  for  a  similar 
purpose)  was  to  prevent  the  policy  being  avoided  by  having  on 
the  premises  what  they  would  be  likely  to  have,  in  their  business, 
certain  goods  enumerated  in  the  policy  as  hazardous  risks,  or,  in 
other  words,  they  were  desirous  of  having  what  has  been  denomi- 
nated, a  clean  policy.  Although,  it  must  be  confessed,  there  is  some 
doubt  about  it,  yet  we  incline  to  adopt  the  latter  construction.  If, 
as  is  alleged,  the  first  insurance  was  sufficient  to  cover  all  probable 
risks  to  which  the  goods  usually  in  the  store  might  be  exposed 
from  fire,  it  is  difficult  to  imagine  why  an  additional  insurance,  to 
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so  large  an  amount,  should  be  effected,  as  it  has  not  been  intimated 
that  any  doubts  were  entertained  of  the  entire  solvency  of  the 
first  underwriters.  The  fairness  of  the  transaction  has  not  been 
questioned.  No  fraud  has  been  insinuated ;  and  if,  as  is  sup- 
posed, it  was  intended  as  a  double  insurance,  it  seems  strange  it 
should  not  have  been  endorsed  on  the  last  policy  at  least,  as  the 
Messrs  Staceys  have,  it  is  believed,  ordinary  intelligence,  and 
must  have  been  aware  of  the  necessity  of  it  to  validate  these  con- 
tracts. And  it  is  still  more  difficult  to  conjecture  why  Mr  Smith 
did  not  endorse  it  on  the  latter  policy,  if  he  was  informed,  as  the 
defendants  say,  that  there  was  another  policy  on  the  same  goods 
in  the  Franklin  office.  He  must  have  been  aware  that  this  was 
absolutely  essential  by  express  terms  of  the  policy  of  the  office, 
and  that  the  omission  to  endorse  it  would  endanger  both  policies. 
But  all  this  is  susceptible  of  easy  explanation,  if  we  suppose  the 
first  policy  covered  the  goods  generally  in  the  store,  and  the  second 
the  specific  goods  imported  in  the  John  Sergeant.  He  might  well 
say  that  he  had  given  Mr  Smith  notice  of  the  insurance  at  the 
Franklin  office  of  other  property,  without  intending  to  say,  or 
having  the  least  idea  that  the  latter  was  an  insurance  on  the  same 
goods.  And  Mr  Smith  must  have  so  understood  it,  as  otherwise, 
occupying  the  situation  he  did  in  the  office,  the  endorsement  would 
have  been  made ;  for  we  are  not  to  suppose  him  so  extremely  neg- 
ligent of  his  duty  as  to  omit  doing  what  was  absolutely  necessary 
to  the  validity  of  the  contract,  much  less  can  we  believe  the  omis- 
sion was  wilful,  which  would  be  a  gross  fraud.  But  it  is  said  that 
upon  the  removal  of  the  goods  from  the  ship  into  the  store,  the 
policy  of  the  Franklin  office  immediately  attached,  so  as  to  render 
them  liable  for  their  proportion  of  the  loss  of  the  goods  which  were 
imported  in  the  John  Sergeant.  But  this  is  not  so  clear,  for  I  see 
nothing  to  prevent  assurers,  after  a  general  insurance,  to  effect  a 
specific  insurance  on  particular  goods,  on  which  alone  another 
subsequent  underwriter  would  be  liable  without  contribution. 

Under  the  views  which  have  been  taken  of  this  cause,  it  is 
obviously  unnecessary  to  perplex  ourselves  with  a  consideration 
of  the  numerous  errors  which  have  been  assigned  to  the  admission 
and  rejection  of  testimony.  This  is  a  motion  for  a  new  trial,  and 
if  any  error  has  been  committed  (of  which  I  am  not  convinced),  as 
it  would  not  alter  the  result,  no  new  trial  will  be  ordered.  This 
cause  has  been  twice  tried,  and  twice  the  verdict  has  been  in  favour 
of  the  plaintiffs :  it  is  therefore  time  there  should  be  an  end  to  the 
controversy.  The  defendants  should  be  compelled  to  do  justice 
to  the  plaintiffs  by  paying  them  the  amount  of  the  insurance,  for 
which  they  have  received  a  full  premium. 

Rule  discharged,  and  judgment  for  the  plaintiff  on  the  verdict. 

Mr  Justice  Sergeant  did  not  sit  in  this  cause,  being  a  stockholder  in  the  Franklin  Fire  Ins.  Comp. 
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Ridge  Turnpike  against  Stoever. 

The  Ridge  Turnpike  Company  have  the  right,  under  their  incorporating  Act 
of  the  30th  of  March  1811,  to  erect  toll-houses  at  their  gates  for  the  accommoda- 
tion of  their  toll-gatherers  within  the  limits  of  the  road. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 

This  was  an  action  of  trespass  quare  clausum  fregit  by  Frede- 
rick Stoever  against  the  Ridge  Turnpike  Company,  for  breaking 
and  entering  his  close,  breaking  his  fence,  cutting  down  trees,  &c. 
and  erecting  a  stone  messuage  and  privy  so  as  to  obstruct  the  free 
ingress  and  egress  of  the  plaintiff,  &c.  The  defendant  pleaded 
not  guilty. 

The  Ridge  Turnpike  Company  was  incorporated  by  Act  of 
Assembly,  passed  on  the  30th  day  of  March  1811,  with  authority 
to  occupy  the  bed  of  the  old  road  from  Vine  and  Tenth  streets  to 
Perkiomen  Bridge,  making  a  road  not  less  than  forty,  nor  more 
than  sixty  feet  in  width ;  twenty-four  feet  in  breadth ;  to  be  of 
stone  or  gravel,  with  a  summer  road  at  the  side  at  such  places  as 
would  admit  of  it.  They  were  not  allowed  to  enter  on  lands  or 
enclosures  beyond  the  bounds  of  the  old  road,  without  the  consent 
of  the  owners,  though  they  might  purchase  real  estate  necessary 
for  the  prosecution  of  their  works.  They  were  authorized  to  erect 
such  gates  or  turnpikes  upon  and  across  the  road  as  were  neces- 
sary, and  to  appoint  toll-gatherers  to  collect  the  tolls.  The  road 
was  laid  out  fifty  feet  wide. 

The  trespass  complained  of  was  the  erecting  a  toll-house  at  the 
toll-gate  within  the  limits  of  the  fifty  feet  occupied  by  the  road, 
in  front  of,  and  adjoining  a  lot  of  ground  belonging  to  the  plaintiff. 
There  had  been  originally  a  frame  building,  thirty  or  thirty-five 
feet  in  front,  without  a  yard,  but  in  1836  the  Company  erected  a 
new  one,  of  stone,  and  of  larger  dimensions,  and  enclosed  by  a 
fence,  with  a  yard  or  curtilage  adjoining,  all  within  the  road.  This 
suit  was  brought  in  1837. 

By  a  Supplementary  Act  passed  the  27th  of  May  1840,  the 
Company  were  authorized  to  erect  within  the  limits  of  their  road, 
at  any  of  their  gates  or  turnpikes,  any  toll-house  or  dwelling-house 
for  the  use  and  accommodation  of  the  toll-gatherers,  with  certain 
provisions  as  to  its  extent,  and  the  breadth  of  the  stone  part  of 
the  road  there ;  its  proximity  to  buildings  on  the  adjoining  land, 
and  their  rights  within  the  limits  of  a  borough,  and  other  matters. 

The  defendants  contended  that  the  plaintiff  could  not  maintain 
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trespass  because  he  was  not  in  possession,  having  leased  the  pre- 
mises, by  parol,  to  a  tenant,  at  the  time  of  the  supposed  trespass, 
for  five  years.  The  plaintiff  alleged  that  this  lease  did  not  em- 
brace the  locus  in  quo,  and  that  he  was  in  possession  of  it.  The 
principal  dispute,  however,  was  whether  the  Company  had  a  right, 
by  their  charter,  to  make  this  improvement  for  the  accommodation 
of  their  toll-gatherers.  The  court  below  was  of  opinion  that  the 
Company  had  not  such  a  right.  On  the  question  of  possession 
there  was  much  parol  evidence,  and  the  court  left  it  to  the  jury, 
as  they  did  the  amount  of  damages. 
Errors  assigned :  • 

1.  The  court  erred  in  charging  the  jury  that  the  Act  of  Assem- 
bly authorizing  the  incorporation  of  the  Ridge  Turnpike  Company 
gave  that  company  no  right  to  erect  a  house  for  a  toll-gatherer  at 
the  toll-gate  in  question,  and  within  the  bounds  of  their  road. 

2.  In  not  charging  the  jury  that  under  the  said  Act  of  Assembly 
the  Ridge  Turnpike  Company  had  the  right  to  erect  a  toll-house 
by  the  toll-gate  in  question,  of  a  size  reasonably  sufficient  to  ac- 
commodate the  toll-gatherer  as  a  residence,  and  within  the  bounds 
of  their  road. 

3.  In  charging  the  jury  that  it  was  a  question  entirely  for  them 
on  the  evidence,  whether  the  tenant  of  the  plaintiff  (Brower)  had 
or  had  not  the  lease  of  the  lot  in  front  of  which  the  toll-house  was 
erected,  to  the  middle  of  the  road ;  whereas  the  court  should  have 
charged  the  jury  that  the  lease  of  the  said  lot  carried  with  it  the 
plaintiff's  right  to  the  middle  of  the  road,  unless  the  contrary  was 
expressly  stipulated  ;  and  that  thus  the  right  of  possession  at  the 
time  of  the  institution  of  this  suit,  was  in  Brower,  and  not  in  the 
plaintiff. 

4.  In  charging  the  jury  that  the  proof  of  the  former  payment  of 
$20  a  year  by  the  defendants  to  the  plaintiff  was  any  recognition 
of  the  plaintiff's  right  to  the  fee  of  the  ground  on  which  the  toll- 
house, &c.  stand. 

5.  In  charging  the  jury  that  they  should  or  might  give  more 
than  the  actual  damages  proved  by  the  breaking  of  the  plaintiff's 
close,  &c. 

Gerhard  and  Mallery,  for  plaintiff  in  error,  contended : 
1.  That  the  possession  of  the  locus  in  quo  was  not  in  the  plain- 
tiff at  the  time  of  the  institution  of  the  suit,  and  therefore  he  could 
not  maintain  trespass  quare  clausum  fregit.  The  plaintiff's  paper 
title  was  not  shown ;  but  merely  that  he  had  possession.  If  so, 
his  right  did  not  extend  beyond  the  line  of  the  road,  but  was 
bounded  by  it.  If  his  right  of  soil  did  extend  to  the  middle  of  the 
road,  the  lease  carried  it  all  to  the  lessee.  The  presumption  is, 
that  waste  land  adjoining  a  road  belongs  to  the  owner  of  the 
land,  as  well  when  he  is  a  leaseholder  as  a  freeholder.  7  B.  4*  C. 
304,  (14  E.  C.  L.  50);  2  Stark.  Rep.  463,  (3  E.  C.  L.  433).  In 
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7  Taunt.  39,  it  was  held  that,  prima,  facie,  the  presumption  is,  that 
the  soil  of  the  highway  to  the  middle  belongs  to  him  in  whom  is 
vested  the  adjoining  close.  It  cannot  be  said  that  the  lease,  not 
being  in  writing,  constituted  only  a  tenancy  at  will,  and  was 
determined.  The  court  inclines  against  leases  at  will,  holding 
them  to  be  tenancies  from  year  to  year.  *2  W.  Bl.  1171 ;  8  T.  R. 
3 ;  4  Taunt.  128 ;  5  T.  R.  471 ;  Co.  Lit.  53,  b  note,  57  a;  23  Peck. 
104.  Nor  is  the  possession  of  the  tenant  at  will  determined  till 
notice  or  some  act  of  the  lessor. 

2.  The  power  to  erect  toll-houses,  though  not  expressly  given, 
is  impliedly  vested,  as  being  necessary  to  the  exercise  of  the  pri- 
vileges conferred  and  duties  imposed  by  the  Act  of  Assembly.     All 
our  turnpike  Acts  are  clothed  in  similar  language,  and  under  all 
this  power  has  been  uniformly  exercised.      The  Act  authorizes 
gates  to  be  erected,  and  toll-gatherers  to  be  appointed.     How  are 
they  to  collect  the  tolls,  by  night  and  by  day,  in  all  seasons  and 
weather,  if  they  are  not  to  have  houses  for  shelter  1     They  can 
only  collect  the  tolls  at  the  gates — they  cannot  sue  for  them,  as 
was  decided  in  2  Penn.  Rep.  462.     Even  their  right  to  stand  in 
the  road  is  only  derived  from  implication.     The  principle  is  well 
settled,  that  where  the  law  gives  a  thing  to  one,  it  impliedly  gives 
whatever  is  necessary  for  taking  and  enjoying  it  (Co.  Lit.  56) ; 
and  the  same  principle  extends  to  charters  (11  Pet.  597).     There 
are  powers  incidental  to  corporations,  (Ang.  fy  Ames  on  Corp.  1), 
and  the  intention  of  the  makers  of  statutes  is  to  be  regarded.     15 
Johns.  380;  2  P.  Wms.  209.     The  case  of  Fisher  v.  Coyle,  (3  Watts 
408),  was  relied  on  by  the  court  below ;  but  it  does  not  rule  this 
case.      There  the  company  had  abandoned   the   toll-house,  and 
rented  it  out.     This  was  held  to  be  out  of  their  power.     The  rest 
was  but  an  obiter  dictum.     But  the  case,  9  Peck.  109,  was  this 
very  case,  and  it  is  the  only  one  to  be  found  on  the  point.    There, 
after  argument  and  full  consideration,  the  Supreme  Court  of  Mas- 
sachusetts, under  an  incorporation  similar  to  the  present,  held  the 
right  to  pass,  though  not  expressly  conferred  by  the  charter. 

3.  The  Judge  erred  in  relation  to  the  damages,  allowing  the 
jury  to  go  beyond  the  pecuniary  loss  to  the  plaintiff.     3  Whart. 
316  ;  2  Stark.  813  ;  Baldwin  144. 

Earle  and  C.  Ingersoll,  contra. 

1.  There  was  evidence  that  the  defendants  formerly  paid  rent 
to  the  plaintiff  for  the  toll-house,  and  not  to  Brower,  though  that 
was  contested.     It  was  properly  left  to  the  jury  as  a  question  of 
fact,  whether  this  was  the  case;  and  the  jury  have  found  it  was, 
and  that  the  actual   possession  of  the  locus  in  quo  was  in  the 
plaintiff. 

2.  Had  they  a  right  to  erect  this  new  toll-house,  taking  73  feet 
more  than  they  formerly  had  ?     We  contend  they  had  not.     The 
old  toll-house  was  sufficient.     Besides,  the  toll-house  need  not  be 
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on  the  road ;  the  company  have  power  to  buy  land  alongside  of 
it,  and  there  is  sufficient  competition  among  owners  to  sell  their 
lands.  The  Act  gives  power  to  establish  gates,  but  not  toll-houses. 
The  supplementary  Act  of  1840,  shows  they  had  not  the  power 
before.  If  they  have  the  power,  they  might  build  in  Tenth  street 
above  Vine,  and  shut  out  the  occupiers  of  dwelling-houses  from 
ingress  to  the  road.  The  case  of  Fisher  v.  Coyle,  (3  Watts  407), 
decides  the  point  in  controversy,  and  was  that  by  which  the 
court  below  were  guided ;  and  the  Act  of  Assembly  was  in  the 
same  language,  which  is  used  in  the  Act  of  30th  of  March  1811. 
3.  As  to  the  damages,  the  court  left  that  to  the  jury,  cautioning 
them  against  giving  more  than  compensatory  damages. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — On  the  principal  subject  of  contest  in  this  case, 
whether  the  Turnpike  Company,  under  the  Act  of  the  30th  of 
March  1811,  possessed  the  right  to  erect  toll-houses  at  their  gates 
for  the  accommodation  of  the  toll-gatherers,  within  the  space  of 
50  feet  comprised  by  the  lines  of  the  road,  we  entertain  no  doubt. 
We  are  of  opinion,  that  although  not  expressly  mentioned,  it  is  a 
power  that  necessarily  flows  from  the  provisions  of  the  Act  of 
incorporation.  It  is  not  easy  to  see  how  the  business  of  collecting 
the  tolls,  and  performing  other  duties  at  the  gates,  could  be  con- 
veniently conducted  without  houses  for  the  accommodation  of  the 
toll-gatherers,  especially  as  it  has  been  decided,  in  Turnpike  Com- 
pany v.  Brown,  (2  Penn.  Rep.  462),  that  the  only  mode  of  collect- 
ing the  tolls,  is  to  demand  and  receive  them  at  the  gates,  and  they 
cannot  be  recovered  by  action.  The  company  are  expressly 
authorized  and  required  to  appoint  toll-gatherers  to  attend  at  the 
gates  to  collect  and  receive  the  tolls  appointed,  and  their  constant 
attendance  at  all  hours,  and  at  all  seasons,  is  indispensable  for  the 
accommodation  of  the  public  in  passing  along  the  road.  And  this 
cannot  be  properly  done  without  houses  there  to  shelter  them  and 
their  families.  It  is  true  the  company  has  the  power  to  purchase 
ground  adjoining  the  road  from  the  owners ;  but  it  would  not  be 
so  convenient  for  travellers  and  the  public,  to  have  the  toll- 
gatherer's  residence  remote  from  the  road ;  and  the  ground  might 
be  refused  or  set  at  an  exorbitant  price,  and,  moreover,  would  be 
a  needless  expense.  For  gates  cannot  be  erected  without  obstruct- 
ing the  road  by  a  fence  or  bar  across,  so  as  to  compel  travellers 
to  turn  up  and  pass  through  the  gates,  and  that  portion  might  as 
well,  so  far  as  respects  the  use  of  the  summer  roads,  be  occupied 
by  a  building  as  by  a  fence  or  bar.  It  has,  we  believe,  been  the 
constant  usage  on  our  turnpikes,  to  erect  the  toll-houses  at  the 
gate,  within  the  road,  so  as  not,  however,  to  interfere  with  the 
stone  or  gravel  part  of  the  road.  The  adjoining  owner  is  not 
thereby  deprived  of  any  useful  right,  since  the  whole  50  feet,  and 
even  more,  were  long  since  laid  out  by  the  commonwealth  as  a 
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great  public  highway  in  the  first  instance,  and  afterwards  autho- 
rized to  be  turnpiked.  The  commonwealth  had  unquestionably  a 
right  to  grant  this  power  expressly,  and  might  do  so  impliedly,  as 
necessary  to  the  taking  and  enjoying  the  things  granted.  What 
is  said  on  this  subject  in  Fisher  v.  Coyle,  (3  Watts  407),  and  was 
the  authority  that  governed  the  court  below  in  the  present 
instance,  was  not  the  point  of  that  case.  The  decision  there  was, 
that  the  right  of  the  company  to  build  a  toll-house  within  the 
road  for  the  occupation  of  its  toll-gatherers,  would  not  justify 
them  in  renting  it  for  other  purposes  unconnected  with  the  road ; 
and  in  this  we  entirely  concur.  But  so  far  as  such  houses  are  for 
the  accommodation  of  the  toll-gatherers  themselves,  they  stand  on 
different  principles.  This  very  point  came  up  in  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Tucker  v.  Tower,  (9  Peck 
109) ;  and  no  authority  to  the  contrary  has  been  produced.  The 
court  there  held,  that  without  any  express  authority  in  the  Act, 
the  Turnpike  Company  may  place  a  toll-house  at  or  near  the 
gate,  within  its  limits,  for  the  accommodation  of  the  toll-gatherer, 
provided  the  highway  be  not  too  much  straitened.  The  court 
say,  a  house  thereon  for  the  residence  of  the  toll-gatherer,  is  cer- 
tainly within  the  reasonable  purposes  and  intent  of  the  legislature, 
to  prevent  the  delay  to  passengers  which  would  occur  if  his  dwell- 
ing-house should  be  at  a  distance.  No  authority  was  given  by 
the  Act  to  appropriate  any  land  without  the  exterior  side  lines  of 
the  road,  so  that  if  the  proprietor  of  the  adjoining  land  should 
refuse  to  sell  a  house-lot,  or  demand  an  extravagant  price  for  it, 
the  company  and  the  public  might  be  put  to  great  inconvenience. 
The  owner  has  the  right  of  soil,  but  it  is  subject  to  the  easement 
taken  for  the  public  use,  and  it  is  necessary  to  the  enjoyment  of 
the  easement  that  there  should  be  a  toll-house.  These  remarks 
apply  to  the  case  before  us,  and  we  fully  concur  in  them. 

The  supplementary  Act  of  1840  must  therefore  be  considered 
as  merely  an  Act  to  explain  the  doubts  that  had  been  entertained, 
and  not  as  doing  away  the  legitimate  effect  of  the  Act  of  1811. 
It  contains,  moreover,  new  restrictions  as  to  the  mode  of  subse- 
quently exercising  the  right  by  the  company,  so  as  not  to  preju- 
dice the  public  or  individuals. 

This  decision  renders  it  unnecessary  to  examine  the  other  ques- 
tions presented,  it  being  unimportant  whether  the  plaintiff  was  to 
be  considered  in  the  actual  possession  of  the  locus  in  quo  or  his 
lessee,  or  as  to  the  direction  on  the  subject  of  damages. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Dewey  against  Dupuy. 

It  is  not  necessary,  under  the  affidavit  system  established  by  the  Act  of  28th 
of  March  1835,  for  the  District  Court,  that  a  declaration  or  statement  should  be 
filed  in  all  cases,  though  the  court  may  direct  it  to  be  done. 

The  lessee  is  not  discharged  from  an  express  covenant  to  pay  rent,  by  the 
lessor's  recognising  the  assignee  of  the  lease  as  tenant,  and  receiving  rent  from 
him,  though  the  lessee  never  entered. 

An  affidavit  that  the  defendant  did  not  enjoy  the  privileges  covenanted  for  by 
the  lessor,  is  not  an  averment  that  the  lessor  had  prevented  him  from  the  enjoy- 
ment of  them. 

It  seems  that  if  two  defendants  are  sued,  and  one  only  is  served  with  process,  and 
appears  and  makes  defence,  a  judgment  entered  generally  is  a  judgment  against 
such  defendant  only. 

THIS  was  a  Writ  of  Error  to  the  District  Court  for  the  city 
and  county  of  Philadelphia,  in  which  judgment  was  entered  for 
the  plaintiff. 

John  Dupuy,  Jr.,  brought  an  action  of  covenant  against  John 
S.  Silver  and  William  Dewey,  and  filed  the  following  copy  of  the 
deed  on  which  the  suit  was  founded : — 

"  For  and  in  consideration  of  the  sum  of  $1000  per  annum,  to 
be  paid  to  him  in  equal  quarterly  payments  after  the  first  day  of 
March  next  (A.  D.  1837),  John  Dupuy,  Jr.,  hereby  rents  and 
leases  unto  Joseph  S.  Silver  and  William  Dewey,  for  the  full  term 
of  five  years  from  March  1837,  all  that  certain  wharf  on  the  river 
Schuylkill,  known  by  the  name  of  Dupuy's  wharf,  situated  below 
the  U.  S.  Arsenal,  and  containing  a  pier  of  about  80  feet  front  on 
said  river,  together  with  a  dock  25  feet  wide  on  the  upper  side, 
and  a  dock  of  20  feet  in  width  on  the  lower  side  of  said  pier. 
The  lessees  have  immediate  possession  of  the  premises,  without 
charge  till  March  1st  next.  They  are  also  entitled  to  the  free 
use  and  privilege  of  a  good  road  for  carts,  &c.  from  this  wharf  to 
Gray's  Ferry  road,  and  of  the  water  of  Dupuy's  well  on  the  hill 
near  the  wharf  for  their  men,  &c.  during  the  full  term  of  this 
lease.  In  consideration  of  this  lease,  the  said  J.  S.  Silver  and 
Wm.  Dewey  agree  to  pay  SI 000  per  annum,  as  above  specified, 
to  said  John  Dupuy,  Jr.,  from  March  1st,  A.  D.  1837,  to  March 
1st,  A.  D.  1842,  in  quarterly  equal  payments  on  the  1st  days  of 
June,  September,  December,  and  March.  And  they  agree  that 
the  planking  remaining  on  the  wharf  at  the  expiration  of  this 
lease,  shall  be  the  property  of  the  owner  of  the  wharf, 
n.  — 70  2w 
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Witness  our  hands  and  seals  at  Philadelphia,  this  16th  day  of 
December,  A.  D.  1836. 

J.  S.  SILVER.  [SEAL]. 

Witness  present  WILLIAM  DEWEY.     [SEAL], 

WILLIAM  HARMER,  JOHN  DUPUY,  JR.      [SEAL]. 

CHRISTIAN  FEBIGER. 

The  following  affidavits  were  filed  on  the  part  of  the  defend- 
ant: 

William  Dewey  being  duly  sworn,  says,  that  there  is  a  defence 
to  the  plaintiff's  claim  in  the  above  suit  of  the  following  nature 
and  character,  to  wit :  The  above  defendant  never  entered  into 
possession  of  the  premises,  but  before,  as  he  thinks,  by  the  com- 
mencement of  the  said  lease,  the  same  was  assigned  together  with 
all  the  interest  of  defendants  thereon,  and  all  their  rights  under 
the  same,  to  Samuel  S.  Hornor  of  the  city  of  Philadelphia.  That 
the  above  plaintiff  knew  of  the  said  assignment  and  transfer  of 
all  defendant's  interest  in  the  said  lease,  and  approved  of  the  same, 
and  accepted  of  the  said  Hornor  as  his  tenant,  who  entered  into 
possession  of  said  premises  under  the  said  plaintiff,  and  continued 
in  possession  of  the  same  till  he  assigned  and  transferred  his  inter- 
est therein  to  Mr  Williams ;  that  since  the  transfer  by  Mr  Hor- 
nor to  Mr  Williams,  the  plaintiff  (as  deponent  has  been  informed, 
and  believes,  and  expects  to  be  able  to  prove)  has  recognised  and 
accepted  Mr  Williams  as  his  tenant.  Deponent  further  says  that 
he  has  been  informed,  and  believes,  and  expects  to  be  able  to  prove, 
that  the  above  plaintiff  has  not  kept  and  performed  his  part  of  the 
agreement,  a  copy  of  which  has  been  filed,  but  has  broken  the  same 
in  this,  to  wit :  that  the  tenant  had  not  the  free  use  and  privilege 
of  a  good  road  for  carts  from  the  wharf  to  Gray's  Ferry  road ; 
nor  of  the  water  of  plaintiff's  well  on  the  hill  near  the  wharf,  for 
the  men.  WILLIAM  DEWEY. 

William  Dewey,  the  above  defendant,  being  duly  sworn,  says, 
that  the  qualifications  in  his  former  affidavit  of  the  words  "  as  he 
thinks,"  at  the  commencement,  were  meant  to  apply  wholly  to  the 
time  of  the  transfer  of  the  lease,  and  not  to  the  fact  of  transfer ; 
of  that  he  has  no  doubt,  and  intended  to  assert  it  as  a  positive 
fact.  In  addition  to  which  he  has  since  procured  the  affidavit  of 
Samuel  S.  Hornor,  to  whom  the  said  lease  was  assigned,  which 
he  annexes  to  this  his  supplemental  affidavit : 

Samuel  S.  Hornor  being  duly  affirmed,  says,  that  in  March 
1837,  he  took  an  assignment  of  the  lease  of  the  above  plaintiff  to 
defendants,  of  his,  plaintiff's,  wharf  on  the  river  Schuylkill ;  said 
lease  is  dated  16th  of  December  1836.  That  immediately  after 
affirmant  had  purchased  the  said  lease  he  went  into  possession — 
finished  the  said  wharf,  planked  it,  &c.  The  wharf  had  never 
been  occupied  before  by  any  one,  nor  taken  possession  of  by  de- 
fendant. The  said  plaintiff  knew  of  the  said  transfer  and  assign- 
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ment  by  defendants  to  affirmant — approved  of  it — and  fully  ac- 
knowledged affirmant  as  his  tenant ;  received  rent  from  him ;  gave 
instructions  and  advice  to  affirmant  about  the  best  means  of  extend- 
ing custom,  &c.  Plaintiff's  house  and  residence  is  within  a  few 
hundred  yards  of  said  wharf  and  overlooks  it.  Plaintiff  got  his  coal 
from  affirmant  at  said  wharf,  and  when  affirmant  settled  with  him 
for  the  rent  deducted  the  coal  bills.  Affirmant  continued  in  pos- 
session about  one  year,  when  he  sold  out  and  assigned  all  his  in- 
terest to  S.  S.  Williams.  Since  which  time  plaintiff  has  been  in 
the  habit  of  receiving  his  rent  from  Williams  or  his  assignee. 
When  the  first  quarter  became  due  from  affirmant  to  plaintiff, 
plaintiff  came  to  affirmant  for  his  rent,  and  threatened  to  seize  his 
property  unless  he  paid  him.  Plaintiff  did  not  go  to  the  wharf 
for  his  rent,  but  came  to  affirmant  at  his  office  in  Fifth  street  near 
Chesnut. 

Errors  assigned : 

1.  The  court  erred  in  deciding  that  the  plaintiff  below  was 
entitled  to  judgment  without  filing  a  narr.  or  statement  of  his 
claim. 

2.  In  deciding  that  facts  set  forth  in  the  affidavit  of  defence,  and 
the  supplemental  affidavit,  were  not  sufficient  to  entitle  defendant 
below  to  a  trial  by  jury. 

3.  In  entering  judgment  for  the  plaintiff,  notwithstanding  the 
affidavit  of  defence  and  the  supplemental  affidavit. 

4.  In   entering  judgment   generally  against  both  defendants, 
when  only  one  was  summoned,  and  only  one  appeared. 

Perkins,  for  the  plaintiff  in  error. 
Budd,  contra. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — The  first  error  assigned  embraces  the  question 
whether  the  plaintiff  ought  not  to  have  filed  a  declaration  or 
statement  of  his  cause  of  action,  before  the  District  Court  could 
give  judgment  by  default  against  the  defendant,  under  the  Act  of 
28th  of  March  1835,  for  the  insufficiency  of  his  affidavit.  It  is 
understood  that  it  has  been  the  settled  practice  of  the  District 
Court,  since  the  enactment  of  the  law,  not  to  require  a  declara- 
tion or  statement,  and  it  ought  to  be  very  clear  that  the  Act  of 
Assembly  required  it,  either  expressly  or  on  principles  of  obvious 
necessity  and  convenience,  before  this  court  would  overturn  the 
long-settled  practice  of  that  court,  and  subject  numerous  judg- 
ments to  reversal.  It  is  by  no  means,  however,  so  clear  that  the 
Act  contemplated  the  filing  of  a  declaration  or  statement.  The 
affidavit  system  is  a  new  one.  It  was  introduced  into  that  court  in 
lieu  of  arbitrations.  It  was  intended  to  afford  speedy  relief  in 
cases  of  undisputed  debts.  It  was  introductive  of  provisions  not 
known  to  the  common  law,  and  not  necessarily  connected  with  its 
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accustomed  forms.  And,  after  all,  a  declaration,  in  many  cases, 
would  shed  little  additional  light  in  determining  what  was  the 
exact  amount  which  the  plaintiff  claimed  beyond  that  of  filing  a 
copy  of  the  instrument.  Declarations  are  often  indefinite,  not 
designating  any  precise  amount,  frequently  containing  many  counts 
and  leaving  the  record  as  obscure  on  the  subject  of  the  plaintiff's 
precise  claim,  as  if  they  had  not  been  filed  at  all.  A  statement 
may  be  as  loose  and  unsatisfactory  as  a  declaration.  The  sup- 
plement extending  the  provisions  to  the  cases  of  loans  of  money 
on  verbal  contracts  requires  the  affidavit  of  the  plaintiff,  and  leaves 
the  Act  of  1835  unchanged.  Where  a  copy  of  the  instrument  is 
filed,  it  is  in  the  power  of  the  defendant  to  deny  all  indebtedness 
upon  it,  or  to  explain  the  nature  of  his  defence  against  all  and  any 
claims  that  might  arise  upon  the  face  of  the  instrument.  It  would 
seem  as  if  the  legislature  intended  that  the  propriety  of  entering 
a  judgment  was  to  be  tested  not  so  much  by  the  plaintiff's  claim 
as  by  the  defendant's  affidavit,  which  is  on  that  account  required 
to  state  specially  the  nature  and  character  of  the  defence. 

On  the  best  consideration  we  are  not  able  to  perceive  that  the 
Act  of  Assembly  requires  a  declaration  or  statement,  or  that  under 
this  peculiar  system  any  great  advantage  would  be  gained  by 
introducing  them  universally,  though  plaintiffs  are  at  liberty  to 
file  them,  and  there  are  cases  in  which  the  court  may,  if  they  see 
proper,  direct  it  to  be  done,  and  defendants  may  be  compelled  to 
answer  the  averments  contained  in  them. 

2.  The  second  question  is  on  the  merits  of  the  case  set  forth  in 
the  defendant's  affidavit.  The  substance  of  it  is,  that  before  tak- 
ing possession  under  the  lease  he  assigned  it  over,  and  that  the 
plaintiff  recognised  the  assignee  as  his  tenant,  and  received  rent 
from  him.  This  constitutes  no  defence.  It  is  well  settled  that 
where  there  is  an  express  covenant  by  the  lessee  to  pay  the  rent, 
he  is  liable  in  an  action  of  covenant  during  the  lease,  notwith- 
standing before  the  breach  complained  of  the  interest  in  the  lease 
may  have  been  assigned,  and  though  the  lessor  may  have  accepted 
rent  from  the  assignee.  1  Chitty's  Plead.  36,  and  cases  cited. 
There  is  no  pretence  for  the  allegation  of  a  release  to  the  lessee. 
There  is  none  averred  in  point  of  fact,  and  no  inference  of  it  can 
be  drawn  from  the  facts  stated ;  nor  does  any  consideration  for 
it  appear.  The  facts  stated  are  perfectly  consistent  with  the  con- 
tinued liability  of  the  lessee.  The  lessor  may  receive  rent  from 
the  assignee  as  his  tenant  without  being  considered  as  thereby 
releasing  the  lessee ;  and  perhaps  he  is  bound  to  receive  it  from 
the  assignee  if  tendered  when  due.  Then  it  is  said  that  it  ap- 
pears by  the  affidavit  that  the  plaintiff  broke  his  covenant,  and 
that  the  defendant  is  entitled  to  a  deduction.  But  the  difficulty 
is  that  the  affidavit  does  not  aver  any  breach  by  the  plaintiff.  It 
merely  says  that  "  the  tenant  had  not  the  free  use  and  privilege 
of  a  good  road  for  carts  from  the  wharf  to  Gray's  Ferry  road,  nor 
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of  the  water  of  plaintiff's  well,  on  the  hill  near  the  wharf,"  which 
might  well  be,  if  the  tenant  had  declined  or  neglected  to  make  use 
of  the  privileges  contracted  for,  or  was  deprived  of  their  enjoy- 
ment by  a  third  person,  or  by  some  act  of  Providence.  If  the 
plaintiff  had,  violated  his  covenant,  it  was  in  the  power  of  the 
defendant,  and  it  was  his  duty,  to  state  it  in  language  less  ambigu- 
ous. As  to  the  judgment,  it  was  only  against  Dewey.  As  he 
was  the  only  party  that  was  served  with  process  and  took  defence, 
the  judgment  would  regularly  be  against  him  alone,  though  en- 
tered generally.  But  it  appears  now,  during  the  argument,  that 
the  judgment  was  expressly  entered  against  Dewey  alone. 

Judgment  affirmed. 


In  the  matter  of  the  Estate  of  J.  B.  &  C.  W.  Dyott. 

Appeal. 

v 

On  appeals  from  the  decrees  of  the  Courts  of  Common  Pleas,  for  settlement 
of  accounts  of  assignees,  and  distribution  of  moneys,  the  matter  is  not  taken  up 
de  novo  in  the  Supreme  Court,  but  confined  to  the  exceptions  taken  before  audit- 
ors or  before  the  court  below. 

No  one  is  entitled  to  a  hearing  on  an  appeal  but  a  party  who  enters  an  appeal. 

An  assignee,  in  order  to  procure  bail,  consented  to  let  the  trust  money  go  into 
the  hands  of  the  bail,  and  he  used  it  in  his  business;  the  assignee  is  chargeable 
with  interest  from  the  time  the  money  thus  passed. 

The  funds  being  partly  wasted  by  such  bail,  and  not  forthcoming  when  pay- 
able over,  the  assignee  is  not  allowed  commissions. 

Quaere?  Where  a  bailee  or  commission  merchant  makes  an  assignment  for  the 
benefit  of  his  creditors,  and  the  proceeds  after  sale  are  in  the  hands  of  his  as- 
signee for  distribution,  the  principal  or  owner  of  goods  thus  disposed  of,  or  his 
assignee  under  the  Insolvent  Act,  may  come  in  as  a  creditor  before  the  auditor 
appointed  to  distribute  1 

It  is  certain,  however,  that  where  no  assignment  has  been  made  under  the  In- 
solvent Act,  the  creditors  of  such  principal  or  owner,  cannot,  though  he  may 
have  been  in  prison. 

An  auditor  appointed  to  distribute  moneys  cannot  inquire  into  a  judgment  ren- 
dered in  court,  but  must  take  it  as  conclusive.  He  may  adjourn  the  case  to  ena- 
ble a  party  to  apply  to  the  court  to  open  the  judgment. 

THIS  case  came  before  the  court  by  appeal  from  the  decree 
of  the  Court  of  Common  Pleas  of  the  city  and  county  of  Phila- 
delphia, confirming  the  report  of  auditors  appointed  to  settle  the 
account  of  Samuel  Sneyd,  assignee  of  J.  B.  &  C.  W.  Dyott,  un- 
der an  assignment  for  jhe  benefit  of  releasing  creditors,  dated  the 
26th  of  January  1839. 

n. — 2w* 
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The  auditors'  report  was  a  full  one,  but  it  is  necessary  only  to 
state  those  parts  of  it  which  were  contested  on  this  appeal. 

The  auditors  reported : 

"  That  the  said  accounts  are  correctly  stated  and  duly  vouched 
as  respects  the  amount  of  receipts  and  payments  by  the  assignee. 

Two  exceptions  were  taken  on  the  part  of  certain  creditors  to 
these  accounts. 

1st.  The  charge  of  $300  for  so  much  paid  to  the  appraisers  of 
the  goods  assigned,  was  objected  to  on  the  ground  of  its  being 
exorbitant  and  excessive. 

Evidence  was  taken  upon  this  point,  from  which  it  appeared 
that  the  effects  assigned  consisted  of  drugs,  medicines,  glass-ware, 
and  various  other  articles  contained  in  several  stores  or  laborato- 
ries in  great  quantities.  The  appraisers  were  persons  whose  pro- 
fessional knowledge  of  the  articles  was  necessary  to  a  just  and 
proper  valuation  of  them.  The  time  employed  in  the  arrange- 
ment, ascertaining  the  amount  and  quality  of  the  goods,  and  de- 
termining upon  the  valuation,  was  necessarily  very  considerable. 
The  inventory  and  appraisement  cover  sixty-eight  pages  of  fools- 
cap paper. 

Looking  at  the  peculiar  character  of  the  goods  assigned,  and 
the  other  circumstances  mentioned,  we  are  of  opinion,  and  so  re- 
port, that  the  charge  of  the  appraisers  was  not  excessive,  but  fair 
and  proper. 

2d.  The  amount  of  the  appraisement  was  $32,086.32.  The 
amount  of  sales  at  auction  was  $30,576.81 ;  being  a  difference  of 
$1509.51. 

It  was  proposed,  on  the  part  of  some  of  the  creditors,  to  charge 
the  assignee  with  this  difference,  but  no  sufficient  reason  was 
shown  for  the  charge.  It  appeared  in  evidence  that  the  sale  was 
made  by  the  assignee  as  soon  as  it  was  practicable  for  him  to  do 
so  after  the  appraisement ;  that  very  respectable  auctioneers  were 
employed,  and  every  thing  done  that  is  usual  for  the  purpose  of 
giving  notice  and  obtaining  the  best  prices.  We  perceive  no  ground, 
therefore,  for  charging  the  assignee  with  more  than  the  nett  amount 
of  the  sales  at  auction. 

3d.  It  was  also  objected  that  the  assignee  had  not  charged  him- 
self with  the  outstanding  debts  due  to  J.  B.  &  C.  W.  Dyott,  nor, 
as  far  as  appeared,  made  any  efforts  to  collect  them.  An  account 
was  produced  from  the  books  of  the  assignors,  showing  what  debts 
were  due  to  them  at  the  time  of  the  assignment.  And  the  assign- 
ors themselves  were  examined. 

Upon  the  whole  testimony  we  were  satisfied  that  the  assignee 
was  not  chargeable  with  these  debts  ex  negligentia;  that  of  the 
debts  actually  due  but  few  were  recoverable ;  and  as  to  such  as 
may  be  recovered  hereafter,  they  will  be  properly  introduced  into 
a  supplemental  account. 
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These  were  all  the  exceptions  taken  to  the  account  at  the  hear- 
ings before  us. 

We  find,  however,  that  the  commissions  of  the  assignee  are 
charged  on  the  gross  amount  of  the  sales,  viz.,  $30,576.81,  which 
we  conceive  to  be  incorrect.  The  usual  and  proper  course  we 
submit  to  be,  to  charge  the  commissions  on  the  nett  amount,  or 
that  which  actually  comes  into  the  hands  of  the  accountant,  which 
in  this  case  was  $28,573.60,  making  the  proper  amount  of  com- 
missions at  5  per  cent.  $1428.68. 

With  this  correction  we  find  the  account  to  be  accurate, 

In  the  progress  of  the  hearings  before  us,  R.  J.  Arundel,  Esq., 
attorney  for  several  creditors  of  Dr  Thomas  W.  Dyott,  offered 
evidence  to  prove  that  the  effects  assigned  by  J.  B.  &  C.  W.  Dyott 
to  Samuel  Sneyd,  the  assignee  in  this  case,  were  not  the  property 
in  point  of  fact  of  J.  B.  &  C.  W.  Dyott,  but  belonged  actually  to 
the  said  Thomas  W.  Dyott ;  and  he  contended  that  the  auditors 
had  a  right  to  receive  this  evidence,  and  if  satisfied  that  the  goods 
were  really  the  property  of  Thomas  W.  Dyott,  and  not  of  J.  B. 
&  C.  W.  Dyott,  that  they  had  also  the  right  to  appropriate  the 
fund  in  the  hands  of  the  assignee  to  the  payment  of  the  creditors 
of  Thomas  W.  Dyott.  We  were  satisfied,  however,  that  we  had 
no  such  right.  We  are  of  opinion  that  our  duty  and  power  are 
confined  to  the  settlement  of  the  accounts  of  this  assignee,  and 
the  distribution  of  the  fund,  as  the  property  of  J.  B.  &  C.  W. 
Dyott,  among  their  creditors,  according  to  the  terms  of  their  as- 
signment ;  and  that  we  had  no  jurisdiction  whatever  to  determine 
the  question  of  the  property  in  the  goods  themselves.  If  the  goods 
really  belonged  to  Thomas  W.  Dyott,  the  property  in  them  is  not 
changed  by  the  sale  made  under  the  authority  of  the  assignee  of 
J.  B.  &  C.  W.  Dyott,  and  the  creditors  of  Thomas  W.  Dyott  may 
levy  an  execution  upon  them.  We  are  to  take  it  for  granted  in 
the  present  case  that  the  fund  to  be  distributed  by  us  arose  from 
the  sale  of  the  property  of  J.  B.  <fe  C.  W.  Dyott.  At  all  events, 
their  right,  title,  and  interest  in  these  goods  were  sold,  and  if  they 
brought  the  full  value  of  the  absolute  property  in  the  goods,  the 
creditors  of  J.  B.  &  C.  W.  Dyott,  it  appears  to  us,  are  alone  enti- 
tled to  the  fund. 

For  these  reasons  it  appeared  to  us  that  we  ought  not  to  receive 
the  evidence  offered,  and  it  was  accordingly  rejected  ;  but  in  com- 
pliance with  the  request  of  the  counsel,  the  offer  is  here  stated. 

The  account  as  corrected  in  respect  to  commissions,  will  stand 
thus  — 

Amount  received  by  the  assignee  per  account,      .     .    $28,573  60 
Amount  paid  by  assignee  per  account,     .     $2,373  05 

Commissions,  ..." 1,428  68 

Prothonotary  for  advertising, 13  40 

3,815  13 

Balance,         ....   24,758  47 
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From  which  are  now  to  be  deducted,  fee  to  H.  Chester, 
Esq.,  for  professional  services  to  assignee,  &c.    $100 

Dr.         Brought  over, $24,758  47 

Cr.         Brought  over, $100 

Copy  of  account, 14  75 

Certificate  of  auditors'  appointment,  .     .          0  50 

Auditors'  fees,  &c., 300  00 

Advertising, 5  00 

Affidavits, 75 

Thomas  Evans  for  room, 15  00 

436  00 


Balance, $24,322  47 

From  this  balance  of  $24,322.47  is  yet  to  be  deducted  the 
amount  due  by  the  assignee  for  rent  of  the  warehouses  and  other 
buildings  occupied  by  him  for  the  purposes  of  the  assignment  after 
the  commencement  and  until  the  conclusion  of  the  trust. 

The  auditors  then  allowed  certain  claims  for  rent,  and  sum  up 
the  assets  as  follows : 

From   the   foregoing  balance   in  the  hands   of  the 

assignee  of $24,322.47 

If  the  above  claims  for  rent  be  deducted,    ....  898.38 


There  will  remain  for  distribution  among  the  credit- 
ors of  the  assignor, $23,424.09 

They  then  consider  the  claims  of  certain  creditors  against  the 
fund,  till  they  come  to  the  sixth  item,  as  follows : 

6.  Holmes  and  Porter  claimed  the  amount  of  a  judgment 
against  J.  B.  &  C.  W.  Dyott,  entered  on  the  18th  of  January 
1839,  in  the  District  Court  for  the  city  and  county  of  Philadelphia, 
by  virtue  of  a  warrant  of  attorney,  accompanying  a  bond  exe- 
cuted by  the  defendants  in  the  penal  sum  of  $50,000,  with  condi- 
tion for  the  payment  of  $25,000  on  demand. 

The  counsel  of  some  of  the  creditors  objected  to  the  admission 
of  this  claim  as  a  debt  entitled  to  payment  out  of  this  fund,  at 
least  to  the  extent  claimed ;  and  offered  evidence  to  prove  that, 
on  the  hearing  in  the  Insolvent  Court  of  the  application  of  Thomas 
W.  Dyott,  for  his  discharge,  Addison  Porter,  one  of  the  obligees 
in  the  bond,  and  one  of  the  plaintiffs  in  the  judgment,  testified 
that  they  held  a  bond  of  Thomas  W.  Dyott,  for  $25,000;  and, 
as  collateral  to  that,  a  bond  of  J.  B.  &  C.  W.  Dyott  for  $25,000;  that 
they  had  no  particular  inducement  for  taking  the  bond  of  J.  B.  & 
C.  W.  Dyott,  but  that  they  had  exchanged  checks  with  them  for 
about  $3000 ;  and  that  he  did  not  aver,  at  the  time  of  the  exami- 
nation, that  they  owed  him  any  thing;  and  alleged  no  other  claim 
than  what  might  arise  from  the  exchange  of  the  said  checks. 

We  were  of  opinion,  however,  that  we  had  no  right  to  inquire 
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into  the  judgment  of  the  District  Court.  We  conceived  that  we 
were  bound  to  receive  and  treat  the  judgment  certified  to  us  as  a 
valid  and  conclusive  judgment  for  the  amount  for  which  it  was 
entered,  and  that  whatever  might  be  the  evidence  given,  it  could 
not  have  the  effect  of  impeaching  the  judgment,  or  reducing  its 
amount.  We  therefore  declined  hearing  any  testimony  upon  this 
point ;  but  we  offered  to  adjourn  the  case  for  a  sufficient  time,  to 
enable  the  counsel  to  apply  to  the  District  Court  to  open  the 
judgment.  In  the  absence  of  any  authoritative  impeachment  or 
avoidance  of  this  judgment,  we  report  that  the  plaintiffs  are  enti- 
tled as  creditors,  to  the  full  amount  above  stated. 

They  then  proceed  with  the  claims  of  other  creditors  not  mate- 
rial, and  conclude : 

These  were  all  the  claims  presented  to  us  of  creditors  entitled 
by  release  to  come  in  under  the  assignment.  It  appeared  by  the 
release  produced,  that  two  other  persons  had  executed  the  instru- 
ment, as  creditors,  whose  claims  were  not  presented  before  us,  viz. : 
Abraham  Shantz  and  Daniel  Estill.  Besides  the  public  notice 
already  mentioned,  we  directed  personal  notice  to  be  given,  if 
practicable,  to  these  individuals. 

The  following  items,  extracted  from  the  assignment  account, 
are  added  to  the  report : 

Amount  received  for  sales,       .     .     .      $28,549.10 

1  Lot  drugs, $20.00  >  ~.  _ 

1   do.     do ^    .     .     .         4.50$** 

Amount  paid $2,363.05 

Paid  S.  J.  Curtis's  bill, 10.00 

Commissions,  5  per  cent.,  on  gross  sales,  >  .  _OQ 

$30,576.81  \ 

Paid  prothonotary  for  filing  and  advertising  account,  13.40 

Amount  of  inventory  and  appraisement  of  the  estate 
of  J.  B.  &  C.  W.  Dyott,  as  filed,    .--....  $32,086.32 

The  following  affidavit  of  B.  W.  Richards  was  taken  upon  the 
appeal : 

Benjamin  W.  Richards,  a  witness  on  the  part  of  the  appellant, 
being  duly  affirmed,  doth  declare  and  affirm  as  follows :  I  am 
president  of  the  Girard  Life  Insurance  Annuity  and  Trust  Com- 
pany. I  know  that  that  company  acts  as  trustee  for  the  estate 
of  J.  B.  &  C.  W.  Dyott,  successors  to  Samuel  S.  Sneyd,  original 
assignee,  who  died.  We  have  not  yet  been  able,  after  diligent 
efforts,  to  recover  the  trust  fund.  I  will  give  the  precise  amount 
that  we  have  received  from  Addison  Porter,  one  of  the  late  firm 
of  Holmes  <fc  Porter,  who  were  sureties  for  the  assignee,  $8064. 
It  was  received  at  different  dates,  which  dates  I  have  not  now, 
but  will  annex  them  to  this  deposition.  I  understand  that  Holmes 
&  Porter  were  the  sureties  of  Samuel  Sneyd,  the  assignee,  and 
that  the  funds  belonging  to  the  estate  passed  into  their  hands.  I 
ii.  — 71 
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know  the  fact  that  they  were  paid  the  amount  of  sales,  made 
on  account  of  the  estate  by  Richards  &  Bispham,  which  was 
$28,549.10.  I  am  unable  to  say  whether  that  is  the  exact  amount, 
but  I  believe  it  is ;  I  know  the  fact  from  being  one  of  the  firm  of 
Richards  &  Bispham.  The  whole  proceeds  of  the  sales  of  the 
estate  of  J.  B.  &  C.  W.  Dyott,  made  by  Richards  &  Bispham,  was 
paid  over  to  Addison  Porter,  of  the  firm  of  Holmes  &  Porter. 
Mr  Porter  stated  to  us  that  the  firm  of  Holmes  &  Porter  were 
the  sureties  of  S.  Sneyd,  and  he  gave  us  an  order  from  Mr  Sneyd, 
the  assignee,  to  pay  over  to  him  (Porter)  the  amount  of  sales. 

We  had  required  such  authority  before  we  paid  over  the 
amount  of  sales,  and  we  took  receipts  for  it  in  the  name  of  the 
firm  of  Holmes  &  Porter.  They  were  brokers  in  Third  Street 
near  to  Market.  I  should  say  they  were  exchange  brokers.  I 
have  had  repeated  conversations  within  a  year  with  Mr  Porter, 
touching  the  payment  of  the  sums  due  to  this  estate.  He  has 
stated  to  me  that  these  funds  have  become  involved  in  their  busi- 
ness, and  were  locked  up,  so  that  they  could  not  pay  them  over 
unless  time  was  allowed  them.  He  stated  to  me  that  he  had  a 
claim  upon  Dyott's  estate.  He  has  shown  on  all  occasions  a  dis- 
position to  pay  this  money,  and  has  left  one  or  two  notes  of  other 
parties,  which  have  not  yet  been  paid,  and  are  not  returned  as  part 
of  the  fund  in  the  hands  of  the  Trust  Company.  I  recollect  but 
one  of  these  notes  at  present,  which  I  think  is  for  $900 ;  but  its 
payment  I  think  uncertain.  He  gave  us  a  ground-rent,  which  has 
been  sold,  and  is  credited  in  the  amount  stated.  I  pressed  him 
as  far  as  I  could  with  propriety  press  anybody.  Mr  Holmes, 
the  partner  of  Mr  Porter,  died  in  September  1840.  I  think  our 
counsel  advised  us,  as  he  has  been  consulted  throughout  the  mat- 
ter, to  bring  no  suit  until  the  Supreme  Court  has  decided  this 
question.  I  understand  Mr  Holmes's  estate  is  ample,  and  I  have 
also  given  Mrs.  Holmes  the  notice  that  the  estate  would  be  held 
responsible. 

Receipts  by  the  Girard  Trust  Company  from  A.  Porter. 

October  23d  1840,    Cash, $2000.00 

2000.00 

1000.00 

980.44 

1736.32 

350.00 


$8066.76 

The  following  exceptions  were  taken,  among  others,  to  the 
report  of  auditors : 

Because  the  auditors  erred  in  refusing  to  consider  the  question 
of  property  in  T.  W.  Dyott's  estate,  and  not  awarding  the  fund 
to  the  estate  of  M.  B.  &  T.  W.  Dyott. 
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Because  the  auditors  erred  in  allowing  the  claim  of  Holmes  & 
Porter.  , 

Because  the  auditors  erred  in  not  charging  the  accountant  with 
interest. 

That  the  allowance  of  five  per  cent,  commission  to  the  assignee 
should  be  reduced  so  much  as  the  present  trustee  shall  have  the 
right  to  charge,  so  that  there  shall  not  be  double  commissions 
charged. 

Hirst,  for  the  creditors  of  M.  B.  &  T.  W.  Dyott,  insisted  that 
the  auditors  should  have  allowed  the  evidence  that  the  property 
assigned  belonged  to  the  estate  of  M.  B.  &  T.  W.  Dyott.  The 
assignors  were  only  the  bailees  or  factors  of  Dr  Dyott,  and  as  he 
made  no  assignment,  and  did  not  claim,  his  creditors  could.  It  is 
a  settled  rule  that  the  principal  may  follow  his  property  or  its 
proceeds  into  the  hands  of  the  agent.  Story  on  Jlgency  225,  230  ; 
Story's  Bailment  151;  2  Kent's  Com.  644;  Jones  on  Bailment  85. 
Bankruptcy  of  the  bailee  is  a  revocation  of  the  trust,  and  the  right 
of  property  reverts.  An  agent  is  like  an  executor  —  he  can  only 
pass  the  title  he  possessed.  We  could  have  shown  that  the  goods 
consisted  of  drugs  and  glass-ware,  manufactured  by  T.  W.  &  M. 
B.  Dyott,  and  sent  to  the  shop  of  J.  B.  &  C.  W.  Dyott  for  sale  on 
commission,  and  that  advances  were  made  on  the  goods  by  them. 
Another  portion  came  to  their  hands  by  tort.  Even  if  all  this  was 
collusive,  yet  they  held  in  trust  for  T.  W.  &  M.  B.  Dyott's  credi- 
tors. 

He  also  claimed  interest  against  the  assignee  by  reason  of  his 
having  used  the  funds,  or  permitted  his  sureties  to  do  it,  citing 
Lewin  on  Trusts  328 ;  1  Bin n.  199  ;  4  Serg.  fy Rawlellb ;  1  Johns. 
Chan.  620  ;  Devereux  369;  1  Edwards  128. 

The  commission  is  wrong.  None  ought  to  be  allowed ;  or,  at 
any  rate,  the  commission  for  the  new  trustees  of  the  Girard  Trust 
Company  should  be  deducted. 

Meredith  and  Randall,  for  Ridgway ;  and  Wheeler,  for  Mann, 
contra.  The  broad  question  is,  whether  a  stranger  can  come  in 
under  a  distribution  of  assets  of  an  insolvent,  and  claim  them. 
The  Act  of  14th  June  1836,  sections  7  and  9,  regulates  this,  and 
provides  only  for  the  settlement  of  the  trust  estate.  The  assignee 
might  claim  a  suspension  of  the  distribution  till  the  suits  were 
determined,  but  a  stranger  must  proceed  adversely  against  the 
assignee,  and  claim  not  out  of  the  fund,  but  in  opposition  to  it. 
The  assignee  sells  only  the  right  of  the  assignor,  and  does  not 
warrant  the  title.  There  was  certainly  something  valuable  in  the 
hands  of  the  assignee,  consisting  of  all  the  rights  and  title  of  the 
assignor ;  and  that  was  what  he  sold,  and  all  that  was  to  be  dis- 
tributed. 
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Chester,  for  Sneyd,  the  assignee,  urged  that  unexampled  efforts 
were  made  by  the  assignee  to  settle  a  most  difficult  and  compli- 
cated business.  It  was  long  before  the  money  was  received,  and 
there  was  no  duty  on  him  to  invest  it.  The  sales  were  at  six 
months'  credit.  When  a  new  trustee  was  appointed,  10th  Octo- 
ber 1840,  it  was  the  duty  of  the  assignee,  or  his  sureties,  to  pay 
over.  From  that  time,  I  admit,  it  was  reasonable  he  should  be 
charged  with  interest ;  but  before  that  there  was  no  default. 

Jlustin,  in  reply,  contended  that  commissions  ought  not  to  be 
allowed,  and  that  the  assignee  ought  to  be  charged  with  interest. 
The  funds  were  placed  in  the  hands  of  brokers  (who  became  sure- 
ties for  the  assignee),  and  locked  up  in  unavailable  stocks.  The 
assignee  is  not  to  be  allowed  to  purchase  sureties  at  the  expense 
of  the  estate.  An  administrator  who  acts  unfaithfully  is  not  en- 
titled to  charge  a  commission.  4  Watts  77. 

He  further  contended  that  the  consignor  may  follow  the  thing 
or  its  proceeds,  where  it  can  be  distinguished.  2  Doll.  60  ;  1  Yeates 
540 ;  2  Kent's  Com.  623 ;  Story's  Agency  224,  sections  229,  230, 
231 ;  unless  where  it  is  transferred  bonajide  to  a  purchaser.  He 
stated  that  the  appellants  claimed  as  creditors  of  Dr  Dyott,  in  his 
right,  and  as  having  a  prior  right  to  this  fund  —  creditors  who 
have  not  released  J.  B.  &  C.  W.  Dyott. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  has  been  repeatedly  held,  as  is  seen  in  Hise's 
Estate,  (5  Watts  157),  that  the  Supreme  Court  takes  cognizance  of 
appeals  from  the  Orphans'  Court  as  an  appellate  court  strictly. 
This  is  the  general  rule ;  although  as  respects  that  court,  and  that 
court  alone,  it  has  been  modified  by  the  Act  of  the  14th  April 
1835,  which  enables  the  Supreme  Court  to  hear  and  determine  the 
same  as  to  right  and  justice  may  belong,  and  vests  a  power  in 
them  to  refer  the  case  to  auditors,  when  in  their  discretion  they 
may  think  proper.  The  rule  is  at  least  as  applicable  to  appeals 
from  the  Court  of  Common  Pleas,  in  the  distribution  of  money 
arising  on  sheriffs'  sales,  as  to  decrees  of  the  Orphans'  Court. 
The  nature  of  an  appellate  court  is  to  correct  the  errors  of  inferior 
tribunals ;  who  are  supposed  to  examine  the  case  thoroughly,  and 
who  cannot,  with  propriety,  be  said  to  have  erred,  where  the 
mistake  has  arisen  from  any  cause  to  which  their  attention  has 
not  been  called.  We  cannot  examine  the  case  de  novo,  without 
overwhelming  the  court  with  business;  and,  in  many  cases,  unless 
this  be  done,  and  the  cause  be  reheard  in  toto,  we  run  the  risk  of 
doing  more  injustice  than  we  prevent,  by  determining  a  cause  on 
an  apparent  state  of  facts,  which  the  opposite  party  has  no  oppor- 
tunity to  explain  or  rebut.  In  the  case  in  hand,  it  does  not  ap- 
pear, but  the  reverse,  that  any  exception  was  taken  before  the 
auditors  to  the  interest  account,  or  the  commissions.  After 
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stating  the  exceptions,  in  which  neither  the  interest  nor  commis- 
sion are  mentioned,  the  auditors  say ;  "  these  were  all  the 
exceptions  taken  to  the  accounts,  at  the  hearing  before  us."  They 
then  add  ;  "  we  find,  however,  that  the  commissions  of  the  assignee 
are  charged  on  the  gross  amount  of  sales,  viz.  $30,576.81,  which 
we  conceive  to  be  incorrect.  The  usual  and  proper  course,  we 
submit  to  be,  to  charge  the  commissions  on  the  nett  amount,  or 
that  which  actually  comes  into  the  hands  of  the  accountant." 
And  that  is  true ;  but  it  presents  a  very  different  question  from  the 
one  which  has  been  submitted  to  us.  It  appears,  therefore,  nega- 
tively on  the  face  of  the  report,  that  these  exceptions  were  not 
taken  at  the  hearing  before  the  auditors.  But  although  not  taken, 
both  points  were  made  at  the  hearing  in  the  court,  who,  on  an 
examination,  decided  in  favour  of  the  accountant.  I  have  inquired 
into  the  practice  of  that  court,  and  find  that  the  practice  is  to 
allow  exceptions,  although  not  taken  before  the  auditor :  in  many 
cases  this  would  be  necessary  to  prevent  injustice.  The  court 
may  determine  the  point  either  on  the  evidence  returned  by  the 
auditors,  may  hear  other  testimony,  or  may  remand  the  case  to 
the  auditors,  with  proper  directions,  as  they  may  deem  right. 
Under  the  circumstances,  then,  the  case  is  open  for  examination 
here  on  the  exceptions  taken  in  court :  they  are,  that  the  auditors 
erred  in  not  charging  the  accountant  with  interest,  as  to  the  allow- 
ance of  five  per  cent,  commissions  to  the  assignee ;  and  because 
the  auditors  erred  in  refusing  to  consider  the  question  of  property 
in  T.  W.  Dyott's  estate. 

If  executors,  administrators,  or  trustees,  through  negligence, 
suffer  money  to  remain  unemployed,  they  are  responsible  for 
interest ;  much  more,  if  they  use  the  money  for  their  own  purposes. 
They  are  not  allowed  to  make  any  gain,  profit,  or  advantage 
from  the  use  of  the  trust  funds.  If  they  convert  the  trust  moneys 
to  their  own  use,  or  employ  them  in  their  business  or  trade,  they 
are  chargeable  with  compound  interest.  And  the  cestui  que  trust 
may  elect  to  take  either  the  profits  made  by  the  money,  or  interest. 
Fox  v.  Wilcocks,  (1  Binn.  199 ;  1  Johns.  Ch. 629) ;  Lewin  on  Trusts  328; 
24  Law  Lib.  It  is  an  incontrovertible  rule,  that  where  a  trustee  re- 
ceives interest,  or  suffers  others,  who  act  as  his  agents  or  in  his  stead, 
to  receive  interest,  they  must  pay  interest.  The  assignee  Sneyd,  it 
seems,  being  unable  to  obtain  security  for  the  faithful  discharge  of 
the  trust,  agreed  with  Holmes  &  Porter,  who  were  exchange  bro- 
kers, that,  on  condition  they  would  become  his  sureties,  he  would 
allow  the  proceeds  of  the  estate  to  be  paid  to  them.  According  to 
this  arrangement,  and  on  an  order  from  the  assignee,  Richards  & 
Bispham,  who  sold  the  goods,  paid  to  Holmes  &  Porter  the  amount 
of  sales,  $28,549jL°o'  And  this  large  amount  of  money,  instead  of 
being  applied  to  the  faithful  execution  of  the  trust,  has  been  suf- 
fered to  remain  in  their  hands,  and  has,  as  was  to  be  expected, 
been  used  in  their  business.  Since  the  death  of  the  assignee,  the 
n.  — 2x 
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Girard  Life  Insurance  Annuity  and  Trust  Company  has  been 
substituted  in  his  place,  and  with  every  exertion  they  have  been 
able  to  obtain  the  payment  at  different  times  of  only  the  compara- 
tively small  sum  of  $8064.  The  arrangement  made  by  Sneyd 
with  Holmes  &  Porter,  was  for  his  own  convenience  and  benefit. 
To  procure  bail,  he  consents  to  make  them  his  agents,  and  he 
must  be  responsible  for  their  acts.  It  is  said  the  arrangement  was 
a  proper  one;  be  it  so;  but  that  does  not  exempt  the  assignee 
from  responsibility  for  their  misconduct.  He  must  look  to  them 
for  indemnity,  if  they  have  abused  his  confidence.  It  is  very 
plain  that  the  creditors  are  entitled  to  interest,  because  the  money 
has  been  used ;  and  to  whom  are  they  to  look,  except  to  the  person 
who  undertook  to  discharge  the  duties  of  an  assignee  with  fidelity, 
and  to  his  sureties,  who  are  the  same  persons  who  have  had  the 
use  of  the  money  ?  Sneyd  has  identified  himself  with  Holmes  & 
Porter.  Their  acts  are  his  acts.  We  are  of  opinion  that  the 
assignee  is  chargeable  with  interest  from  the  time  the  money  was 
paid  into  the  hands  of  Holmes  &  Porter ;  for  from  that  time  it  is 
fair  to  presume  they  intermixed  it  with  their  own  funds.  It  also 
results  from  the  statement  of  the  facts  as  above,  that  the  assignee 
has  not  entitled  himself  to  commissions.  Commissions  cannot 
be  allowed  to  a  person  who  has  been  guilty  of  fraud ;  nor  is  he 
entitled  to  any  compensation  when  he  has  wasted,  or  suffered 
others  to  waste  and  mismanage  the  estate.  Trustees,  assignees, 
&c.,  should  receive  a  liberal  compensation  for  their  services ;  but, 
at  the  same  time,  they  should  be  held  to  a  strict  accountability  for 
their  conduct.  Here  it  is  manifest  that  the  creditors,  instead  of 
being  benefited  by  the  assignee,  have  been  materially  injured  by 
the  mismanagement,  calling  it  by  its  mildest  name,  of  the  assignee 
or  his  agents. 

This  opinion  is  founded  on  the  assumption,  that  the  facts  stated 
are  true,  but  they  appear  in  a  deposition  of  Mr  Richards,  which 
was  taken  on  a  rule  after  the  cause  was  removed  to  this  court ; 
but  as  we  can  hear  the  cause  only  on  the  testimony  taken  in  the 
Court  of  Common  Pleas,  it  is  not  legally  before  us.  Enough, 
however,  appears  on  the  face  of  the  report,  to  convince  us  that 
the  justice  of  th'e  case  requires  that  it  should  be  re-examined  as 
to  the  parts  indicated.  The  auditor  states  in  his  report,  that  the 
assignee  received  $28,573.60 ;  none  of  which,  does  it  appear,  was 
ever  paid  over  to  the  creditors,  and  only  $8064  to  the  subsequent 
assignee.  According  to  the  principles  stated  above,  he  is  liable  to 
interest,  whether  the  fund  remained  unemployed  in  his  hands,  or 
was  used  for  his  own  purposes.  Sufficient  appears  in  the  evidence 
to  make  it  his  duty  to  give  some  account  of  the  management  of 
the  fund. 

The  next  exception  is,  that  the  auditors  declined  hearing  evi- 
dence to  prove  that  the  effects  assigned  by  J.  B.  &  C.  W.  Dyott 
to  Samuel  Sneyd,  for  the  benefitof  creditors,  were  not  the  property 
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of  creditors,  in  point  of  fact,  of  J.  B.  &  C.  W.  Dyott,  but  belonged 
actually  to  Thomas  W.  Dyott.  Without  touching  the  abstract 
question,  whether  such  testimony  may  not  be  admitted  before  audi- 
tors, when  the  claimant  consents  to  come  against  the  fund  as  a 
creditor  for  money  had  and  received ;  or  where  goods  sold  were 
in  the  custody  of  the  assignor  as  a  banker  or  commission  merchant, 
and  were  transferred  to  his  assignees  for  the  benefit  of  his  creditors  ; 
yet  we  think  it  plain,  that  the  general  creditors  of  T.  W.  Dyott 
had  no  right  to  be  heard  before  the  auditors.  If  T.  W.  Dyott 
had  taken  the  benefit  of  the  Act,  or  had  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  there  would  have  been  such  a 
fixed  and  certain  interest  in  the  assignees,  as  to  enable  those  acting 
in  behalf  of  his  creditors,  to  avoid  the  assignment  as  fraudulent, 
or  to  assert  a  right  to  the  property  as  his ;  or  if  he  had  been  dead, 
according  to  the  case  of  Buehler  v.  Gloninger,  (2  Watts  226),  and 
Stewart  v.  Kearney,  (6  Watts  454),  his  personal  representatives  or 
trustees  for  the  creditors,  or,  in  the  latter  case,  for  the  benefit  of 
his  estate,  would  have  been  competent  to  make  the  exception. 
But  beyond  the  instances  put,  we  have  never  gone ;  and  we  can 
perceive  no  right  in  any  person,  by  merely  representing  himself 
to  be  a  creditor,  to  interpose  a  claim  to  the  property  in  the  behalf 
of  the  debtor.  If  T.  W.  Dyott  had  not  been  placed  in  a  peculiar 
situation,  no  person  would  doubt  the  application  of  this  principle. 
But  we  conceive  that  his  unfortunate  position  cannot  alter  the 
case,  as  he  has  not  lost  the  right  to  control  his  own  funds,  or  to 
protect  exclusively  his  pecuniary  interests. 

We  agree  that  the  auditors  had  no  right  to  inquire  into  the 
judgment  of  the  District  Court.  They  are  bound  to  treat  the 
judgment  as  a  valid  and  conclusive  judgment,  and  all  they  could 
do,  was  to  adjourn  the  case,  which  was  done,  for  a  sufficient  time 
to  enable  the  counsel  to  apply  to  the  court  to  open  the  judgment. 
The  auditors,  however,  would  not  be  precluded  from  receiving 
testimony  to  show  that  since  its  rendition,  the  judgment  has  been 
paid,  or  otherwise  satisfied.  It  has  also  been  repeatedly  ruled  that 
no  person  is  entitled  to  be  heard  in  the  court,  unless  he  enters  an 
appeal  from  the  decree  of  the  court. 

Decree  reversed,  so  far  as  respects  the  interest  and  commission, 
and  the  cause  remanded  to  the  Court  of  Common  Pleas  for  further 
hearing. 
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School  Directors  against  James. 

Minor  children  resided  with  their  mother  in  E.  Bradford  township,  Chester 
county,  where  their  father  died,  the  mother  being  married  to  a  second  husband, 
living  with  her  in  E.  Bradford  township ;  held  that,  notwithstanding  they  had  a 
guardian  living  in  the  borough  of  West  Chester,  their  personal  property  in  the 
hands  of  the  guardian  was  not  taxable  for  the  benefit  of  the  W.  Chester  school 
district. 

The  domicil  of  a  guardian  is  not  necessarily  the  domicil  of  his  ward. 

ERROR  to  the  Common  Pleas  of  Chester  county. 

This  was  an  amicable  action,  brought  by  the  plaintiffs  in  error, 
the  School  Directors  for  the  district  composed  of  the  borough  of 
West  Chester,  against  Francis  James,  guardian  of  the  minor  chil- 
dren of  William  Gibbons,  deceased,  in  which  the  following  case 
was  stated  for  the  opinion  of  the  court,  to  be  considered  in  nature 
of  a  special  verdict : — 

On  the  first  day  of  February  1836,  Francis  James,  then  and 
until  the  present  time  resident  in  the  borough  of  West  Chester 
aforesaid,  was  appointed  by  the  Orphans'  Court  of  Chester 
county,  guardian  of  the  persons  and  estates  of  the  minor  children 
of  William  Gibbons,  late  of  the  township  of  East  Bradford, 
deceased.  The  said  minor  children  reside  with  their  mother  in 
the  said  township  of  East  Bradford,  where  and  with  whom  they 
have  continued  to  reside  since  their  birth. 

At  the  last  levy  and  apportionment  of  the  taxes  for  school  pur- 
poses, made  by  the  said  school  directors,  there  was  levied  and 
apportioned  on  the  personal  property  of  the  said  minors,  as  in  the 
hands  of  the  said  guardian,  a  tax  of  $10.60,  which,  sum  the  said 
guardian  admits  to  be  a  correct  apportionment  of  said  tax  on  the 
amount  of  personal  property  belonging  to  said  minors,  but  which 
he  objects  to  paying,  on  the  ground  that  the  said  property  is  not 
justly  chargeable  with  the  payment  of  a  common  school  tax  for  the 
benefit  of  the  West  Chester  common  school  district.  It  is  agreed 
that  the  common  school  law  was  not  adopted  by  the  inhabitants 
of  East  Bradford  township  for  the  year  1837. 

If  the  court  shall  be  of  opinion  that  the  law  of  the  case  is  with 
the  plaintiffs,  judgment  to  be  entered  in  their  favour  for  the  amount 
of  the  tax  levied,  and  costs  of  suit.  If  otherwise,  for  defendant. 

The  following  supplemental  agreement  was  filed  : — 

It  is  agreed  that  the  following  facts  be  considered  as  consti- 
tuting a  part  of  this  case : 

The  personal  property  belonging  to  the  minors  was  of  the  kind 
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made  taxable  by  an  Act,  entitled  an  Act  assessing  a  tax  ori  per- 
sonal property,  to  be  collected  with  the  county  rates  and  levies, 
for  the  use  of  the  commonwealth,  passed  the  25th  day  of  March 
1831 ;  and  the  mother  of  said  minors,  previous  to  the  levying  of 
the  tax,  was  married  to  Marshall  B.  Hickman,  with  whom  they 
then  resided  and  still  continue  to  reside. 

The  charge  of  the  learned  Judge  below  (Bell,  President),  was 
in  favour  of  the  defendant,  for  whom  judgment  was  entered 
accordingly,  which  was  now  assigned  for  error. 

The  case  was  re-argued  by 

Lewis,  for  the  plaintiffs  in  error.  The  questibn  in  this  case  is 
an  important  one,  and  arises  on  the  construction  of  the  Act  of 
13th  of  June  1836  (Purd.  315),  the  fifth  section  of  which  provides 
that  the  school  directors  shall  levy  a  tax,  &c.,  on  personal  pro- 
perty made  taxable  by  the  Act  of  25th  of  March  1831  ;  the  first 
section  of  which  Act  lays  a  tax  upon  "  all  personal  estate  and 
property  within  this  commonwealth,  &c.,  owned  or  possessed  by 
any  person  whatever,"  &c. 

1.  Is  the  property  of  minors  taxable?     The  words  "owned  or 
possessed   by  any  person  whatever,"  certainly  include   minors. 
This  appears  from  the  5th  section  of  the  Act  of  1836,  which 
excepts  widows'  dower  from  taxation. 

2.  The  guardian  is  chargeable  with  this  tax.    The  charge  must 
be  a  personal  one.      The  only  remedy  to  enforce  this  tax,  is  by 
distress  and  imprisonment,  under  the  Act  of  15th  of  April  1834. 
It  is  not  pretended  this  remedy  could  be  enforced  against   the 
minor.     The  guardian  is  the  responsible  person.     He  has  power 
to  sell  the  property,  or  recover  it  by  suit,  and  is  to  all  intents  and 
purposes  the  owner  and  possessor. 

3.  All  personal  property  in  the  district  is  made  chargeable  by 
the  Act  of  1836.     The  property  here  was  money,  and  stock  in 
bank.     What  is  the  situs  of  such  property,  in  point  of  law  ?     It 
has  no  locality — it  follows  the  law  of  the  person.     Story's  Conf. 
Laws  312.     As  the  defendant  resided  in  West  Chester,  it  was 
property  there,  even  though  it  might  have  been  stock  in  com- 
panies out  of  the  state.    It  is  observable  that  the  provisions  of  the 
Act  are  the  same  as  to  real  and  personal  estate.     The  residence 
of  the  guardian  is  the  residence  of  the  ward,  in  the  same  manner 
as  the  residence  of  the  parent  or  husband  is  that  of  the  child  or 
wife.     Story's  Conf.  Laws  44.     Suppose  the  guardian  has  two 
wards,  and  sends  one  to  West  Point  and  the  other  into  the  navy, 
the  residence  of  both  is  with  the  guardian,  in  legal  contemplation. 
When  one  of  these  wards  should  come  of  age,  he  would  vote  at 
West  Chester.     If  the  tax  were  to  be  assessed  in  East  Bradford 
township,  how  is  it  to  be  collected?     The  collector  is  not  allowed 
to  go  out  of  the  township.    The  construction  contended  for  on  the 
other  side,  would  exempt  from  taxation  the  personal  property  of 
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minors  held  and  received  by  their  guardians,  if  they  lived  out  of 
the  state. 

Smith,  contra.  The  impossibility  of  collecting  the  tax  in  East 
Bradford  would  not  give  it  to  West  Chester,  if  not  otherwise  in 
the  law.  In  School  Directors  v.  Carlisle  Bank,  (8  Watts  294),  Mr 
Justice  Kennedy  intimates  that  this  furnishes  no  reason  for  giving 
jurisdiction  to  a  district  not  having  authority  by  law.  The 
general  principle  of  taxation  is  to  raise  a  revenue  for  those  to  be 
benefited  by  it.  4  Serg.  fy  Rawle  355.  The  minor  has  no  inte- 
rest in  the  schools  at  West  Chester.  We  admit  personal  property 
follows  the  person ;  but  who  was  the  owner,  and  where  was  his 
residence  ?  The  Acts  of  Assembly  look  to  the  residence  of  chil- 
dren. To  obtain  the  appointment  of  a  guardian,  application  is  to 
be  made  where  the  minor  resides.  The  minor's  residence  is,  where 
his  person  is,  with  his  mother,  and  where  his  father  died.  The  idea 
of  his  residence  being  that  of  his  guardian,  is  a  mere  fiction,  and 
cannot  constitute  a  basis  for  taxation.  The  Act  of  28th  of  Feb- 
ruary 1835,  sec.  54,  relating  to  county  rates  and  levies,  provides 
that  no  infant  female  or  lunatic  shall  be  imprisoned  for  payment 
of  taxes.  This  would  be  useless,  if  the  infant's  property  were 
not  liable.  If  there  were  two  guardians,  living  in  separate  town- 
ships, the  tax  could  not  be  assessed. 

Lewis,  in  reply,  insisted  that  the  person  having  the  control  over 
the  children,  is  the  one  by  whom  the  domicil  is  to  be  ascertained. 
That  is  the  universal  rule,  applicable  to  guardians  as  well  as  hus- 
band and  wife.  If  the  wife  had  changed  her  domicil,  the  place 
where  the  father  died  would  be  the  children's;  but  as  soon  as  a 
guardian  is  appointed,  his  domicil  is  theirs.  If  there  be  two 
guardians,  in  several  townships,  each  must  be  charged  with 
what  he  has  in  his  hands. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J.  —  As  this  case  has  no  precedent,  we  must  decide 
it  on  grounds  of  reason  and  analogy ;  and  in  order  to  do  so,  it  is 
necessary  to  premise  certain  principles  about  which  there  is  no 
dispute.  The  domicil  of  an  infant  is  the  domicil  of  his  father, 
during  the  father's  lifetime,  or  of  his  mother  during  her  widow- 
hood, but  not  after  her  subsequent  marriage ;  the  domicil  of  her 
widowhood  continuing  in  that  event  to  be  the  domicil  of  her  child. 
A  husband  cannot  properly  be  said  to  stand  in  the  relation  of  a 
parent  to  his  wife's  children  by  a  previous  marriage,  where  they 
have  means  of  support  which  are  independent  of  the  mother,  in 
whose  place  he  stands  for  the  performance  of  her  personal  duties, 
because  a  mother  ^is  not  bound  to  support  her  impotent  children 
so  long  as  they  are  of  ability  to  support  themselves.  Neither  can 
they  derive  the  domicil  of  a  subsequent  husband  from  her,  because 
her  new  domicil  is  itself  a  derivative  one,  and  a  consequence  of 


Dec.  1841.]  OF  PENNSYLVANIA.  571 

[School  Directors  v.  James.] 

the  merger  of  her  civil  existence.  Her  domicil  is  his,  because  she 
has  become  a  part  of  him ;  but  the  same  thing  cannot  be  said  of 
her  children.  Having  no  personal  existence  for  civil  purposes, 
she  can  impart  no  right  or  capacity  which  depends  on  a  state  of 
civil  existence ;  and  the  domicil  of  her  children  continues,  after  a 
second  marriage,  to  be  what  it  was  before  it.  Thus,  we  see  that 
when  the  defendant  was  appointed  guardian  of  these  minor  chil- 
dren, their  domicil  was  in  the  township  of  East  Bradford,  where 
they  resided  with  their  mother,  if  that  were  important,  even  after 
her  second  marriage ;  and  as  the  situs  of  their  moveable  property 
attended  the  domicil  of  their  persons,  it  was  taxable  only  there. 
So  far  there  is  no  dispute.  But  as  a  father,  or  a  mother,  sui  juris, 
may  change  the  domicil  of  the  child  by  changing  the  domicil  of 
the  family,  provided  the  change  be  induced  for  a  disinterested 
motive — not,  for  instance,  to  change  the  rule  of  succession  in  the 
event  of  the  child's  death — the  question  is  whether  a  guardian  or 
tutor  stands  in  the  place  of  a  parent,  or  has  the  same  power ;  and 
it  is  still  a  vexed  one  with  the  civilians,  who  are  equally  divided 
in  regard  to  it.  Those  who  maintain  the  affirmative  of  it,  are 
corroborated  by  the  code  Civile,  which,  though  of  positive  enact- 
ment, is  supposed  to  be  founded,  in  this  particular,  on  the 
established  principles  of  civil  jurisprudence;  while  those  who 
maintain  the  negative  have,  on  their  side,  among  others,  the 
authoritative  name  of  Pothier.  But  the  former  are  supported  by 
the  approbation  of  Mr  Burge,  the  learned  British  commentator  on 
the  Conflict  of  Laws,  as  well  as  by  the  opinion  of  Sir  William 
Grant,  in  Pottinger  v.  Wightman,  (3  Merivale  67),  and  by  the 
decisions  of  some  of  the  American  courts ;  which  would  be  amply 
sufficient  to  turn  the  scale  of  authority,  were  it  not  for  the  power- 
ful doubt  thrown  in  on  the  other  side  by  Mr  Justice  Story. 
"  Notwithstanding,"  says  he,  "  this  weight  of  authority,  which, 
however,  with  one  exception,  is  applied  solely  to  the  case  of 
parents,  or  of  a  surviving  parent,  there  is  much  reason  to  ques- 
tion the  principle  on  which  the  decision  (in  Pottinger  v.  Wight- 
man) is  founded,  when  it  is  obviously  connected  with  a  change 
of  succession  to  the  property  of  the  child.  In  the  case  of  a 
change  of  domicil  by  the  guardian,  not  being  a  parent,  it  is 
extremely  difficult  to  find  any  reasonable  principle  on  which  it  can 
be  maintained  that  he  can,  by  any  change  of  domicil,  change  the 
right  of  succession  to  the  minors'  property."  Conflict  of  Laws, 
2d  ed.  §  506,  in  notes.  And  there  are  reasons  for  this  doubt  which 
seem  to  bear  it  out.  No  infant,  who  has  a  parent  sui  juris,  can 
in  the  nature  of  things,  have  a  separate  domicil.  This  springs 
from  the  status  of  marriage,  which  give  rise  to  the  institution 
of  families,  the  foundation  of  all  the  domestic  happiness  and  virtue 
which  is  to  be  found  in  the  world.  The  nurture  and  education 
of  the  offspring  make  it  indispensable  that  they  be  brought  up  in 
the  bosom,  and  as  a  part  of  their  parents'  family ;  without  which, 
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the  father  could  not  perform  the  duties  he  owes  them,  or  receive 
from  them  the  service  that  belongs  to  him.  In  every  community, 
therefore,  they  are  an  integrant  part  of  the  domestic  economy ; 
and  the  family  continues,  for  a  time,  to  have  a  local  habitation 
and  a  name,  after  its  surviving  parent's  death.  The  parents' 
domicil,  therefore,  is  consequently  and  unavoidably  the  domicil 
of  the  child.  But  a  ward  is  not  naturally  or  necessarily  a  part 
of  his  guardian's  family ;  and  though  the  guardian  may  appoint 
the  place  of  the  ward's  residence,  it  may  be,  and  usually  is,  a 
place  distinct  from  his  own.  When  an  infant  has  no  parent,  the 
law  remits  him  to  his  domicil  of  origin,  or  to  the  last  domicil  of 
his  surviving  parent ;  and  why  should  this  natural  and  wholesome 
relation  be  disturbed  by  the  coming  in  of  a  guardian,  when  a 
change  of  the  infant's  domicil  is  not  necessary  to  the  accomplish- 
ment of  any  one  purpose  of  the  guardianship  ?  The  appointment 
of  a  new  residence  may  be  necessary  for  purposes  of  education  or 
health;  but  such  a  residence  being  essentially  temporary,  was 
held,  in  Cutts  v.  Raskins,  (9  Mass.  R.  543),  insufficient  to  consti- 
tute a  domicil.  But,  granting  for  the  moment  that  a  guardian 
may,  for  some  purposes,  change  his  ward's  domicil,  yet  if  he  may 
not  exercise  the  power  purposely  to  disappoint  those  who  would 
take  the  property  by  a  particular  rule  of  succession,  (and  nearly 
all  agree  that  even  a  parent  cannot,)  how  can  he  be  allowed  to 
exercise  it  so  as  obviously  and  unavoidably  to  injure  the  ward 
himself?  It  is  true,  that  what  has  been  said  on  the  subject  has 
had  regard  to  a  change  of  national  domicil,  and  that  here  we 
have  to  do  with  a  supposed  change,  by  implication  of  law,  from 
one  township  to  another  in  the  same  county ;  but  the  power  of 
the  guardian  to  do  injury  can  be  no  greater  in  the  one  case  than 
it  is  in  the  other.  The  very  end  and  purpose  of  his  office  is  pro- 
tection ;  and  I  take  it,  that  there  is  no  imaginable  case  in  which 
the  law  makes  it  an  instrument  of  injury  by  implication.  Where, 
indeed,  he  acts  fairly  and  within  the  scope  of  his  authority,  the 
ward  must  bear  the  consequences,  because  he  must  bear  those 
risks  that  are  incident  to  the  management  of  his  affairs ;  but  that 
is  a  different  thing  from  burthening  him  with  a  loss  as  a  mere  tech- 
nical consequence  of  the  relation.  But  a  guardian  cannot  convert 
his  ward's  money  into  land,  or  his  land  into  money,  except  at  his 
own  risk;  and,  for  a  reason  more  imperative  than  any  to  be  found 
in  a  case  of  mere  conversion,  he  must  not  be  allowed  to  burthen 
his  ward  with  a  certainty  of  loss  by  subjecting  his  property  to 
taxation  for  purposes  in  which  the  ward  has  not  an  interest.  It 
is  said  that  these  minors  may  receive  an  equivalent  for  their  con- 
tributions to  the  school  fund  by  participating  in  the  instruction 
which  it  was  intended  to  dispense ;  but  the  district  in  which  their 
parents  resided,  has  elected  to  reject  both  the  benefits  and  the 
burthens  of  it ;  and  to  say  they  are  bound  by  the  election  made 
by  the  inhabitants  of  their  guardian's  district,  is  to  assume  the 
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ground  in  dispute — that  their  domicil  has  been  changed.  A  guar- 
dian has  indeed  power  over  his  ward's  person  and  residence ;  but 
it  follows  not  that  the  ward's  domicil  must  attend  that  of  his  guar- 
dian, for  there  is  nothing  in  a  state  of  pupilage  which  requires  it 
to  do  so.  We  are  of  opinion,  then,  that  the  domicil  of  a  ward  is 
not  necessarily  the  domicil  of  his  guardian ;  and  that  the  personal 
property  of  these  children  was  not  taxable  by  the  borough  of 
West  Chester. 

Judgment  affirmed. 
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ABANDONMENT. 

BOARD  OF  PROPERTY,  1. 

ABATEMENT. 

FOREIGN  ATTACHMENT,  1,  2. 

1.  A  misnomer  of  the  plaintiff,  in  an  action  by  a  corporation,  must  be 
taken  advantage  of  by  a  plea  in  abatement.     Gray  v.  The  Monongahela 
Navigation  Company,  156. 

2.  Quaere?    May  the  pendency  of  a  personal  action  for  the  same  cause  in 
a  foreign  state  be  pleaded  in  abatement?    Irvine  v.  Lumbermen's  Sank,  190. 

ACCOUNT. 

If  one  who,  by  the  nature  of  his  agreement,  is  bound  to  keep  an  ac- 
count of  profits,  refuses  or  neglects  to  produce  it  upon  the  trial  of  a  cause 
involving  a  settlement  of  his  accounts,  the  jury  will  be  justified  in  charging 
him  beyond  what  it  can  be  shown  he  received.  Dickey  v.  M'Cullough,  88. 

ACTS  OF  ASSEMBLY. 
EVIDENCE,  1. 

1.  An  Act  of  Assembly  directing  a  judgment  to  be  opened  and  the  defend- 
ant let  into  a  defence  upon  the  plea  of  payment,  is  the  exercise  of  a  juris- 
diction of  a  remedial  character,  partly  legislative  and  partly  judicial,  and  not 
in  violation  of  the  constitution. 

Legislative  and  judicial  powers  sometimes  so  commingle,  that  the  exer- 
cise of  a  certain  kind  of  judicial  authority  in  the  passage  of  a  law  is  in 
accordance  with  precedents,  and  not  contrary  to  received  constitutional  prin- 
^      ciples,  nor  such  as  a  court  could  annul.    Braddee  v.  Brownfield,  271. 

2.  An  Act  of  Assembly  authorized  a  sale  of  real  estate  by  a  trustee  to  be 
appointed  by  tfie  Orphans'  Court,  the  court  to  prescribe  the  time,  place,  and 
manner  of  his  sale.     Held,  that  this  contemplated  a  future  sale,  and  also  a 
public  sale,  and  that  a  private  sale  before  the  passage  of  the  Act  was  invalid, 
notwithstanding  it  was  approved  of  by  the  Orphans'  Court. 

The  suit  to  enforce  payment  of  the  purchase  money  in  such  case,  can  only 
be  brought  by  the  trustee,  and  not  in  the  name  of  the  cestui  que  trust.  Ellct 
v.  Paxson,  418. 

ACTION. 

ACTS  OF  ASSEMBLY,  2. 

ATTORNEY  AT  LAW,  1. 

BILLS  OF  EXCHANGE,  6. 

CONTRACT. 

INTEREST. 

PRINCIPAL  AND  AGENT,  3. 

WORK  AND  LABOUR. 

S.  A.  &  W.  E.  and  the  firm  of  I.  C.  J.,  O.  &  Co.,  merchants,  residing  in  Phi- 
ladelphia, agreed  with  N.  D.  and  with  each  other,  to  enter  into  the  Chinese 
trade,  for  not  less  than  three  nor  more  than  five  years :  the  first  named  par- 
ties furnishing  capital  to  send  two  ships  annually  to  Canton  via  England ; 
and  N.  D.  giving  his  services  in  selling  the  goods  at  Canton  and  investing  the 


576  INDEX. 

ACTION. 

proceeds  in  return  cargoes,  separately  consigned  to  the  parties  in  Philadelphia, 
in  proportion  to  their  respective  shares.  N.  D.  was  not  to  bear  any  part  of 
the  loss  on  dry  goods,  but  was  to  share  equally  with  the  others  the  profits 
on  their  sales  and  to  receive  a  commission  on  specie  as  well  as  other  parts 
of  each  cargo.  His  profits  and  commissions  were  to  be  taken  out  at  Canton 
and  shipped  on  his  separate  account  in  one  of  the  company's  vessels ;  and 
the  funds  of  the  other  parties  were  to  be  invested  for  each  of  them  on  separate 
account;  and  Chinese  goods  separately  invoiced  and  consigned  to  them  in 
proportion  to  their  shares,  without  regard  to  the  state  of  the  partnership  ac- 
counts. This  arrangement  continued  during  the  contemplated  period  of  five 
years,  and  was  succeeded  by  another  between  N.  D.,  on  the  one  hand,  who 
was  to  receive  a  commission  on  dry  goods  instead  of  profits,  and  the  other 
parties,  on  the  other  hand,  except  W.  E.  who  had  retired.  It  was  succeeded 
by  another  on  the  same  terms,  except  that  the  concern  guaranteed  that  the 
commissions  should  not  fall  short  of  $25,000  per  year.  Held,  that  a  joint 
action  for  money  had  and  received,  to  recover  the  proceeds  of  sales  made  in 
the  second  and  third  periods,  might  be  maintained  by  S.  A.  &  I.  C.  J.,  O. 
&  Co.  against  N.  D. 

Held  also,  that  N.  D.  could  not  set-off  in  such  suit  a  debt  due  to  him  by 
S.  A.  Archer  v.  Dunn,  327. 

AFFIDAVIT  OF  DEFENCE. 

1.  The  Act  of  28th  March  1835,  establishing  the  affidavit  system  in  the 
District  Court,  applies  to  an  action  on  a  bank  note,  in  which  the  plaintiff 
seeks  to  recover  the  amount,  with  twelve  per  cent,  interest,  for  refusal  to  pay 
on  demand  at  the  banking-house. 

If  averments,  beyond  the  instrument  of  which  a  copy  is  filed,  are  set  forth 
by  the  plaintiff  in  a  statement  or  memorandum,  the  defendant  may  deny 
them  in  his  affidavit;  if  not  denied,  they  are  admitted. 

If  the  averment  is  obscure,  on  the  defendant's  pointing  it  out,  the  plain- 
tiff may  amend. 

In  a  suit  on  a  note  the  court  may  give  judgment  for  the  plaintiff  by  de- 
fault for  want  of  a  sufficient  affidavit  of  defence,  without  requiring  the  plain- 
tiff to  surrender  the  note,  and  assess  the  damages  without  writ  of  inquiry. 
Bank  of  the  United  Slates  v.  Thayer,  443.  Same  v.  Lockhart,  443. 

2.  It  is  not  necessary,  under  the  affidavit  system  established  by  the  Act 
of  28th  of  March  1835,  for  the  District  Court,  that  a  declaration  or  state- 
ment should  be  filed  in  all  cases,  though  the  court  may  direct  it  to  be  done. 

The  lessee  is  not  discharged  from  an  express  covenant  to  pay  rent,  by  the 
lessor's  recognising  the  assignee  of  the  lease  as  tenant,  and  receiving  rent 
from  him,  though  the  lessee  never  entered. 

An  affidavit  that  the  defendant  did  not  enjoy  the  privileges  covenanted  for 
by  the  lessor,  is  not  an  averment  that  the  lessor  had  prevented  him  from  the 
enjoyment  of  them. 

It  seems  that  if  two  defendants  are  sued,  and  one  only  is  served  with  pro- 
cess, and  appears  and  makes  defence,  a  judgment  entered  generally  is  a  judg- 
ment against  such  defendant  only.  Dewey  v.  Dupuy,  553. 

AGENT. 

MORTGAGE,  1. 

PRINCIPAL  AND  AGENT,  1,  2. 

AGREEMENT. 

CONTRACT,  3. 

VENDOR  AND  VENDEE,  4. 

WORK  AND  LABOUR,  1. 

ALTERATION. 

BILLS  OF  EXCHANGE,  6. 
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APPEAL. 

ARBITRATION  AND  AWARD,  2. 

1.  The  court  will  not  grant  a  rule  to  an  appellant  from  a  decree  of  an 
Orphans'  Court,  to  take  depositions  to  supply  matters  not  heard  by  the  court 
below,  unless  after  a  hearing  they  are  of  opinion  that  the  justice  and  equity 
of  the  case  require  it.     Rees's  Appeal,  417.     Dyotfs  Appeal,  417. 

2.  On  appeals  from  the  decrees  of  the  Courts  of  Common  Pleas,  for  set- 
tlement of  accounts  of  assignees,  and  distribution  of  moneys,  the  matter  is 
not  taken  up  de  nmo  in  the  Supreme  Court,  but  confined  to  the  exceptions 
taken  before  auditors  or  before  the  court  below. 

No  one  is  entitled  to  a  hearing  on  an  appeal  but  a  party  who  enters  an 
appeal.  Estate  of  J.  B.  &  C.  W.  Dyott,  557. 

APPEARANCE. 

1.  Where  the  writ  is  served  but  upon  one  of  two  defendants,  and  there  is 
a  general  appearance  by  attorney,  and  trial  of  the  cause  upon  its  merits, 
the  verdict  and  judgment  will  be  sustained,  although  the  issue  be  by  one 
only.     Hall  &  M'Kehey  v.  Law,  121. 

2.  Every  intendment  will  be  made  in  support  of  a  judgment,  especially 
in  a  case  where  no  motion  was  made  in  the  court  below  to  correct  an  appa- 
rent irregularity  in  the  mode  of  entering  it.     Hall  $r  M'Kelvey  v.  Law,  135. 

ARBITRATION  AND  AWARD. 

1.  The  remedy  to  recover  the  amount  of  an  award  at  common  law,  is 
upon  the  award,  and  not  upon  the  submission;  the  Act  of  Limitations  is 
therefore  no  bar  to  the  action.     Rank  v.  Hill,  56. 

2.  An  appeal  from  an  award  of  arbitrators  by  one  of  two  defendants,  will 
not  be  considered  an  appeal  by  both  unless  such  distinctly  appears  to  have 
been  the  intention  of  the  party  appealing.     Rice  v.  Foster,  58. 

3.  A  reference  and  award  have  a  conclusive  effect  in  determining  a  dis- 
pute about  a  personal  right.     Speer  v.  HFChesney,  233. 

ASSESSMENT. 

LIMITATIONS,  5. 

ASSIGNMENT. 
APPEAL. 
AUDITOR,  1. 

1.  An  assignee  under  a  voluntary  deed  of  assignment  for  the  benefit  of 
creditors  is  not  required  to  take  immediate  possession  of  the  goods  assigned  ; 
he  may  suffer  them  to  remain  in  the  possession  of  the  assignor  for  thirty 
days  without  subjecting  them  to  an  execution  of  a  creditor  of  the  assignor. 
Mitchell  v.  Willock,  253. 

2.  An  assignee,  in  order  to  procure  bail,  consented  to  let  the  trust  money 
go  into  the  hands  of  the  bail,  and  he  used  it  in  his  business ;  the  assignee 
is  chargeable  with  interest  from  the  time  the  money  thus  passed. 

The  funds  being  partly  wasted  by  such  bail,  and  not  forthcoming  when 
payable  over,  the  assignee  is  not  allowed  commissions. 

Quaere?  Where  a  bailee  or  commission  merchant  makes  an  assignment  for 
the  benefit  of  his  creditors,  and  the  proceeds  after  sale  are  in  the  hands  of 
his  assignee  for  distribution,  whether  the  principal  or  owner  of  goods  thus 
disposed  of,  or  his  assignee  under  the  Insolvent  Act,  may  come  in  as  a 
creditor  before  the  auditor  appointed  to  distribute? 

It  is  certain,  however,  that  where  no  assignment  has  been  made  under 
the  Insolvent  Act,  the  creditors  of  such  principal  or  owner,  cannot,  though 
he  may  have  been  in  prison.  Estate  of  J.  B.  &  C.  W.  Dyott,  557. 

ASSUMPSIT. 

ACTION. 

WORK  AND  LABOUR. 
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ATTACHMENT. 

FOREIGN  ATTACHMENT,  1. 

SHERIFF'S  SALE,  3. 

A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  Court 
of  Common  Pleas,  in  pursuance  of  the  Act  of  1810,  is  such  a  judgment  of 
that  court  as  an  attachment  may  issue  upon,  under  the  provisions  of  the 
Act  of  16th  June  1836.  Hitchcock  v.  Long,  169. 

ATTORNEY  AT  LAW. 
APPEARANCE,  1,  2. 
ERROR,  5. 

1.  If  the  holder  of  a  note  place  it  in  the  hands  of  an  attorney  at  law,  with 
instructions  to  bring  suit  upon  it,  and  the  attorney,  acting  under  the  honest 
impression  that  he  would  best  promote  the  interest  of  his  client  by  not 
bringing  suit  immediately,  omits  to  do  so,  and  the  money  is  afterwards  lost 
by  the  insolvency  of  the  payor,  the  attorney  is  liable  in  an  action  against 
him  ;  and  the  measure  of  damages  is  what  might  have  been  recovered  from 
the  payor  of  the  note,  if  suit  had  been  brought  when  the  note  was  placed  in 
the  hands  of  the  attorney  for  collection.     Cox  v.  Livingston,  103. 

2.  In  an  action  by  an  attorney  at  law  to  recover  an  account  for  professional 
services  rendered  to  the  defendant,  the  plaintiff  is  entitled  to  recover  inte- 
rest.    Gray  v.  Van  jlmringe,  128. 

AUCTION. 

1.  A  purchaser  at  auction  "for  cash  before  removal  of  goods,"  is  liable 
in  a  suit  by  the  vendor,  unless  he  show  an  offer  to  pay  the  price  and  remove 
the  goods  purchased,  or  that  the  plaintiff  prevented  it. 

In  such  case,  if  the  purchaser,  not  having  the  cash,  agree  to  meet  the  next 
day  and  settle,  he  is  liable  if  the  vendor  have  the  goods  ready  at  the  time 
fixed,  and  the  purchaser  fail  to  meet  at  that  time  and  pay  for  the  goods ;  and 
a  subsequent  tender  of  the  price  is  not  sufficient,  if  it  does  not  embrace  costs 
subsequently  incurred  in  removing  and  preserving  them ;  but  the  vendor 
may  proceed  to  a  re-sale. 

If  the  proceeds  of  the  re-sale  exceed  the  price  of  the  first  sale,  but  do  not 
cover  the  costs  of  removing  and  preserving  the  goods,  the  vendor  is  liable 
for  such  costs.  Cojfman  v.  Hampton,  377. 

2.  Where  a  purchase  is  made  at  auction  of  numerous  articles  of  personal 
property,  at  one  and  the  same  time,  and  from  the  same  vendor,  the  whole 
constitutes  but  one  entire  contract,  though  the  articles  purchased  are  struck 
off  separately,  at  separate  and  distinct  prices.    Ibid. 

AUDITOR. 

APPEAL. 

ASSIGNMENT. 

An  auditor  appointed  to  distribute  moneys  cannot  inquire  into  a  judgment 
rendered  in  court,  but  must  take  it  as  conclusive.  He  may  adjourn  the  case 
to  enable  a  party  to  apply  to  the  court  to  open  the  judgment.  Estate  of  /. 
B.  &  C.  W.  Dyott,  557. 

BANK. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  3. 

1.  The  discounting  of  a  note  made  payable  "in  the  office  notes  of  the 
bank,"  is  not  a  violation  of  the  14th  article  of  the  Act  of  the  25th  March 
1824,  which  prohibits  corporations  from  dealing  otherwise  than  upon  legiti- 
mate subjects  of  banking.    Irvine  v.  Lumbermen's  Bank,  190. 

2.  In  February  1836,  the  defendant,  T.  W.  D.,  set  up  a  banking  estab- 
lishment called  the  Manual  Labour  Bank,  and  gave  to  certain  trustees  a  bond 
and  warrant  of  attorney,  reciting,  among  other  things,  that  whereas  T.  W. 
D.  has  already,  and  is  about  to  issue  his  certain  promissory  notes  for  the 
payment  of  divers  sums  of  money  on  their  being  presented  at  his  banking- 
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house  in  the  city  of  Philadelphia,  according  to  the  tenor  and  effect  of  said 
notes,  now  the  condition  is  such,  that  if  the  above  bounden  T.  \V.  D.  shall 
at  all  times  hereafter  pay  and  discharge  all  and  every  the  promissory  notes 
made  payable  by  him  as  aforesaid,  then  the  said  obligation  to  be  void.  Held, 
that  it  embraced  all  notes  whatever  in  the  nature  of  bank-notes,  whether 
payable  on  demand  or  post-notes  payable  at  any  future  period. 

Held  also,  that  J.  R.,  who,  in  May  1837,  took  an  assignment  of  it  from 
the  trustees,  and  in  May  1838  re-assigned  it  to  them,  and  after  the  execution 
of  the  bond,  and  before  the  re-assignment  advanced  a  large  sum  of  money 
to  the  obligor  on  an  invoice  of  goods  and  glassware,  as  collateral  security, 
which  the  obligor  retained  in  his  possession  and  sold  in  July  1837  to  third 
persons,  who  removed  and  disposed  of  it,  any  negligence  on  the  part  of 
such  obligor  would  not  affect  J.  R.,  as  between  him  and  other  creditors  of 
the  obligor,  though  it  might  be  otherwise  as  between  him  and  a  surety.  In 
the  matter  of  Dr  T.  W.  Dyotfs  Estate,  463. 

BANK-NOTE. 

AFFIDAVIT  OF  DEFENCE,  1. 

BANK. 

In  an  action  upon  a  promissory  note  for  the  payment  of  a  certain  sum  in 
bank-notes  of  a  certain  bank,  the  measure  of  damages  is  the  amount  of  the 
note  with  interest,  and  not  the  specie  value  of  the  bank-notes;  but  in  exe- 
cuting the  judgment,  the  court  will  take  care  that  no  injustice  be  done.  Ir- 
vine v.  Lumbermen's  Bank,  190. 

BARGAIN  AND  SALE. 
DEED,  3. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
BANK,  1,  2. 
BANK-NOTE,  1. 
COLLATERAL  SECURITY,  1. 
EVIDENCE,  2. 
PARTNER,  2. 
WITNESS,  1. 

1.  The  addition  of  the  word  "  surety"  to  the  name  of  one  of  several  sign- 
ers to  a  note  does  not  change  his  character  or  liability  from  that  of  a  promisor 
to  that  of  a  guarantor.     Kleckner  v.  Klapp,  44. 

2.  The  making  of  a  negotiable  note  at  a  particular  place  does  not  make 
it  payable  there,  or  supersede  the  necessity  of  giving  notice  to  the  drawer 
where  he  resides,  in  order  to  charge  the  endorser.     Lighlner  v.  Will,  140. 

3.  A  bank  which  discounts  the  note  of  several  individuals  cannot  be  affect- 
ed by  a  fraud  or  misunderstanding  among  the  drawers  themselves,  unless  it 
participated  in  it.     Irvine  v.  Lumbermen's  Bank,  190. 

4.  If  a  note  be  given  for  an  entire  consideration,  part  of  which  is  legal 
and  part  illegal,  the  whole  contract  fails,  and  there  can  be  no  recovery  upon 
the  note ;  but  if  there  be  several  considerations,  each  having  its  own  value 
fixed  by  a  separate  contract,  some  of  which  are  legal  and  some  illegal,  it 
fails  in  part,  and  is  good  as  to  the  residue.     Frazier  v.  Thompson,  235. 

5.  If  the  drawee  of  a  bill  or  maker  of  a  note  remove  from  his  usual  place 
of  residence  to  another  in  the  same  state  or  kingdom,  the  holder  must  make 
reasonable  endeavour  to  find  out  whither  he  has  removed,  and  if  he  succeed, 
present  the  bill  or  note  for  payment. 

But  if  the  drawee  or  maker  has  absconded,  that  circumstance  will  dis- 
pense with  the  necessity  of  making  further  inquiry  after  him. 

The  same  rule  applies  when  the  drawee  or  maker  removes  into  another 
jurisdiction  after  the  execution  of  the  instrument. 

Where  after  accepting  a  bill  and  making  a  note  in  Ireland,  the  party  left 
Ireland  for  America,  it  was  held  to  dispense  with  any  effort  by  the  holder  to 
make  presentment. 
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The  same  rule  applies  to  the  case  of  an  endorser  absconding  from  Ireland, 
under  like  circumstances,  even  though  his  place  of  residence  in  America 
becomes  afterwards  known  to  the  holder. 

Where  the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note  is  the 
prior  debtor,  and  the  acceptor  and  maker  lent  his  name  for  his  accommoda- 
tion, he  is  considered  a  drawer  without  funds,  and  not  entitled  to  notice. 

The  plaintiff  may  recover  on  a  count  for  goods  sold  and  delivered  against 
the  drawer  and  endorser  of  a  bill  and  the  endorser  of  a  note,  if  he  has  not 
been  guilty  of  laches.  Reid  v.  Morrison,  401. 

6.  If  the  figure  4  in  a  promissory  note,  originally  dated  in  1834,  be  alter- 
ed by  the  holder  without  the  consent  or  knowledge  of  the  maker  into  a  6,  it 
avoids  the  note. 

If  a  suit  on  a  note  endorsed  by  the  payee  in  blank,  be  brought  in  the  name 
of  one  who  knew  nothing  of  the  suit  till  after  it  was  brought,  had  no  claim 
for  the  money,  and  had  no  interest  in  it,  the  jury  may  be  directed  to  find  a 
verdict  for  the  defendant  on  that  ground  only. 

If  a  subsequent  suit  be  brought  in  the  name  of  the  real  holder,  such  for- 
mer verdict  and  judgment  are  not  a  bar  to  his  recovery  on  the  note. 

It  may  not  be  error  for  the  court  below  to  admit  or  reject  evidence,  where 
its  pertinency  or  materiality  does  not  distinctly  appear  to  a  court  of  error. 
Hocker  v.  Jamison,  438. 

7.  The  consideration  of  a  note  given  for  goods  sold  may  be  proved  by  a 
third  person,  without  the  production  of  the  books  in  which  the  goods  were 
charged.  • 

Where  a  bill  or  note  is  made  payable  at  a  particular  place,  it  is  not  neces- 
sary that  the  payee  should  aver  presentation  at  that  place. 

Qusere.  Whether,  if  the  maker  or  acceptor  of  a  note  or  bill,  which  is 
made  payable  at  a  bank,  pays  the  money  into  the  bank  to  the  credit  of  the 
payee,  and  leaves  it  there,  it  will  discharge  him. 

A  sheriff,  in  an  action  against  him  by  the  payee  of  a  note,  for  allowing 
an  escape  of  the  maker  from  arrest,  under  a  capias  ad  respondendum,  may 
set  up  the  same  defence  as  the  maker  might  have  done.  Filler  v.  Seckley,  458. 

BOARD  OF  PROPERTY. 

The  decision  of  the  Board  of  Property  upon  a  caveat  to  a  return  of  sur- 
vey, is  conclusive  of  the  rights  of  the  parties,  unless  he,  against  whom  the 
decision  is  made,  institutes  an  action  of  ejectment  for  the  land,  within  six 
months;  and  this,  whether  he  be  in  or  out  of  possession. 

To  avoid  the  absolute  bar  of  such  decision  by  the  Board  of  Property,  it 
is  not  sufficient  that  an  action  of  ejectment  was  instituted  within  six  months 
by  the  party,  in  whose  favour  the  decision  was  made,  against  a  third  person, 
to  which  the  losing  party  caused  himself  to  be  made  a  co-defendant. 

And  if  an  ejectment,  under  such  circumstances,  be  brought  within  the 
six  months,  it  must  be  duly  prosecuted ;  and  if  the  plaintiff  suffer  twenty 
years  to  elapse  without  an  effort  to  get  the  cause  tried,  it  will  be  presumed 
that  he  has  abandoned  his  action,  and  a  patent  may  issue  to  the  other  party. 
Wilson  v.  Memus,  255. 

BOND. 

BANK,  2. 

COLLATERAL  SECURITY,  1. 
MORTGAGE,  1. 
REPLEVIN  BOND,  1,  2. 

BRIDGES. 

The  re-construction  of  a  county  bridge  which  has  been  swept  away  by  a 
freshet,  must  be  by  the  county  commissioners,  with  the  sanction  of  the 
Court  of  Quarter  Sessions  and  the  grand  jury. 

It  seems,  the  county  commissioners  alone  have  no  authority  to  erect  or 
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maintain  bridges.  The  power  to  repair  them,  as  well  as  to  erect  bridges 
over  small  creeks,  rivulets,  &c.,  is  given  to  the  supervisors;  but  bridges  of 
a  larger  class,  too  expensive  for  a  township,  are  to  be  erected  and  repaired 
by  the  county  commissioners,  with  the  sanction  of  the  Court  of  Quarter 
Sessions  and  the  grand  jury.  Commonwealth  v.  Commissioners  of  Monroe 
County,  495. 

BOOK  OF  ENTRIES. 

1.  When  a  purchaser  at  a  store  selects  the  articles  he  wants,  and  has  them 
set  aside  to  be  sent  for  by  him,  or  to  be  sent  to  him  by  the  merchant,  then 
is  the  time  to  make  the  entry  of  a  charge  against  the  purchaser ;  and  such 
entry  is  evidence.     Parker  v.  Donaldson,  9. 

2.  If  a  clerk  who  made  original  entries  in  a  book  be  temporarily  absent 
from  the  state,  such  entries  may  be  given  in  evidence  upon  proof  of  his 
handwriting.     Hay  v.  Kramer,  137. 

CAVEAT. 

BOARD  OF  PROPERTY,  1. 

CHARTER. 

CORPORATION,  4,  6. 

CITY  DISTRICT. 
PITTSBURGH,  1. 

COLLATERAL  SECURITY. 

A  person  may  relinquish  a  collateral  security  given  to  him  by  his  debtor 
without  the  consent  of  the  other  creditors  of  the  debtor,  and  not  thereby  lose 
his  resort  against  the  debtor's  property,  though  he  might  be  liable  to  the 
debtor  if  the  security  was  lost  by  his  negligence. 

Although  such  creditor  be  also  a  nominal  trustee  for  the  creditors  of  the 
debtor,  that  would  not  affect  his  claim  against  the  trust  estate,  if  he  has  not 
violated  his  duty  as  trustee. 

Nor  if  such  creditor  afterwards  take  the  bond  of  the  original  debtor,  and 
another  bond  of  two  others  as  collateral  security  for  his  advances,  and  then 
release  the  latter,  but  with  a  stipulation  that  it  should  not  affect  the  liability 
of  the  original  obligor,  is  his  claim  against  the  trust  fund  affected. 

But  it  is  clear,  that  when  the  money.is  advanced  after  the  sale  of  the  goods 
pledged,  the  claim  of  the  advancing  creditor  is  not  affected  by  having  parted 
with  the  goods. 

Notes  of  a  bank  received  as  collateral  security  after  such  bank  has  sus- 
pended specie  payments,  but  afterwards  gone  on  for  a  time  under  a  specific 
arrangement,  are  embraced  by  a  bond  given  to  secure  the  notes  of  the  bank, 
if  the  creditors  on  notes  issued  before  the  suspension  omitted  to  issue  pro- 
cess of  execution  under  the  bond  when  forfeited,  and  gave  no  notice  to  re- 
ceivers of  notes  afterwards  issued. 

Nor  is  it  any  objection  that  such  notes  were  taken  from  the  obligor  as  col- 
lateral security  for  moneys  advanced  to  the  obligor  after  the  suspension,  if 
the  transaction  was  bona  fide,  and  for  a  debt  fairly  due. 

Nor  that  it  was  done  after  the  obligor  had  given  bond  to  take  the  benefit 
of  the  Insolvent  Act. 

A  creditor  holding  collateral  security  has  a  right  to  come  in  on  the  fund  of 
his  debtor  chargeable  with  it,  to  the  full  amount  of  the  notes  received,  provid- 
ed it  does  not  exceed  his  debt.  In  the  matter  of  Dr  T.  W.  Dyott's  Estate,  463. 

COLLECTOR  OF  TAXES. 

OFFICER,  2. 

1.  In  the  appointment  of  collectors  of  taxes,  the  county  commissioners 
have  a  duty  and  responsibility  which  necessarily  give  the  appointment  ab- 
solutely to  them,  and  they  are  not  bound  in  all  cases  to  appoint  either  of  the 
H.  —  2v* 
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persons  returned  by  the  assessors ;  and  if  the  persons  returned  by  the  asses- 
sors are  in  all  particulars  competent  for  the  office,  and  the  commissioners 
refuse  to  appoint  either,  they  may  have  a  remedy  to  compel  their  appoint- 
ment; but  a  tax-payer  cannot  take  any  advantage  of  a  dereliction  of  duty 
on  the  part  of  the  commissioners  in  such  case.  Kingsbury  v.  Ledyard,  37. 

2.  A  collector  of  taxes  is  a  public  officer  to  whose  official  acts  credit 
should  be  given  ;  his  duplicate  and  an  entry  made  therein  by  him  of  the  pay- 
ment of  a  tax,  is  good  evidence  of  the  fact  of  payment,  independent  of  the 
oath  of  the  collector  himself.  Overseers  of  Lewisburg  v.  Overseers  of  Au- 
gusta, 65. 

COMMISSIONS. 

ASSIGNMENT,  2. 
PRINCIPAL  AND  AGENT,  3. 

CONDITION. 

An  estate  on  condition  may  be  forfeited  by  a  non-performance  of  the  con- 
dition within  a  reasonable  time,  and  the  estate  revests  without  the  formality 
of  a  re-entry ;  but  if  the  party  once  dispense  with  the  condition,  he  cannot 
afterwards  enter  for  a  subsequent  breach  of  it;  his  remedy  in  such  case  is 
an  action  of  covenant  for  the  breach  of  the  contract.  Dickey  v.  M'Cul- 
lough,  88. 

CONSIDERATION. 

BILLS  OF  EXCHANGE,  4,  7. 

CONSTABLE. 

EXECUTION,  1. 

If  a  constable,  by  reason  of  negligence,  becomes  liable  for  the  amount  of 
an  execution  placed  in  his  hands,  the  issuing  of  a  subsequent  execution  is 
not  a  relinquishment  by  the  plaintiff  of  his  right  to  recover  from  the  consta- 
ble. 

In  an  action  against  a  constable  founded  upon  negligence  in  not  returning 
an  execution,  it  is  competent  for  the  defendant  to  prove  that  the  judgment 
was  paid  before  the  execution  issued.  Evans  v.  Soggs,  229. 

CONSTITUTIONAL  LAW. 

ACTS  OF  ASSEMBLY. 
PITTSBURGH,  1. 

CONTRACT. 

CORPORATION,  3. 
VENDOR  AND  VENDEE,  4. 
WORK  AND  LABOUR,  1,  2. 

1.  A  subsequent  parol  agreement  varying  the  terms  of  a  sealed  contract, 
cannot  be  tacked  to  it,  so  as  to  make  the  whole  a  covenant  between  the  par 
ties.     Vaughn  v.  Ferris,  46. 

2.  A  and  B  entered  into  a  written  contract  by  which  A  agreed  to  procure 
a  conveyance  to  be  made  to  B  for  certain  mills  and  real  estate,  in  considera- 
tion of  which  B  covenanted  to  advance  money  to  pay  the  encumbrances  upon 
the  estate,  and  to  carry  on  the  works  for  a  certain  time  until  he  should  be 
reimbursed  the  money  which  he  should  advance,  expenses,  &c.,  and  then  he 
should  re-convey  one-half;  by  subsequent  agreements,  the  parties  modified 
and  changed  their  original  contract;  and  after  the  mills  and  works  had  been 
carried  on  some  time,  A  brought  an  ejectment  for  the  estate  against  B  to 
compel  a  re-conveyance.     Held,  that  the  action  could  be  maintained,  and 
must  be  considered  as  a  bill  in  equity,  in  which  the  court  and  jury  must 
settle  the  account  between  the  parties  upon  the  principles  of  their  own  agree- 
ments, and  fix  the  balance  due  by  either  party,  and  enforce  the  payment  of 
it  by  means  of  a  conditional  verdict.     Dickey  v.  M^Cullough,  88. 
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3.  A  parol  agreement  by  one  party  to  a  covenant  to  waive  the  perform- 
ance of -a  certain  part  of  the  covenant  by  the  other  party,  is  not  such  an 
alteration  of  the  contract  as  will  render  necessary  a  change  in  the  form  of 
action  upon  it. 

Upon  a  contract  to  deliver  a  specific  article  at  a  particular  time  and  place 
upon  the  payment  of  the  price,  if  the  article  be  delivered,  and  the  price  be 
not  paid,  the  party  delivering  may  remove  it,  and  sell  it  to  another,  and 
charge  the  party  failing  to  pay  with  the  difference  in  price,  as  a  measure  of 
damages;  and  under  such  circumstances,  the  receipt  of  money  after  the 
time  for  delivery  by  the  party  delivering,  on  account  of  the  contract,  will 
not  preclude  him  from  recovering  damages.  M'Combs  v.  M^Kennan,  216. 

4.  The  damages  which  may  be  recovered  for  the  breach  of  a  mere  verbal 
contract  to  convey  land,  are  not  to  the  whole  amount  of  the  purchase  money, 
as  that  would  be  to  enforce  specific  performance. 

The  damages  should  only  equal  the  loss  sustained  by  non-fulfilment  of 
the  contract,  which,  in  a  suit  by  vendor  against  vendee  for  not  accepting  a 
deed  for  the  land,  may  be  the  difference  between  the  value  of  the  property 
at  the  time  of  the  refusal,  and  the  sum  agreed  on  as  the  price.  Ellet  v.  Pax- 
son,  418. 

CORPORATION. 

ABATEMENT,  1. 

1.  After  the  issuing  of  letters  patent  by  the  governor,  in  compliance  with 
the  requisition  of  an  Act  of  Assembly  creating  a  corporation,  a  deed  of  con- 
veyance to  the  company  is  good  and  effectual  to  vest  the  estate  conveyed  in 
it ;  although  they  may  not  have  been  so  far  organized  as  to  have  elected  their 
officers;  and  their  assent  to  it  will  be  presumed.     Rathbone  v.  Tioga  Navi- 
gation Company,  74. 

2.  A  conveyance  of  land  to  a  company  for  the  purpose  of  constructing  a 
rail-road  upon  it,  "  provided  the  same  does  not  interfere  with  buildings  on 
said  land,"  will  be  so  construed  as  to  prevent  the  construction  of  the  road  so 
near  to  the  buildings  as  to  endanger  their  safety  or  destroy  their  usefulness. 
Ibid. 

3.  A  corporation  may  become  bound  by  an  express  or  implied  contract, 
or  with  or  without  seal.     Ibid. 

4.  An  alteration  in  a  charter  of  incorporation,  by  which  additional  privi- 
leges are  given  to  the  corporation,  is  not  such  an  invasion  of  the  contract  of 
subscription  as  will  relieve  the  subscriber  to  its  stock  from  his  liability  to 
pay  ;  although  the  additional  privileges  granted  may  extend  the  liabilities  of 
the  company,  and  thus  incidentally  affect  the  stockholder.     Gray  v.  Monon- 

'  gahela  Navigation  Company,  156. 

5.  A  misnomer  of  the  corporation,  in  a  public  notice  to  subscribers  for 
stock  to  pay  instalments  of  stock  subscribed,  is  immaterial  in  an  action  by 
the  corporation  against  the  subscriber  upon  his  obligation  to  pay.     Ibid. 

6.  The  violation  of  a  charter  of  incorporation  cannot  be  made  the  subject 
of  judicial  investigation  in  a  collateral  suit.     The  only  evidence  competent 
to  prove  the  forfeiture  of  a  charter  is  the  judgment  of  a  court  directly  on  the 
point.     Irvine  v.  Lumbermen's  Bank,  190. 

COSTS. 

1.  If  a  defendant  recover  a  judgment  before  a  justice  of  the  peace  for  a 
certain  sum,  and  the  plaintiff  appeal,  and   the  judgment  of  arbitrators  in 
court  be  "  no  cause  of  action,"  neither  party  is  entitled  to  recover  costs. 
Hoffman  v.  Slossan,  36. 

2.  The  rule  of  this  court  authorizing  the  defendant  to  require  security  for 
costs  applies  where  the  plaintiff  resided  in  this  state  at  the  institution  of  the 
suit,  and  afterwards  left  it  to  reside  in  another  state.  Sharp  v.  Bujfington,  454. 

COUNTY  BRIDGE. 
BRIDGES. 
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COUNTY  COMMISSIONERS. 
COLLECTOR  OF  TAXES,  1. 
BRIDGES. 

COURT. 

ACTS  OF  ASSEMBLY,  1,  2. 

COVENANT. 

AFFIDAVIT  OF  DEFENCE,  2. 
CONDITION,  1. 
CONTRACT,  1. 

1.  In  a  scire  facias  upon  a  judgment  entered  on  a  bond  conditioned  for  the 
performance  of  certain  things  mentioned  in  a  covenant  between  the  parties, 
it  is  not  competent  for  the  plaintiff  to  give  in  evidence  a  subsequent  parol 
agreement  between  him  and  the  defendant,  by  which  the  terms  of  the  cove- 
nant were  altered.     Vaughn  v.  Ferris,  46. 

2.  A  covenant  by  a  vendee  to  pay,  and  of  the  vendor  to  convey  upon  the 
payment  of  the  purchase  money,  are  dependent  covenants ;  and  an  action 
of  covenant  to  compel  the  payment  of  the  purchase  money  cannot  be  main- 
tained by  the  vendor  without  proof  of  a  tender  of  a  conveyance  before  suit 
brought.     Adams  v.  Williams,  227. 

CUSTOM. 

LANDLORD  AND  TENANT,  1. 

DAMAGES. 

ATTORNEY  AT  LAW,  1. 
BANK-NOTE,  1. 
CONTRACT,  3. 
REPLEVIN  BOND,  2. 

DECLARATION  OF  TRUST. 
DEED,  3. 

DEED. 

CORPORATION,  1,  2. 
VENDOR  AND  VENDEE,  3. 

1.  A  deed  for  a  lot  of  ground  to  "  a  school-house  and  congregation  thereof, 
or  employers  and  their  heirs,  for  and  in  consideration  of  the  natural  love  and 
affection  which  they"  (the  grantors)  "have  and  bear  unto  the  said  school- 

'house,  and  its  congregation  and  employers  thereof,"  executed  by  two  per- 
sons, is  not  a  deed  of  bargain  and  sale,  but  is  operative  between  those  who 
sealed  it  as  a  declaration  of  trust,  leaving  the  title  to  rest  where  it -was 
before.  Morrison  v.  Beirer,  81. 

2.  A  deed  of  husband  and  wife  to  their  son  for  a  tract  of  land,  "excepting 
21  acres  for  and  during  his  natural  life,  bounded,  &c.,  and  also  one-half  of 
all  the  hay,  and  one-third  of  all  the  grain,  that  may  be  raised  on  the  residue 
of  said  tract  during  his  life ;  and  if  he  should  die  before  his  wife,  she  then 
to  receive  one-fourth  of  the  hay  and  one-sixth  of  the  grain  for  and  during  her 
natural  lifetime,  and  then  the  above  reservation  to  cease,  and  not  till  then." 
Ruled,  that  the  reservation  of  the  21  acres  was  for  the  joint  lives  of  the  bus- 
band  and  wife,  and  that  of  the  survivor.     Sergeant  v.  Ford,  122. 

DEED,  TENDER  OF. 

VENDOR  AND  VENDEE,  4. 

DEVISE. 

POOR,  1. 

A  devise  "  to  my  wife  Mary  and  son  Jonathan,  share  and  share  alike,  so 
long  as  she  remains  my  widow,"  charged  with  the  performance  of  certain 
duties  and  payment  of  money  by  Jonathan,  creates  in  him  but  an  estate  dur- 
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ing  the  widowhood  of  his  mother;  although  there  be  no  other  disposition  of 
the  estate  by  the  will.     Dixon  v.  Homage,  142. 

DISTRICT  COURT. 

AFFIDAVIT  OF  DEFENCE,  1,  2. 

DOCKET. 

JUSTICE  OF  THE  PEACE. 

DUPLICATE. 

COLLECTOR  OF  TAXES,  2. 

EJECTMENT. 

BOARD  OF  PROPERTY,  1. 
CONTRACT,  2. 
ERROR,  1. 

MESNE  PROFITS,  1,  2. 
UNSEATED  LAND,  1. 
WRIT  OF  ERROR,  1. 

EMBLEMENTS. 

VENDOR  AND  VENDEE,  3. 

ERROR. 

JUDGMENT,  1. 

1.  A  judgment  will  not  be  reversed  for  the  admission  of  illegal  evidence, 
which  could  have  had  no  influence  in  the  result  of  the  cause.     Sergeant  v. 
Ford,  122. 

2.  A  judgment  will  not  be  reversed  because  of  a  wrong  direction  to  the 
jury  upon  a  point  which  became  immaterial,  in  consequence  of  a  right  direc- 
tion upon  another  point  which  was  fatal  to  the  whole  defence.     Chambers  v. 
Bedell,  225. 

3.  A  writ  of  error  does  not  lie  to  the  Court  of  Common  Pleas  upon  its 
refusing  to  open  a  judgment,  or  to  receive  the  acknowledgment  of  a  sheriff's 
deed.     Braddee  v.  Brownfield,  271. 

4.  It  may  not  be  error  for  the  court  below  to  admit  or  reject  evidence, 
where  its  pertinency  or  materiality  does  not  distinctly  appear  to  a  court  of 
error.     Hocker  v.  Jamison,  438. 

5.  It  is  error  in  a  suit  on  a  promissory  note  or  bond  in  which  the  signa- 
ture of  the  defendant  is  disputed  on  the  ground  of  forgery,  and  an  attorney 
of  the  court  is  a  witness  for  the  plaintiff,  if  the  court  charge  the  jury  that 
such  witness  "is  charged  with  high  crimes  —  crimes,  if  true,  that  would 
drive  him  from  the  bar  and  disgrace  him  for  ever,"  that  not  being  the  issue 
trying,  nor  necessarily  connected  with  its  determination.     Ibid. 

ESTATE  FOR  LIFE. 

A  testator  directed  his  whole  estate  to  be  appraised  and  valued,  and  de- 
vised all  his  estate,  real  and  personal,  to  his  six  children,  adhering  to  subse- 
quent conditions,  in  six  equal  parts  as  near  as  may  be,  share  and  share  alike,  as 
tenants-in-common,  and  to  their  heirs  for  ever.  As  to  his  son  S.,  he  directed 
he  should  receive  the  income  of  his  share  during  life,  and  after  his  death  to 
go  to  his  three  daughters,  or  the  survivor,  in  fee  simple — protesting  against 
any  sale  or  conveyance  of  the  same,  so  as  to  injure  the  principal,  or  deprive 
them,  &c.  To  his  daughter  M.  he  bequeathed  a  book,  &c.,  and  added,  "  I 
repeat  it  again,  that  all  that  I  have  willed  to  her  of  my  real  estate  is  to  be 
handed  down  to  her  children  in  fee  simple,  as  tenants  in  common,  she  only 
to  enjoy  the  income  during  her  life,  under  the  penalty,  if  by  any  manner 
whatever  a  conveyance  or  sale  for  term  or  length  of  time  should  be  made,  then 
the  income  to  be  taken  out  of  her  hands,  and  be  divided  between  her  brothers 
II.  —  74 
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and  sisters,  preserving  the  principal  for  her  children,  to  be  secured  and  taken 
care  of  after  her  death  by  guardians  appointed  by  the  Orphans'  Court  by  no 
means  related  to  them  in  any  manner  whatever — my  daughter  M.  to  have 
the  management  of  the  same  during  her  life,  but  no  other  person.  Then,  in 
like  manner,  the  portion  that  falls  to  my  grand-children,  S.'s  three  daugh- 
ters, (after  deducting  a  certain  sum),  is  to  be  secured  to  them,  S.  enjoying 
the  income.  I  forbid  any  charge  being  made  by  either  S.  or  those  who  have 
the  bringing  up  the  children,  so  as  to  obtain  a  hold  of  the  property,  till  after 
the  death  of  my  son  S.  and  daughter  M.  shall  not  be  allowed."  Held,  that 
M.  had  only  an  estate  for  life.  Ellet  v.  Paxson,  418. 

EXECUTION. 

SHERIFF. 

SHERIFF'S  SALE. 

A  sale  of  personal  property  by  a  constable  upon  an  execution,  gives  a 
good  title  to  the  purchaser,  although  the  same  property  had  been  levied  by 
a  prior  execution  in  the  hands  of  the  sheriff.  The  controversy  between  the 
execution  creditors  must  be  determined  by  an  appropriation  of  the  proceeds 
of  sale.  Duncan  v.  M1  Cumber,  264. 

EVIDENCE. 

BOOK  OF  ENTRIES,  1,  2. 
COVENANT,  1. 
PARTNERS,  3. 
REPLEVIN,  2. 
WITNESS,  4. 
WORK  AND  LABOUR,  2. 

1.  A  copy  of  the  laws  published  annually  by  the  authority  of  the  legisla- 
ture, is  evidence  of  the  statutes  contained  in  it,  whether  they  be  public  or 
private.     Gray  v.  The  Monongahela  Navigation  Company,  156. 

2.  In  an  action  upon  a  note,  preliminary  proof  of  the  hand-writing  of  the 
drawers  is  all  that  is  required  for  its  admission  in  evidence ;  all  else  as  to 
the  time,  manner  and  circumstances  under  which  it  was  signed,  must  be  the 
subject  of  subsequent  investigation  by  the  jury.     Irvine  v.  Lumbermen's 
Bank,  190. 

3.  Where  the  merits  were  tried  in  a  former  suit,  but  the  verdict  was 
against  the  plaintiff  solely  on  the  ground  of  his  incapacity  to  recover  for 
•want  of  interest  in  the  note  sued  upon,  the  evidence  given  by  witnesses  then 
examined  is  admissible,  if  they  are  out  of  the  state.  Hocker  v.  Jamison,  438. 

4.  The  defendant  cannot  cross-examine  the  plaintiff's  witnesses  to  mat- 
ter entirely  new,  in  order  to  introduce  his  defence  untrammelled  by  the  rules 
of  a  direct  examination.     Castor  v.  Bavington,  505. 

EXTINGUISHMENT. 
SET-OFF,  1. 

FACTOR. 

PRINCIPAL  AND  AGENT,  1,  2. 

FEE  SIMPLE. 

ESTATE  FOR  LIFE,  1. 

FEE  TAIL. 

ESTATE  FOR  LIFE,  1. 

FIERI  FACIAS. 

SHERIFF'S  SALE,  3. 

1.  The  issuing  of  an  alias  fieri  facias  by  the  plaintiff  upon  his  judgment, 
will  not  release  the  sheriff  from  a  liability  which  he  had  incurred  upon  the 
fieri  facias.  Myers  v.  The  Commonwealth,  60. 
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2.  If  a  sheriff,  by  reason  of  neglect  of  duty,  become  liable  for  the  amount 
of  a  fieri  facias,  a  subsequent  rule  granted  by  the  court,  to  show  cause  why 
the  judgment  upon  which  it  issued  should  not  be  opened,  and  the  defendant 
let  into  a  defence,  will  not  release  the  sheriff  from  such  liability.  Ibid. 

FIXTURE. 

1.  The  criterion  of  a  fixture  in  a  mansion-house  or  dwelling,  is  actual  and 
permanent  fastening  to  the  freehold ;  but  this  is  not  the  criterion  of  a  fixture 
in  a  manufactory  or  a  mill.     Voorhis  v.  Freeman,  116. 

2.  Machinery,  which  is  a  constituent  part  of  the  manufactory,  to  the  pur- 
poses of  which  the  building  has  been  adapted,  without  which  it  would  cease 
to  be  such  manufactory,  is  part  of  the  freehold,  though  it  be  not  actually 
fastened  to  it;  and  this  criterion  has  a  place  in  questions  between  vendor 
and  vendee,  heir  and  executor,  as  well  as  debtor  and  execution  creditor ;  but 
not  between  tenant  and  landlord,  and  remainder-man.    Muled,  therefore,  that 
a  mortgage  and  sale  of  a  lot  and  iron-rolling  mill,  with  the  buildings,  appa- 
ratus, steam-engine,  boilers,  and  bellows  attached  to  the  same,  passed  the 
entire  set  of  rolls  used  in  the  mill,  whether  actually  in  place,  or  temporarily 
detached  to  make  room  for  such  as  were;  and  that  such  rolls  could  not  be 
seized  and  sold  as  chattels,  on  a  fieri  facias  against  the  mortgagor.    Ibid. 

3.  The  rolls  of  an  iron  rolling-mill,  as  well  as  the  iron  plates  with  which 
the  floor  of  such  mill  is  covered,  and  which  are  an  indispensable  part  of  it, 
though  not  manufactured  for  that  purpose,  are  part  of  the  realty,  and  pass 
by  a  sale  of  the  rolling-mill.     Pyle  v.  Pennock,  390. 

FORGERY. 

ATTORNEY,  5. 

BILL  OF  EXCHANGE,  6. 

FOREIGN  ATTACHMENT. 

SHERIFF'S  SALE,  3. 

1.  The  pendency  of  a  foreign  attachment,  as  matter  of  defence,  can  only 
be  made  available  by  a  plea  in  abatement :  if  judgment  has  been  rendered 
upon  it,  and  executed  against  the  garnishee,  who  is  afterwards  sued  for  the 
original  debt,  he  may  plead  it  in  bar.     Irvine  v.  Lumbermen's  Sank,  190. 

2.  The  pendency  of  a  foreign  attachment  in  another  state,  upon  which 
judgment  has  been  rendered  and  an  injunction  granted  by  the  Court  of  Chan- 
cery upon  the  garnishee,  forbidding  him  to  pay  to  the  defendant  in  the  attach- 
ment, is  not  the  subject  of  a  plea  in  bar  in  this  state,  in  an  action  by  the  ori- 
ginal creditor  against  the  debtor :  the  defendant  can  only  avail  himself  of 
it  by  plea  in  abatement.     Under  such  circumstances,  nothing  short  of  an 
actual  payment  of  the  money  by  the  garnishee,  or  levy  of  his  goods  upon 
an  execution,  can  be  pleaded  in  bar.    Lowry  v.  Lumbermen's  Bank,  210. 

FRAUD. 

SHERIFF'S  SALE,  1. 

GARNISHEE. 

FOREIGN  ATTACHMENT,  1, 2. 

GRAIN  GROWING. 

VENDOR  AND  VENDEE,  3. 

GUARANTY. 

BILLS  OF  EXCHANGE,  &c.,  1. 
LETTER  OF  CREDIT,  1. 
PRINCIPAL  AND  SURETY,  1. 

GUARDIAN  AND  WARD. 
SCHOOL  TAX. 
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IMPROVEMENTS. 

UNSEATED  LAND,  2. 

INDORSER. 

BILLS  OF  EXCHANGE,  &c.,  2. 

INTEREST. 

ASSIGNMENT. 
ATTORNEY  AT  LAW,  2. 

1.  The  amount  of  interest  is  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  to  be  executed.    It  may  be  expressly  reserved,  though 
it  exceed  the  rate  allowed  by  the  law  of  the  dornicil  or  the  law  of  the  fo- 
rum ;  and  where  no  rate  is  stipulated,  the  parties  are  presumed  to  have  con- 
tracted with  reference  to  the  law  of  the  place  of  performance,  whether  statu- 
tory or  customary.     If  the  contract  is  to  be  executed  in  China,  the  measure 
of  damages  for  the  breach  of  it  is  the  customary  rate  of  Chinese  interest. 
Archer  v.  Dunn,  327. 

2.  A  vendee,  under  articles  of  agreement,  who  enters  and  continues  in  pos- 
session, must  pay  interest  on  the  purchase  money ;  but  where  he  has  been 
harassed  or  disturbed  in  his  possession,  or  there  has  been  wilful  and  vexa- 
tious delay,  or  gross  or  criminal  laches  on  the  part  of  the  vendor,  or  where 
there  are  well-founded  doubts  of  the  title,  or  from  neglect  or  otherwise  for  a 
length  of  time  no  administrator  has  been  appointed  to  receive  payment,  it 
is  for  the  jury  to  determine  whether  the  vendee  is  to  pay  interest.    Kester  v. 
Rockel,  365. 

INSURANCE. 

The  first  insurance  by  a  fire  office  was  upon  "  merchandise  generally, 
including  liquors  and  groceries  contained  in  store  No.  37,  South  Wharves, 
for  use  of  whom  it  may  concern;  say  merchandise  without  exception."  A 
second  was  made  in  another  office  on  coffee  and  other  merchandise  without 
exception,  either  on  board  the  J.  S.  in  this  port,  or  in  the  brick  store,  No. 
37,  South  Wharves,  in  the  city  of  Philadelphia.  A  loss  happened,  by  fire, 
on  goods  in  the  store  not  brought  in  the  J.  S.,  or  landed  therefrom.  Held,  1. 
That  facts  and  circumstances  out  of  the  instrument  are  inadmissible  to  show 
the  intention  of  the  parties  as  to  the  second  policy  being  a  specific  insurance 
on  other  goods  not  covered  by  the  first.  2.  That,  as  thus  explained,  there 
was  not  necessarily  a  double  insurance,  but  the  first  might  be  on  goods  gen- 
erally in  the  store,  and  the  second  on  specific  goods  merely,  brought  in  the 
J.  S.  or  landed  therefrom. 

Where  there  is  a  clause  in  a  policy  of  insurance,  that  persons  at  that 
office  must  give  notice  of  any  insurance  made  on  their  behalf  by  the  same, 
and  shall  cause  such  other  insurance  to  be  endorsed  on  their  policy,  in  which 
case  each  office  shall  be  liable  to  the  payment  only  of  a  rateable  proportion 
of  any  loss  or  damage  which  may  be  sustained,  and  unless  such  notice  is 
given  the  assured  will  not  be  entitled  to  recover  in  case  of  loss,  the  condi- 
tion applies  to  a  subsequent  as  well  as  to  a  prior  insurance. 

If  the  second  policy  contain  a  clause  that  such  insurance  shall  not  be 
binding  if  the  assured  has  made,  or  shall  make,  any  other  insurance  on  the 
same,  unless  the  same  be  allowed  of  by  said  company,  and  specified  in 
their  policy,  and  then  to  pay  rateably,  such  clause  does  not  affect  the  first 
insurance,  if  the  assured  could  not  at  any  time  recover  on  the  second  policy. 

The  assured's  informing  the  second  underwriter  that  there  was  a  former 
policy  at  another  office,  but  adding  it  was  on  other  property,  would  not,  of 
itself,  bring  the  case  within  this  clause,  nor  would  it  be  sufficient  to  make 
the  second  company  responsible  in  an  action. 

Quaere?  Whether,  in  case  of  an  insurance  against  fire  on  goods,  with 
a  clause  to  pay  rateably  in  case  of  another  insurance,  if  the  assured  procures 
a  second  or  double  insurance  on  the  same  risk,  and  the  loss  is  less  than  the 
whole  amount  insured,  he  may  recover  the  whole  loss  from  the  first  under- 
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writer,  leaving  him  to  his  remedy  against  the  other  for  contribution,  or  is 
only  entitled  to  a  pro  rata  payment  from  each  underwriter  ?  Stacey  v.  The 
Franklin  Fire  Insurance  Company,  506. 

INTESTATE. 

LIMITATIONS,  4. 

JOINDER  IN  ACTION. 
ACTION,  1. 

JUDGMENT. 

AFFIDAVIT  OF  DEFENCE,  1,  2. 

APPEARANCE,  1,  2. 

ATTACHMENT,  1. 

AUDITOR,  1. 

BILLS  OF  EXCHANGE,  6. 

ERROR,  1. 

SCIRE  FACIAS,  1. 

1.  After  a  trial  upon  the  merits,  a  judgment  will  not  be  reversed  because 
there  was  neither  a  declaration  nor  replication  to  the  defendant's  plea :  and 
this  principle  is  as  applicable  to  a  trial  upon  the  plea  of  nul  liel  record  as 
upon  one  of  fact.     Glenn  v.  Copeland,  261. 

2.  Though  a  judgment  against  a  defendant  by  default  for  want  of  ap- 
pearance, without  filing  a  declaration,  is  erroneous,  it  is  not  a  nullity,  but 
must  be  deemed  a  judgment  on  the  issue  of  nul  tiel  record  in  a  scire  facias 
upon  it. 

It  is  not  a  variance  on  nul  tiel  record  pleaded  to  a  scire  facias  reciting  a 
judgment  for  £90,  where  the  summons  was  for  a  debt  of  d690,  and  the  judg- 
ment and  execution  are  for  the  same  sum,  though  the  execution  is  endorsed 
only  for  a  debt  of  $1 10.94,  and  it  does  not  appear  that  a  declaration  was  filed. 
Hersch  v.  Groff,  449. 

JUROR. 

That  a  person  called  as  a  juror  had  formed  and  expressed  an  opinion, 
from  the  statement  of  others,  of  a  general  state  of  indebtedness  by  one  party 
to  the  other,  without  any  particular  knowledge  of  the  facts  of  the  case 
which  he  is  called  to  try,  does  not  amount  to  a  good  cause  of  challenge.  Ir- 
vine v.  Lumbermen's  Bank,  190. 

JUSTICE  OF  THE  PEACE. 

ATTACHMENT,  1. 

COSTS,  1. 

The  docket  of  a  justice  of  the  peace  is  the  best  evidence  to  show  the 
cause  of  action  before  him ;  and  parol  evidence  is  inadmissible  to  contradict 
or  vary  it.  Coffman  v.  Hampton,  377. 

LANDLORD  AND  TENANT. 

1.  A  lease  between  a  landlord  and  tenant  is  to  be  construed  by  those  rules 
which  govern  the  construction  of  contracts,  and  not  by  evidence  of  the  cus- 
tom of  the  country.     A  tenant  is  entitled  to  the  straw  which  grew  upon  the 
land,  or  not,  as  his  contract  may  provide.    Iddings  v.  Nagle,  22. 

2.  If  one  having  a  good  title  finds  another  in  possession  of  his  land,  who, 
under  threats  of  a  suit,  agrees  to  accept  a  lease  for  the  premises,  he  cannot 
afterwards,  in  an  ejectment  against  him,  devest  himself  of  the  relation  of 
landlord  and  tenant;  but  if  one  having  no  right  induces  him  in  possession 
to  accept  a  lease  and  become  a  tenant,  the  presumption  is,  it  was  by  mis- 
representation of  fact  or  law,  or  both,  and  it  will  require  but  slight  proof  on 
this  ground  to  dissolve  the  relation  of  landlord  and  tenant,  and  permit  the 
defendant  to  avail  himself  of  the  merits  of  his  title.    Hockenbury  v.  Sny- 
der,  240. 

ii.  —  2z 
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LEASE. 

ASSIGNMENT,  2. 

LANDLORD  AND  TENANT,  1,  2. 

LEGACY. 

1.  Where  there  is  no  distinct  gift  of  a  legacy  charged  on  real  estate,  but 
the  time  of  payment  is  annexed  to  the  gift  and  postponed  on  account  of  the 
minority  of  the  legatee,  the  legacy  lapses  by  the  death  of  the  legatee  before 
the  time  of  payment ;  but  where  it  is  postponed  for  the  benefit  of  the  devisee 
of  the  estate  charged,  the  legacy  is  vested. 

A  testator  devised  to  his  son  land  which  he  charged  with  a  sum  of  money 
in  yearly  payments,  three  of  which  were  directed  to  be  paid  as  follows,  viz. : 
"  The  seventh  payment  to  be  paid  to  my  daughter  J.  when  she  arrives  at  the 
age  of  21  years ;  the  eighth  payment  also  to  be  paid  unto  my  said  daughter 
J.  when  she  arrives  at  the  age  of  22  years ;  the  ninth  payment  also  to  be 
paid  to  my  said  daughter  J.  when  she  arrives  at  the  age  of  23  years."  J. 
died  before  the  age  of  18.  Held,  that  this  was  a  vested  legacy.  Dormer's 
Appeal,  372. 

2.  A  legacy  lapses  where  the  legatee,  not  being  a  lineal  descendant  of  the 
testator,  dies  in  his  lifetime,  notwithstanding  the  testator  knew  of  his  death 
and  intended  his  children  should  have  the  benefit  of  the  legacy. 

The  legal  construction  of  a  will  cannot  be  explained  or  altered  by  parol 
declarations  of  the  testator  of  his  understanding  of  its  meaning,  or  his  inten- 
tion to  do  something  else.  Comfort  v.  Mather,  450. 

LEGISLATIVE  POWER. 

ACTS  OF  ASSEMBLY,  1. 

LETTER  OF  CREDIT. 

"  P  having  informed  me  that  he  is  making  some  purchases  from  you,  and 
not  being  acquainted  with  you,  that  you  wish  some  reference.  Though  not 
personally  acquainted,  yet  I  would  say  from  my  knowledge  of  P,  that  you 
might  credit  him  with  perfect  safety,  and  that  anything  he  might  purchase 
from  you  I  would  see  paid  for."  Held,  to  be  a  letter  of  credit,  limited  in 
its  extent,  to  the  purchases  then  being  made.  Anderson  v.  Blakely,  237. 

LIEN. 

MECHANIC'S  LIEN,  1. 

A  was  engaged  by  B  to  do  the  carpenter  work  of  a  house,  and  employed 
C  to  make  a  number  of  doors  for  it;  the  material  for  the  doors  being  fur- 
nished by  B  to  A,  and  delivered  by  A  to  C.  When  the  doors  were  finished, 
A  notified  C  that  he  was  ready  to  pay  him  the  balance  coming  to  him  for 
making  the  doors,  and  required  their  delivery.  A  brought  replevin  against  C 
for  the  doors,  and  afterwards  A  paid  C  the  amount  in  full  for  his  work.  Held, 
that  the  defendant  had  a  lien  on  the  doors  at  time  of  suit  brought,  and  might 
retain  them  till  he  was  paid  for  his  work;  and  that  the  plaintiff  could  not 
recover,  as  he  had  not  tendered  the  price  before  suit  brought. 

Every  bailee  who  has  by  his  labour  or  skill  conferred  value  on  specific 
chattels  bailed  to  him,  has  a  particular  lien  on  them  ;  but  such  lien  does  not 
exist  in  favour  of  a  journeyman  or  day-labourer.  M'Intyre  v.  Carver,  392. 

LIFE  ESTATE. 

ESTATE  FOR  LIFE,  1. 

LIMITATIONS,  ACT  OF. 

ARBITRATION  AND  AWARD,  1. 

1.  A  widow  who  remains  in  the  possession  of  land  of  which  her  husband 
died  seised  and  possessed,  will  not  be  permitted  to  claim  title  adversely  to  her 
children  by  the  Statute  of  Limitations;  her  possession,  under  such  circum- 
stances, is  that  of  her  children ;  and  if  she  marry  again,  the  possession  of 
her  and  her  husband  will  be  as  well  for  the  children  as  themselves.  Cook 
v.  Nicholas,  27. 
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LIMITATIONS,  ACT  OF. 

2.  An  admission  by  a  defendant  that  the  debt  for  which  he  is  sued  was 
not  paid,  accompanied  by  the  declaration  that  he  would  plead  the  Statute  of 
Limitations,  will  not  take  the  case  out  of  the  operation  of  the  Act.    Hay  v. 
Kramer,  137. 

3.  Where  the  items  of  an  account  are  all  on  one  side,  the  Statute  of  Lim- 
itations is  a  bar  to  all  claims  above  six  years'  standing.     Ibid. 

4.  The  18th  section  of  the  Act  of  19th  April  1794  is  applicable  only  to 
the  personal  estate  of  an  intestate,  and  does  not  present  any  bar  to  the  right 
of  an  heir  to  recover  the  real  estate  of  his  ancestor,  after  the  lapse  of  seven 
years.     Blackmare  v.  Gregg,  182. 

5.  An  assessment  in  his  name,  and  payment  of  taxes,  is  not  essential  to 
the  validity  of  the  title  of  one  who  claims  by  the  Statute  of  Limitations; 
it  is  but  evidence  of  the  fact  of  his  claim,  and  the  extent  of  it.    Hockenbury 
v.  Snyder,  240. 

MACHINERY. 

FIXTURE. 

MECHANICS'  LIEN. 

LIEN,  1. 

The  use  of  the  firm  name  in  a  mechanic's  lien  filed,  is  a  sufficient  desig- 
nation of  the  party  claimant,  without  the  use  of  the  individual  name  of  each 
member  of  the  firm.  Black's  Appeal,  179. 

MESNE  PROFITS. 

1.  A  plaintiff  in  ejectment  will  not  be  permitted  to  recover  the  mesne 
profits  in  the  same  action,  unless  he  give  previous  notice  of  such  claim. 
Cook  v.  Nicholas,  27. 

2.  In  an  action  of  trespass  to  recover  mesne  profits,  aftet  a  recovery  of  the 
land  by  ejectment,  if  the  plaintiff  give  evidence  of  profits  received  by  the 
defendant  anterior  to  the  time  of  the  issuing  of  the  writ  of  ejectment,  then 
the  verdict  and  judgment  in  that  action  are  not  conclusive,  and  the  defend- 
ant may  give  evidence  to  show  that  the  title  was  then  in  him. 

In  such  action,  the  plaintiff  may  recover  more  than  the  rent  or  yearly  value 
of  the  land ;  he  may  charge  all  actual  damage  and  injury  to  the  premises. 
Huston  v.  Wickersftam,  308. 

MILLS. 

CONTRACT,  2. 
FIXTURE,  1,  2. 

MINUTES  OF  COMPANY. 
PARTNER,  4. 

MISNOMER. 

ABATEMENT,  1. 
CORPORATION,  5. 

MORTGAGE. 

FIXTURE,  2. 

The  recorder,  on  recording  a  mortgage,  endorsed  the  15th  of  November 
1836  on  the  mortgage  as  the  time  of  its  being  left  for  record,  and  also  made 
an  entry  in  a  book  kept  by  him  for  that  purpose,  mentioning  the  date  of  the 
mortgage,  the  parties,  and  dating  this  entry  the  15th  of  December  1836. 
After  recording  it  he  gave  a  certificate  on  the  back  of  the  mortgage,  stating 
it  was  recorded  the  15th  of  November  1836.  Held,  that  the  entry  in  the 
recorder's  book  must  be  considered  the  true  date  of  the  deed's  being  left  for 
record,  and  that  the  certificate  was  of  no  avail  against  it. 

Held,  also,  that  parol  evidence  was  not  admissible  to  alter  the  time  men- 
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MORTGAGE. 

tioned  in  the  book,  where  it  tended  to  affect  the  right  of  a  purchaser  ac- 
quired on  the  faith  of  the  entry  in  the  book. 

Though  notice  to  an  agent  is  sufficient  in  law  to  affect  his  principal,  yet 
this  principle  does  not  apply  where  the  same  person  who  is  intrusted  by  a 
holder  of  a  warrant  of  attorney  to  have  judgment  entered  by  the  prothono- 
tary,  is  at  the  same  time  intrusted  as  the  agent  of  a  mortgagee  to  have  a 
mortgage  recorded,  but  without  the  knowledge  of  the  holder  of  the  judg- 
ment withholds  the  warrant  from  the  prothonotary  for  one  day,  to  favour  the 
mortgagee  by  giving  priority  to  the  mortgage.  Such  conduct  is  a  fraud,  and 
the  mortgagee  can  receive  no  benefit  from  it.  Musser  v.  Hyde,  314. 

NATIONAL  ROAD. 

1.  A  toll-gate  keeper  upon  that  part  of  the  National  Road  which  passes 
through  Pennsylvania,  would  not  be  justified  by  the  Act  of  the  13th  June 
1836,  in  stopping  a  coach  carrying  the  United  States  Mail,  for  the  refusal  to 
pay  toll :  if  toll  be  recoverable,  it  can  only  be  by  action.     Hopkins  v.  Stock- 
ton, 163. 

2.  If  tolls  be  recoverable  from  a  contractor  for  carrying  the  United  States 
Mail  upon  that  part  of  the  National  Road  which  passes  through  Pennsylva- 
nia, by  reason  of  the  Act  of  13th  June  1836,  it  can  only  be  by  action,  and  in 
the  name  of  the  commissioner  appointed  in  pursuance  of  the  provisions  of 
that  Act.    Ibid. 

NEGLECT. 

ACCOUNT,  1. 

NOTICE. 

BILLS  OF  EXCHANGE,  &c.,  2. 
MESNE  PROFITS,  1. 
MORTGAGE,  1. 

NUL  TIEL  RECORD. 
JUDGMENT, 1. 

OFFICER. 

1.  An  officer  who  performs  public  duty  by  the  authority  of  process  issued 
by  those  who  have  jurisdiction  of  the  subject,  is  not  a  trespasser,  although 
his  appointment  and  qualification  may  not  be  in  all  respects  according  to 
law.  Kingsbury  v.  Ledyard,  37. 

Qii&re.  Is  a  collector  of  taxes  such  an  officer  as  must  be  qualified  by  an 
oath  to  support  the  constitution1?  Ibid. 

ORPHANS'  COURT. 

ACTS  OF  ASSEMBLY,  2. 

OUSTER. 

TENANT  IN  COMMON,  1,  2. 

PAROL  AGREEMENT. 
CONTRACT,  1,  2. 

PAROL  EVIDENCE. 
MORTGAGE,  1. 

PARTNER. 

ACTION,  1. 

WITNESS,  1. 

1.  A  partner  has  no  power  to  bind  the  firm  for  his  own  private  debts  with- 
out the  assent  of  his  co-partners ;  but  if  that  assent  be  given,  it  is  the  province 
of  the  jury  to  judge  of  the  extent  of  it;  and  it  is  error  if  the  court  instruct 
the  jury  on  this  point  as  a  question  of  law.  Noble  v.  M'Clintock,  152. 
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PARTNER. 

2.  After  the  dissolution  of  a  partnership,  one  of  the  partners  cannot  bind 
the  others  by  using  the  name  of  the  firm  ;  but  if  by  the  agreement  and  terms 
of  the  dissolution,  it  be  provided  that  the  firm  name  shall  be  used  in  wind- 
ing up  the  business,  and  for  the  renewal  of  any  notes  given  in  banks,  then 
all  the  partners  will  be  bound  by  the  use  of  it  in  a  transaction  connected 
with  their  business.     WTiitehead  v.  The  Bank  of  Pittsburgh,  172. 

3.  In  a  suit  against  partners  on  a  promissory  note,  alleged  to  be  the  note 
of  the  defendants,  and  proved  to  have  been  executed  by  one  of  them,  the 
plaintiff  may  read  the  note  to  the  jury,  and  afterwards  proceed  to  prove  that 
the  others  were  bound  by  it  as  partners. 

It  is  no  answer  to  evidence  that  it  does  not  prove  the  plaintiff's  whole 
case :  if  it  is  a  link  in  the  chain  of  the  evidence  afterwards  to  be  given,  it 
is  admissible. 

The  successive  acts  and  declarations  of  each  of  several  defendants,  show- 
ing their  partnership,  are  equivalent  to  a  joint  declaration  to  that  effect  by 
all,  and  may  be  given  in  evidence  separately. 

In  a  suit  against  partners  on  notes  given  by  one  for  lumber  furnished  them 
to  erect  a  bridge  for  a  company,  held,  that  the  minutes  of  the  company  were 
admissible  to  show  an  allotment  of  the  bridge  to  the  defendants  by  the  com- 
pany, in  connexion  with  proof  that  they  went  on  with  the  construction  of 
the  bridge  in  pursuance  of  such  allotment.  Haughey  v.  Strickler,  411. 

PASSENGER. 

WITNESS,  3. 

PERSONALTY. 
FIXTURE. 

PITTSBURGH. 

ROADS. 

The  mere  laying  out  streets,  &c.,  for  a  city,  under  the  Act  of  16th  of  June 
1836,  and  its  supplement,  or  under  the  general  road  law,  is  not  of  itself  a 
taking  of  the  property  of  individuals  by  the  right  of  eminent  domain  recog- 
nised in  the  constitution;  and  it  is  only  when  they  are  actually  opened  and 
applied  to  public  use,  that  the  owners  are  entitled  to  receive  compensation. 

Therefore,  the  legislature  had  authority  to  pass  the  Act  of  16th  of  June 
1836,  to  lay  off  a  district  of  country  adjoining  the  city  of  Pittsburgh,  and 
to  direct  a  survey  and  location  of  the  streets  in  anticipation  of  the  future 
increase  of  its  population. 

They  could,  also,  direct  such  streets,  &c.,  to  be  opened  on  the  petition  of 
thirty  lot-holders.  In  the  matter  of  the  district  of  the  City  of  Pittsburgh,  320. 

PLEADING. 

ABATEMENT,  1,  2. 
FOREIGN  ATTACHMENT,  1,  2. 
JUDGMENT,  1. 
REPLEVIN,  2. 

POOR. 

A  devise  to  A  upon  condition  that  he  becomes  a  sober  man,  if  the  devised 
does  not  comply  with  the  condition,  will  not  vest  in  him  such  an  estate  as 
will  make  him  chargeable  as  a  pauper  upon  the  township  where  the  land 
devised  is  situate.  Overseers  of  Lewisburg  v.  Overseers  of  Jlugusla,  65. 

POST-NOTES. 
BANK,  2. 

PRINCIPAL  AND  AGENT. 
MORTGAGE,  1. 

1.  If  a  factor  sell  goods  in  his  own  name,  without  the  buyer's  knowledge 
ii.  —  75  2  z  * 


594  INDEX. 

PRINCIPAL  AND  AGENT. 

of  the  capacity  in  which  he  is  acting,  the  owner  may  maintain  an  action  for 
the  price  of  the  goods  in  his  own  name ;  and  in  such  case  the  purchaser  may 
set-off  a  debt  due  to  him  by  the  factor.  Parker  v.  Donaldson,  9. 

2.  If,  in  such  case,  the  purchaser  knew  of  the  capacity  in  which  the  seller 
acted,  then,  in  an  action  by  the  principal  against  him  for  the  price  of  the 
goods,  he  cannot  set-off  a  debt  due  to  him  by  the  factor.     Ibid. 

3.  Where  a  contract  for  commissions  to  an  agent  abroad  is  uncertain  in  its 
terms,  containing  blanks  to  be  filled  by  the  other  party,  which  never  is  done, 
the  amount  of  charge  for  commissions  must  be  collected  from  the  letters  and 
acts  of  the  parties ;  and  if  the  agent  charges  commissions  in  the  accounts 
sent  to  his  principals  during  several  years,  and  is  suffered  to  run  through  a 
succeeding  contract  without  measures  being  taken  to  undeceive  him  until 
his  return  home,  the  interpretation  of  the  contract,  where  it  is  doubtful,  ought 
to  be  in  his  favour.     Archer  v.  Dunn,  327. 

PRINCIPAL  AND  SURETY. 

If  one  of  several  joint  guarantors  pays  the  debt  for  which  all  were  bound, 
he  has  thereby  a  separate  right  of  action  against  the  principal  for  whom  he 
paid  the  money,  which  cannot  be  defeated  by  evidence  of  payment  to  an- 
other of  the  guarantors.  Lowry  v.  Lumbermen's  Bank,  210. 

PRIVATE  PROPERTY. 
PITTSBURGH,  1. 

PUBLIC  SHOOLS. 
SCHOOL  TAX. 

QUO  WARRANTO. 

The  writ  of  quo  warranto  averred  that  the  office  was  not  vacant,  the  rela- 
tor  not  being  legally  removed,  when  the  defendant  was  appointed  to  fill  it. 
The  defendant  pleaded  that  it  was  vacant,  and  the  plaintiff  demurred,  be- 
cause the  plea  by  not  denying  admitted  that  the  vacancy  was  created  by  the 
removal  of  the  relator  as  set  forth  in  the  writ,  and  in  no  other  manner.  Held, 
that  this  was  an  admission  that  the  office  was  vacant  when  the  respondent 
was  appointed,  and  the  demurrer  overruled. 

Where  a  relator  designs  to  draw  into  question  the  legality  of  his  own 
expulsion  from  office,  the  proper  mode  of  proceeding  is  by  mandamus  and 
not  by  quo  warranto.  Commonwealth  v.  Primrose,  407. 

RAIL-ROAD. 

CORPORATION,  1,  2. 

RECORDER  OF  DEEDS. 
MORTGAGE,  1. 

RE-ENTRY. 

CONDITION,  1. 

REMAINDER. 

ESTATE  FOR  LIFE. 

RENT. 

AFFIDAVIT  OF  DEFENCE,  2. 

REPLEVIN. 

REPLEVIN  BOND,  1,  2. 

1.  Chattels  delivered  to  the  plaintiff  after  a  claim  of  property  by  the  de- 
fendant in  a  replevin  issued  out  of  the  Supreme  Court  of  New  York,  cannot 
be  counter-replevied  in  Pennsylvania — at  least  before  the  question  of  pro- 
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REPLEVIN. 

perty  has  been  determined  in  favour  of  the  defendant  in  the  prior  replevin. 
Lowrv  v.  Hall,  129. 

2.  The  record  of  such  prior  replevin  may  be  given  in  evidence  on  the  plea 
of  property,  and  need  not  be  specially  pleaded.  Ibid. 

REPLEVIN  BOND. 

1.  The  condition  of  a  replevin  bond  requires  a  continued  prosecution  of 
the  action  of  replevin  from  its  commencement,  and  a  successful  termination. 
If  the  plaintiff  prosecute  his  action  to  a  successful  termination  in  the  Com- 
mon Pleas,  and  the  judgment  be  reversed  in  the  Supreme  Court  and  no  venire 
de  novo  awarded,  the  condition  of  the  bond  is  broken,  and  a  right  of  action 
accrues  upon  it.     Gibbs  v.  Bartlett,  29. 

2.  Upon  a  writ  of  inquiry  of  damages  upon  a  judgment  by  default,  or  on 
demurrer,  for  the  plaintiff,  in  an  action  upon  a  replevin  bond,  the  value  of  the 
property  as  set  out  in  the  writ  of  replevin,  is  primd  facie  the  measure  of  dam- 
ao-es,  subject,  however,  to  parol  evidence  by  either  party  of  the  actual  value. 
Ibid. 

RE-SALE. 

AUCTION,  1. 

RIDGE  TURNPIKE. 

TURNPIKE  COMPANY". 

RESERVATION. 
DEED,  2. 

ROADS. 

PITTSBURGH. 

A  cerliorari  to  the  Court  of  Quarter  Sessions  to  remove  road  cases  lies 
without  any  special  allowance  or  cause  shown,  on  which  the  court  may  affirm 
the  proceedings  or  remit  them  for  further  proceedings.  And  the  same  prin- 
ciple applies  to  a  proceeding  in  that  court  for  laying  out  streets  and  squares 
in  a  proposed  city  district.  In  the  matter  of  the  district  of  the  City  of  Pitts- 
burgh, 320. 

ROLLING-MILL. 
FIXTURE, 2, 3. 

RULE  OF  COURT. 
FIERI  FACIAS,  2. 

SCHOOL  TAX. 

Minor  children  resided  with  their  mother  in  E.  Bradford  township,  Ches- 
ter county,  where  their  father  died,  the  mother  being  married  to  a  second 
husband,  living  with  her  in  E.  Bradford  township ;  held  that,  notwithstand- 
ing they  had  a  guardian  living  in  the  borough  of  West  Chester,  their  per- 
sonal property  in  the  hands  of  the  guardian  was  not  taxable  for  the  benefit 
of  the  W.  Chester  school  district. 

The  domicil  of  a  guardian  is  not  necessarily  the  domicil  of  his  ward. 
School  Directors  v.  James,  568. 

SCIRE  FACIAS. 

JUDGMENT,  2. 

Each  successive  writ  of  scire  facias  to  revive  a  judgment  or  to  recover 
damages  for  the  breach  of  the  condition  of  a  bond  on  which  the  judgment 
has  been  rendered,  must  be  founded  upon  the  judgment  which  immediately 
preceded  it.  A  recovery  upon  a  writ  of  scire  facias  is  a  bar  to  any  subse- 
quent recovery  upon  the  original  judgment.  Collingwood  v.  Carson,  220. 
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SCHOOL-HOUSE. 
DEED,  1. 

SET-OFF. 

ACTION,  1. 

PRINCIPAL  AND  AGENT,  1,  2. 

1.  Mutual  debts  do  not  per  se  extinguish  each  other:  to  effect  such  extin- 
guishment, there  must  be  some  act  of  the  parties,  whilst  debtor  and  creditor, 
by  which  they  determine  that  one  shall  go  in  satisfaction  of  the  other ;  which 
act  must  be  of  binding  efficacy,  so  as  to  accompany  the  claims  into  whose 
soever  hands  they  may  pass.     Post  v.  Carmalt,  70. 

2.  A  purchaser  at  constable's  sale  cannot,  in  a  suit  against  him  by  the 
constable  to  recover  the  amount  of  his  bid,  set-off  a  claim  for  rent  due  him 
as  landlord,  nor  vice-versa.     Coffman  v.  Hampton,  377. 

SHERIFF'S  BOND. 

1.  The  Act  of  the  14th  of  June  1836,  which  provides  a  remedy  upon  the 
official  bond  of  a  sheriff,  is  not  applicable  to  bonds  which  bear  date  prior  to 
the  passage  of  that  Act;  they  must  be  sued  according  to  the  provisions  of 
the  Act  of  the  28th  of  March  1803,  whereby  the  plaintiff  recovers  alone  the 
amount  of  damage  which  he  has  sustained  by  the  official  misconduct  of  the 
officer.     Myers  v.  The  Commonwealth,  60. 

2.  But  if,  in  such  case,  a  general  judgment  be  rendered  for  the  plaintiff, 
the  Supreme  Court  will  direct  such  judgment  to  be  rendered  on  the  verdict 
as  the  court  below  should  have  done.    Ibid. 

SHERIFF. 

BILLS  OF  EXCHANGE,  7. 
FIERI  FACIAS,  1,  2. 
SHERIFF'S  BOND,  1,  2. 

SHERIFF'S  SALE. 
EXECUTION,  1. 

1.  Loose  conversation  at  a  sheriff's  sale  respecting  the  estate  levied  and 
offered  for  sale,  cannot  affect  the  amount  of  interest  which  the  purchaser 
takes  under  his  deed,  unless  there  be  fraudulent  misrepresentations,  with  a 
view  of  buying  at  a  price  less  than  the  value,  and  it  is  purchased  under  such 
influence.     Sergeant  v.  Ford,  122. 

2.  The  acknowledgment  of  a  sheriff's  deed  is  not  such  a  res  adjudtcata 
as  precludes  an  inquiry  into  the  legality  of  the  proceedings  by  which  the 
sale  was  made. 

A  writ  of  error  does  not  lie  to  the  Court  of  Common  Pleas  upon  its  refu- 
sal to  open  a  judgment,  or  in  its  receiving  the  acknowledgment  of  a  sheriff's 
deed.  Braddee  v.  Brownfield,  271. 

3.  The  sheriff  is  bound,  on  the  delivery  of  a  writ  ofvenditioni  exponas,  to 
sell  the  whole  interest  of  the  debtor  in  the  land,  without  stipulation  or  re- 
striction, and  can  reserve  nothing  for  him  in  the  land,  or  in  the  price  of  it. 

Money  levied  by  the  sheriff  upon  a  fieri  facias,  and  either  actually  or 
potentially  in  his  hands,  cannot  be  attached. 

If  the  debtor's  land  is  charged  with  a  sum  of  money  to  raise  an  interest 
for  the  widow  during  her  life,  and  after  her  death  to  be  divided  among  sev- 
eral, of  whom  the  debtor  is  one,  the  sheriff,  on  a  sale  of  the  land  under  an 
execution  against  the  debtor,  should  not  reserve  his  interest  in  the  money 
payable  on  the  death  of  the  widow  :  if  he  does,  the  judgment  creditor  can- 
not attach  it  in  the  hands  of  the  purchaser  as  garnishee.  Fretz  v.  Heller,  397. 

SLANDER. 

No  action  lies  for  words  importing  a  cheat  which  does  not  affect  the  pub- 
lic, and  may  be  guarded  against  by  common  care  and  prudence;  such  cheat 
not  being  indictable.  Weierbach  v.  Trone,  408. 
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STAGE-COACH. 
WITNESS,  1. 

STAKEHOLDER. 
WAGER,  1. 

STREETS. 
ROADS. 
PITTSBURGH. 

SURETY. 

BILLS  OF  EXCHANGE,  &c.,  1. 
PRINCIPAL  AND  SURETY,  1. 

SURVEY. 

WARRANT  AND  SURVEY. 

TAXES. 

COLLECTOR  OF  TAXES,  I,  2. 
LIMITATIONS,  5. 
SCHOOL  TAX. 
UNSEATED  LAND,  1,  2. 

TENANT-IN-COMMON. 

1.  Whether  one  tenant-in-common  entered  upon  the  estate  in  hostility 
to,  and  ousted  his  co-tenant,  is  a  matter  of  fact  to  be  determined  by  the  jury. 
Blaekmore  v.  Gregg,  182. 

2.  The  mere  exclusive  receipt  of  profits  by  one  tenant-in-common  for  a 
period  exceeding  twenty-one  years,  is  not  sufficient  evidence  upon  which  to 
found  a  legal  presumption  of  actual  ouster  of  his  co-tenant :  but  it  raises  a 
natural  presumption  of  it,  which  will  operate  upon  the  minds  of  the  jury  so 
far  as  it  happens  to  produce  actual  conviction  of  the  fact.     Bolton  T.  Ham- 
ilton, 294. 

TOLLS. 

NATIONAL  ROAD*  1,  2. 

TRANSCRIPT. 

ATTACHMENT,  I. 

TREASURER'S  SALE. 
UNSEATED  LAND,  1. 

TRESPASS. 

OFFICER,  1. 

One  whose  chattel  has  been  wrongfully  taken  from  him  may  enter  upon 
the  land  of  the  taker,  for  the  purpose  of  retaking  it>  without  subjecting  him- 
self to  even  nominal  damages  as  a  trespasser.  Chambers  v.  Bedell,  225. 

TRUSTEE. 

ACTS  OF  ASSEMBLY,  2. 
ASSIGNMENT. 

TURNPIKE  COMPANY. 

The  Ridge  Turnpike  Company  have  the  right,  under  their  incorporating 
Act  of  the  30th  of  March  1811,  to  erect  toll-houses  at  their  gates  for  the 
accommodation  of  their  toll-gatherers  within  the  limits  of  the  road.  Ridge 
Turnpike  v.  Stoever,  548. 
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NATIONAL  ROAD,  1,  2. 

In  a  case  of  doubtful  solution,  involving  a  question  of  conflict  between  a 
statute  of  the  state  and  of  the  United  States,  this  court  will  so  decide  as 
that  the  judgment  may  come  in  review  before  the  highest  judicial  tribunal, 
the  Supreme  Court  of  the  United  States,  without  the  expression  of  their  own 
opinion,  which  might  conclude  the  party.  Hopkins  v.  Stockton,  163. 

UNITED  STATES  MAIL. 

NATIONAL  ROAD,  1,  2. 

UNSEATED  LAND. 

1.  A  defendant  in  ejectment  claiming  title  under  a  treasurer's  sale  for  the 
payment  of  taxes,  is  not  entitled  to  recover  compensation  for  the  value  of 
his  improvements,  if  his  title  be  defeated  on  the  ground  that  the  land  was 
not  unseated  at  the  time  the  taxes  were  assessed  upon  it,  and  for  the  payment 
of  which  it  was  sold.   Nor  is  a  subsequent  purchaser  in  any  better  situation 
than  the  vendee  of  the  treasurer.     M'Kee  v.  Lamberton,  107. 

2.  If  a  purchaser  at  a  treasurer's  sale  knew  when  he  purchased  that  the 
land  was  not  unseated  when  the  tax  was  assessed  upon  it,  and  he  afterwards 
enters  upon  the  land  and  makes  improvements,  upon  a  recovery  against  him 
in  ejectment,  he  is  not  entitled  to  compensation  for  his  improvements.  Hock- 
enbury  v.  Snyder,  240. 

VENDOR  AND  VENDEE. 
AUCTION,  1. 
COVENANT,  2. 
INTEREST,  2. 
LETTER  OF  CREDIT,  1. 

1.  To  constitute  a  valid  assignment  of  personal  property  against  a  judg- 
ment creditor,  there  must  be  a  delivery  to,  accompanied  and  followed  by 
a  continuing  possession  in  the  assignee ;  and  where  property  levied  upon 
in  the  hands  of  A,  and  sold  under  an  execution  against  him,  is  claimed  by  B 
under  a  previous  transfer,  it  is  incumbent  on  B  in  a  suit  by  him  against  the 
officer  making  the  execution  to  prove  that  possession  accompanied  and  fol- 
lowed the  alleged  transfer.     Young  v.  M'Clure,  147. 

2.  Where  the  possession  does  not  follow  as  well  as  accompany  a  transfer, 
it  is  a  fraud  in  law,  without  regard  to  the  intent  of  the  parties,  and  becomes 
a  question  for  the  court,  and  not  for  the  jury.     Ibid. 

3.  A  written  agreement  for  the  sale  of  land,  described  as  "the  premises 
as  it  now  stands,  with  all  the  improvements,  of  whatever  kind,  it  is  in  pos- 
session of,  either  houses  or  lands  of  whatever  kind,"  by  the  terms  of  which 
a  conveyance  is  to  be  made  at  a  future  day,  is  such  an  equitable  transfer  of 
the  grain  growing  upon  the  land,  as  vests  the  title  to  it  in  the  vendee,  and 
enables  him  to  recover  it  from  a  subsequent  purchaser  from  the  vendor,  who 
had  notice  of  the  agreement  for  the  sale  of  the  land.     Burnside  v.  Weight- 
man,  268. 

4.  Where  the  vendor  is  in  possession  of  land,  and  makes  improvements  on 
it,  and  afterwards  the  vendee  enters  into  a  contract  to  buy  with  full  know- 
ledge of  all  the  circumstances,  the  jury  are  bound  to  believe  it  was  the  pro- 
perty of  the  vendor  in  the  absence  of  countervailing  proof,  particularly 
when  the  vendee  takes  possession  under  the  agreement,  and  enjoys  it,  and 
never  offered  to  restore  the  possession,  and  shows  no  outstanding  adverse 
title. 

Where,  by  articles  of  agreement,  the  vendor  is  to  give  a  good  right,  and  a 
free  deed,  and  if  the  purchaser  should  make  the  land  free,  the  costs  are  to  be 
deducted  from  the  purchase  money,  and  the  purchaser  afterwards  takes  out 
a  warrant  and  patent,  the  administrator  of  the  vendor  may  sue  for  the  value 
of  the  purchase  money  due,  without  previously  tendering  a  deed. 

The  vendee  in  such  case  has  a  right  to  an  allowance  for  the  sum  paid  for 
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the  patent,  without  regard  to  any  change  subsequently  made  in  the  price  of 
obtaining  the  patent.    Kester  v.  Hoc/eel,  365. 

WAGER. 

A  notice  to  a  stake-holder  not  to  pay  over  money  deposited  in  his  hands 
upon  an  illegal  wager,  must  come  from  the  owner  of  the  money ;  a  notice 
from  the  person  who  made  the  bet  and  deposited  the  money  on  behalf  of 
the  owner,  is  ineffectual  to  enable  the  owner  to  recover  it  back.  Reichly  v. 
Maclay,  59. 

WARRANT  AND  SURVEY. 

A  survey  which  has  never  been  returned  to  the  land-office  is  not  evidence 
of  an  adverse  title  without  a  warrant  or  other  evidence  of  one  besides  its 
recital  in  the  survey.  Kester  v.  Rockel,  365. 

WIDOW. 

LIMITATIONS,  1. 

WILLS  AND  TESTAMENTS. 

1.  An  instrument,  limited  by  a  condition  as  to  its  operation,  cannot  be 
admitted  to  probate  as  a  will  after  failure  of  the  contingency,  on  the  happen- 
ing of  which  it  was  to  have  taken  effect.     Case  of  Toad's  Will,  145. 

2.  One,  in  contemplation  of  a  journey,  thus  begins  an  informal  testament- 
ary paper :    "  My  wish,  desire,  and  intention  now  is,  that  if  I  should  not 
return,  (which  I  will,  no  preventing  Providence,)  what  I  own  shall  be  divi- 
ded as  follows." — Held,  that  upon  his  return  and  subsequent  death,  the  instru- 
ment ought  not  to  be  admitted  to  probate.     Ibid. 

3.  The  legal  construction  of  a  will  cannot  be  explained  or  altered  by  parol 
declarations  of  the  testator  of  his  understanding  of  its  meaning,  or  his  inten- 
tion to  do  something  else.     Comfort  v.  Mather,  450. 

4.  The  word  "  obsolete"  written  by  a  testator  on  the  margin  of  his  will, 
but  not  signed  by  him,  or  any  person  for  him,  in  the  mode  prescribed  by  the 
sixth  section  of  the  Act  of  8th  April  1833,  does  not  operate  as  a  revocation 
of  the  will  under  the  thirteenth  section  of  that  Act. 

Parol  declarations  of  a  testator,  as  to  his  intention  of  dying  intestate,  are 
inadmissible  to  show  a  revocation  of  his  will.  Lewis  v.  Lewis,  455. 

WITNESS. 

ATTORNEY,  5. 
EVIDENCE,  4. 

1.  In  an  action  against  partners,  upon  a  note  signed  with  the  name  of  the 
firm  after  it  was  dissolved,  the  one  who  signed  being  willing  to  testify,  and 
having  been  first  released  by  the  plaintiff  from  any  other  action  on  the  note, 
is  a  competent  witness.     Whitehead  v.  The  Bank  of  Pittsburgh,  172. 

2.  An  indirect  and  contingent  liability  of  a  witness  is  not  sufficient  to 
exclude  his  testimony  on  the  ground  of  interest;  it  affects  only  his  credi- 
bility.    Irvine  v.  Lumbermen's  Bank,  190. 

3.  In  an  action  by  a  passenger  against  a  stage-owner  to  recover  the  value 
of  a  trunk  and  its  contents  cut  and  carried  away  from  the  stage,  the  plain- 
tiff is  not  a  competent  witness  to  prove  that  there  was  money  in  the  trunk, 
or  the  amount.     David  v.  Moore,  230. 

4.  The  true  test  of  a  witness's  competency  on  the  ground  of  his  religious 
principles  is,  whether  he  believe  in  the  existence  of  a  God  who  will  punish 
him  if  he  swear  falsely :  and  within  this  rule  are  comprehended  those  who 
believe  future  punishments  not  to  be  eternal.     Cubbison  v.  M'Creary,  262. 

WORK  AND  LABOUR. 

1.  If  a  contract  requires  the  performance  of  an  entire  work  by  one  party, 
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yet  if  the  other  party  dispense  with  the  performance  of  portions  of  it,  the 
plaintiff  may  recover  in  an  action  on  the  contract,  the  sum  he  is  entitled  to 
for  the  work  actually  done.  Wilhelm  v.  Caul,  26. 

2.  An  action  upon  a  written  contract  to  recover  the  price  of  certain  labour 
and  services  performed,  will  not  be  defeated  by  proof  that  the  plaintiff  failed 
in  some  slight  particulars  in  his  performance,  if  it  appear  that  he  acted 
with  a  bond  fide  intention  of  fulfilling  his  whole  contract,  and  the  other  con- 
tracting party  received  the  fruit  of  his  labour  as  performed.  Preston  v.  Fin- 
ney,  53. 

WRIT  OF  ERROR. 

The  suing  out  of  a  fieri  facias,  and  the  collection  of  the  costs  upon  a 
judgment  in  ejectment,  is  inconsistent  with  the  prosecution  of  a  writ  of  error 
by  the  same  party,  which,  under  such  circumstances,  will  be  dismissed  on 
motion  of  the  defendant  in  error.  Smith  v.  Jack,  101. 

WRIT  OF  INQUIRY. 

AFFIDAVIT  OF  DEFENCE,  1. 
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